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IV MAT TERH, 1828> IN THE FIFTT-SECOND TEAB OF OUB INDEPENDENCE. 



M'Kenster ads. Van Zandt. 

A notice of motion in a cauie signed D. B. attorney for defendant, is a sufficient notice of retainer. 
After appearance of defendant, a role for discontinuance is a nullity, without the payment of costs (a.) 

A CAPIAS was issued during the last October vacation, tested in October, 1828, 
returnable on the first day of March then next. On the 19th March, the defendant, 
by his attorney, gave notice of an intended application at this term to set aside the 
writ, the notice not stating that the attorney was retained to defend the suit. On the 
22d March, the plaintiff entered a rule for discontinuance, and served notice of same 
on the defendant personally y but did not pay or offer to pay the defendant's costs. 

D. BuRWELL, for defendant. J. T. B. Van Vechten, for plaintiff. 

By the Court, The process was void, and must be set aside with costs. The 
notice of motion signed D. B. attorney for defendant^ was a sufficient notice of re- 
tainer. (3 Caines, 133.) After the appearance of the defendant, the rule for 
discontinuance, without the payment of the defendant's costs, was a nullity. (10 
Johns. jR. 367.) The motion is granted on the defendant's stipulating not to bring 
an action of false imprisonment. 



(a) James V. Belavan, 7 Wend., 511. Harden v. Hardick, 2 Hill, 384. Morrison ». Ide, 3 Code 
Rep., 27. And defendant may proceed in the cause, but not enter judgment of discontinuance. Hun- 
tington V, Forkson, 7 Hill, 196. But if before notice of retainer, plaintiff need not pay costs. Smith v. 
White, 7 Hill, 620. Contra, Foster ». Bowen, 1 Code Reports, N. S., 236, sustaining Robinson v 
Taylor, 12 Wend., 191, and White v. Smith, 4 Hill, 166. See Wilson v, Wheeler, 6 How. Pr. R., 49. 
In an action for the possession of personal property, where property has been delivered to plaintiff, he 
Tannot discontfame by tendering the costs. 

Vol. I.— 2. 
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D. A D. Graham v. Wood. 



Peter Shabp and others, infants, by H. Sharp, their guardian, ads. Jane 
[14] Sharp. 

In scire fa^icLS, notice of the rule to plead is not necessary. The plea tbat the parol demur is bad, and 
may be treated as a nullity, (a) 

This is a scire facias against the defendants, as the heirs and terre-tenants of 
John Sharp, their father, on a judgment against him. The defendants are minors 
within the age of twenty-one On the 25th February their appearance was entered 
by H. Sharp, their guardian ad litem. On the 5th March, the plaintiff declared, 
entered a rule that the defendants plead within twenty days after entry of the rule, 
and served a copy of the declaration on the acting attorney of the defendants, unac- 
companied with a notice of the rule to plead. On the 8th March, separate pleas of 
infancy, veriified by affidavit, praying that the parol may demur until full age, were 
put in. -After the lapse of twenty days from the day of the service of the declaration, 
the default of the defendants was entered as for the \^ant of of a plea. A motion 
was now made to set aside the default as irregularly entered. 

A. S. Garr, for defendants. G. W. Strong, for plaintiff. 

By the Cofirt. By the fourth general rule of April term, 1796, the rule on a 
scire facias for a defendant to plead, is a twenty day rule from the time of its entry ; 
and notice of the rule is not necessary to be served on the defendant. (1 Caines, 
118.) The fact of an attorney having been employed by the guardian to conduct the 
defence, does not vary the practice, which must be governed by the general rule. 
The plaintiff was therefore regular in his practice in this respect. He was also regu- 
lar in entering the default, notwithstanding the pleas. The plea that the parol may 
demur is taken away by the statute. (1 R. L. 318.) The pleas put in, therefore, 
were palpably bad, and the plaintiff was at liberty to treat them as nullities, and to 
sign judgment as for the want of a plea. (3 Johns. R. 541.) There being an affi- 
davit of merits, the default is set aside on payment of costs. 

(a) Code of Procedure, Part 2, Title 9, Chap. 1. Ibid, Title 13, Chap. 2. Cameron v. Young, 6 
How. Pr. R., 372. 



D. & D. Graham vs. Wood. 

When both parties move for a reference, the motion of the party first giving notice is entitled to a 
preference. 

Motion for reference by both parties. On 20tli March a plea was served on the 
plaintiffs' attorney by a clerk of the defendant's attorney, who, before he could have 
proceeded to the office of his principal, returned and served papers preparatory to a 
motion for reference. The plaintiffs' attorney, previous to receiving the plea, had 
prepared the necessary papers on his part for a similar motion, and on the plea 
being served, made affidavit that the cause was at issue, &c., and within ten minutes 
after receiving the plea, served the papers on the attorney for the defendant. The 
question was, who should have the right of naming two of the referees. 

D. Graham, for plaintiffs. J. Rl Whiting, for defendant. 

By the Court, It is a right common to both parties in causes referrable, to make 
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The People v. Dunning. 

application for a reference. By the practice of the court the party making the mo- 
tion nominates the three referees to whom it is proposed to refer the cause ; the 
opposite party has the right to strike out the name of cne of the persons proposed, 
and to substitute another in his stead, leaving two originally named, who will be 
appointed by the court, unless cause is shewn to the contrary. The question sub- 
mitted is, which of the parties shall have the naming of the two referees? The court 
do not perceive that they can be guided by a better rule than that of giving prefer- 
ence to the most vigilant ; the defendant's papers having been first served, his 
motion is granted, (a) 

(a) Reference may be made to one or more referees not exceeding three. Code of Proc.^ § 273. 



Hitchcock ads. Post and others. [16] 

A plfuntiff may amend of oonrse, within twenty days after plea; and the defendant is bound to plead 
anew, (a) 

Motion to set aside a default for irregularity. On the 18th February, a plea of 
the general issue was served. Four days afterwards, the plaintiffs' attorney amended 
his declaration by changing the venue from Albany to Oneida, in pursuance of a 
rule entered in the common rule book, filed and served an amended declaration, 
entered a new rule to plead, and served notices of the rules to amend and plead. 
The defendant not pleading anew, after twenty days his default was entered, to set 
aside which this motion was made. 

M. Talcott, for defendant. 0. P. Kirkland, for plaintifls. 

By the Court. The motion is denied, with costs. The proceedings on the part 
of the plaintiff were in conformity to the eighth rule of April term, 1796, which 
authorizes a plaintiff, at any time within twenty days after service of a plea, if it be 
the general issue, to amend his declaration. This is an amendment of course, and 
distinguishable from amendments by special order of the court ; the practice in 
relation to which is governed by rules not applicable to this case. 

(a) Code of Proe., § 172. 



The People vs. Dunning, late sheriff of Saratoga. 

A sheriff is responsible for money received by his deputy on erroneous process, it being received colore 
officii; ajpd he cannot avail himself of the defect in the process. 

Attachment against sheriff for not returning execution. The defendant, in his 
answers to the interrogatories filed, stated that a paper in the form of an execution 
of this court, tested at Albany, in August, 1824, returnable on the third Monday 
of February, and not having the seal of the court attached thereto, was received by 
one of his deputies; that the deputv had received of the defendant in the execution 
$165 ; that the money had not been paid over to the sheriff ; and that the deputy 
is insolvent. 
S. A. Foot, for plaintiff. S. Stevens, contra. [17] 

By the Court, Suthebland, J. The only question is, whether the process is 
void or erroneous. The sheriff supposed it to be void, and that the sureties of the 
deputy were not responsible to him for the money received on the ezecvdoQ. Thii 
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Brower ads. Feeler. 

is a mistake. The process was erroneous and not void, and therefore amendable, 
(4 Cowen, 550 ;) and the money having been received by the deputy colore officii^ 
his sureties are liable, and the sheriff is responsible to the plaintiff. The party not 
having applied to set aside the execution, the sheriff cannot avail himself of any 
defects in it, and must pay the money or stand committed, (a) 

(a) Corning v. Southland, Z Hill, 552. Micklei v. Hart, 1 Denio, 548. Aeker v, Ledyard, 8 
Barb. S. C. R., 514. Moolton v. Norton, 5 Barb. S. C R., 286. Colvln v. Holbrook, 2 Oomg., 126. 
People V, Schuyler, 4 Corns., 173. 



Fairlib vs. Maxwell. 



A district attorney is not liable to the clerk of the circuit, for fees in a criminal case tried in that court. 

A QUESTION was submitted to the court, whether a district attorney is personally 
liable to the clerk of the circuit for his fees, on the trial of a cause removed from the 
oyer and terminer and tried at the circuit. 

By the Courts Sutherland, J. This case is not distinguishable from that of 
The People v. Van Wyck, (4 Cowen, 260.) The district attorney does not receive 
the fees claimed from him : there is, therefore no propriety in subjecting him to the 
payment of them. T^e clerk has a claim against the county where such cause is 
tried, for his remuneration. 



[18] G. & T. Odivene vs. Hills.* 

A commission to take testimony may be sued out previous to default or issue, (a) 

Commission to take testimony. Action, assumpsit for goods sold in Boston. 
The cause is not at issue, nor is the defendant's default for not pleading entered. 
A motion is made for a commission to take the testimony of a witness residing in 
Boston, to be used on the executing of a writ of inquiry of damages. 

R. Sedgwick, for plaintiffs. 

By the Court, Sutherland, J. The statute allowing commissions to take tesr 
timony, does not confine the power of courts in granting them to cases where issues 
are joined ; but extends to every case depending in the courts of record, without 
regard to the state of the pleadings. The motion is granted. 

(a) But see 2 B. S., (marg. pag.) 393, § 19, (11.) Bank of Charleston v. Hurlburt, 1 Sand, 717. 



Bboweb ads. Fester. 



A feigned issue will not be awarded to try the fact of payment of a judgment, where the sum in con- 
troversy is less than %bO, 

Motion to set aside an execution as paid. The judgment was rendered in 
1819. Sundry payraenis having been made by. the defendant in cash and country 
produce, in February last an execution was issued by the plaEintiff, on which 
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a balnnce was claimed of less than $50. The defendant alleged that the payments 
made were sufficient to satisfy the execution ; which being denied by the plaintiff, the 
defendant's counsel, under the general relief asked for in his notice, moved the court 
for a feigned issue to try the question of payment. 

By the Courts Sutherland, J. The motion to set aside the execution is 
denied, but without costs, the evidence as to the payment being complex and con- 
tradictory. The court will not undertake to decide the question on the affidavits 
presented : nor will they award a feigned issue, the sum in controversy not justifying 
the expense. 



MoCoMBS ads. Feetea. [19] 

Service of a scu fa, on the wife of a defendant in the absence of her husband, will not authorize th« 
return of scire feci. The servioe must be personal. 

Scire 'FA CIAS to revive a judgment. The sheriff returned that he had given 
notice to the defendant to appear according to the exigence of the writ, by notifying 
the wife of the defendant, in the house of her husband, he being absent in parts un- 
known. On his return, a rule was entered that the defendant appear in four, and 
plead in twenty days, or judgment. 

A uK>tion was now made to set aside this rule. 

LoOMis, for defendant. Plaintiff, in pro. per. 

By the Court, Sutherland, J. The rule was irregularly entered. This was 
not a return of scire feci, which implies a personal service ; and though it might 
have been received as a return of nihil, authorizing the plaintiff to issue an alias and 
obUdn a second return of nihil, he has not chosen so to consider it. The motion is 
granted, with costs. 



The People, on the relation of James Seymour, w. The Judges of the 

Monroe Common Pleas. 

An appeal may be prosecuted by the bail for the limits, in the name of the sheriff, on a judgment 
a^nst him for an escape. An appeal bond executed by the party to be affected by the judgment, is 
a compliance with the statute requiring the bond to be executed by the party in the suit. 

Motion for a mandamus. The relator, as sheriff of the county of Monroe, was 
soed before a justice of the peace, for the escape of one R. Fitch, a prisoner in 
execution, from the liberties of the jail. Elijah Fitch, who was bail for the limits, 
had notice of the suit, and defended the same. Judgment passed against the 
sheriff. Elijah Fitch, wishing to appeal to the common pleai^, requested the sheriff 
to execute the usual appeal bond for that purpose, which the sheriff refused 
to do ; upon which Fitch, with another as his surety, executed a bond and [20] 
tendered it to the justice, who received and approved of it, and made his 
return to the Monroe common pleas. The common pleas quashed the appeal, 
because the bond was not executed by the party in the suit. 

A. Gardiner, for the relator. J. H. Gregory, contra. 

By the Court, Sutherland, J. The common pleas erred in quashing the 
appeal. In 7 Cowen, 428, Ex parte Brooks, this court say the bond must be 
•zecuted by the party, as the statute expressly requires it. Elisha Fitch is the 
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The People v, Irving. 

party here, within the meaning of the statute. He waif bound to indemnify the 
sheriff ; and having received notice of the suit, the judgment was conclusive against 
him. (6 Johns. R. 158, Kip v. Brigham and others,) As surety to the sheriff, 
he had a perfect right to remove the cause by appeal to the common pleas, and to 
use the name of the sheriff for that purpose. (Lyon v. Tallmadge and others, in 
Error, 14 Johns. R. 501,] The sheriff was not. bound to remove the cause to the 
common pleas, on the requisition of the surety. Unless, therefore, the surety was 
was permitted to prosecute the appeal, he would be remediless. The motion for a 
mandamus is granted. 



The People, on the relation of James McCall, vs. The Hon. John T. Irving, 

first Judge of the New- York Common Pleas. 

A party in interest in a suit pending in another state, cannot be compelled to testify in a proceeding 
under the act, (\R. L. 49,) authorizing magistrates to take affidavits to be used in otiber states. 

Motion for a mandamus. Application was made to Judge Irving, to summon 
Robert Sedgwick and Daniel Lord, junior, conformably to the provisions of a statute 
of this state, authorizing magistrates to take affidavits, to be used as evidence 
[21] in any other of the United States, when such evidence is admissible, (1 R. 
L. 49,) (a) to appear before him and make affidavit of all such matters and 
things as they might know concerning two suits which were stated to be pending in 
a court in Connecticut, between James McCall, plaintiff, and Thomas M. Rogers, 
defendant, and in which Messrs. Sedgwick and Lord were alleged to be material 
witnesses for the plaintiff. The judge accordingly issued his summons, and Messrs. 
Sedgwick and Lord refusing to appear, they were brought before him on a warrant 
issued by him. When brought before the judge, th^y made oath that they were the 
real parties in interest in the suits prosecuted in Connecticut, and entitled to the 
subject matter in controversy, for which cause they claimed to be privileged from 
giving testimony. The judge decided that they could not be compelled to give 
testimony, and were not bound to produce certain papers connected with the same 
subject, which they had been required to produce by a notice attached to the sum- 
mons. A motion is now made for a mandamus directing the judge to proceed and 
compel Messrs. Sedgwick and Lord to testify and produce the papers in question. 

J. Wallis, for relator. D. Lord, Jun., contra. 

By the Court, Sutherland, J. When the persons called upon to testify 
alleged, under oath, that they were the parties in interest, and entitled to the subject 
matter in controversy in the suits in which their testimony was sought as witnesses, 
the judge did right to discharge them. A party in interest cannot be compelled to 
testify without his consent. ( See Mauran v. Lamb, 7 Cowen, 174.) The statute 
under which this proceeding was had, confers power upon magistrates to compel 
witnesses, btit not parties, to testify. It might lead to great abuses, were it per- 
mitted thus to compel parties to disclose their interests. (3) 

Motion denied. 



(a) 2 B. S. (maig. pag.) 397. Art. 4. (b) Bnt now parties may be compelled to testify. 
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LisHER vs, Parmelee. [22] 

Same vs. Mygatt. 
^ Same vs. Stebbins. 

Where there are two actions depending between the game parties, one of which only is noticed for trial, 
the notice must speedy the action intended to be tried, or it will be considered insufficient. When 
the object of a special motion, of which notice has been given, is attained, and the party moving 
would be entitled to the effect of his motion if made, he will not be subjected to C06t8> though he 
ooontermand his notice, and omit to bring on his motion, (a) 

The plaintiff commenced two suits against each. of the defendants, in slander. 
The words charged in one declaration were for slandering the plaintiff as a clergy^ 
man^ in the other for slandering him as a merchant. The causes were put at issue 
in September last. On Saturday, the 29th March, at ^ past seven P. M. a notice 
of trial was served on the defbndants' attorney in three causes, one against each 
defendant, for the 7th April. Immediately on receiving the notice, the plaintiff's 
attorney addressed a note to the plaintiff's counsel^ residing in the same village with 
him, where also the plaintiff resided, though the plaintiff's attorney resided at the 
distance of 22 miles, desiring to know which three causes were intended to be tried ; 
to which the plaintiff's counsel answered that he was not informed. On Monday 
(31st March) the plaintiff's (\punsel informed the defendant's attorney that the 
plaintiff would try the suits in which he had declared for slander of him as a clergy- 
man, if he could obtain his witnesses ; otherwise he would try the other suits. On 
an affidavit of these facts, and that the defence of each set of suits would require 
different witnesses, and that Jn one set of suits at least thirty witnesses residing in 
several counties would be necessary for the defendants, whose testimony would not 
be required in the other set of suits, an order to stay proceedings was obtained from 
a commissioner, which, with a notice of a motion to this court to set aside the 
notices of trial as vague and indefinite, was served on the plaintiff's attorney on 
Tuesday (1st April.) On the evening of that day the defendant's attorney was 
informed that the actions for slander as a merchant only would be tried, and on tlus 
next day he was desired to waive the order to stay proceedings, which he refused ; 
and '^n application to the commissioner, he also refused to revoke the same. The 
circuit having passed, the defendant, on the 24th April, countermanded his 
Liytice of motion to this court, upon which the plaintiff's attorney gave [23] 
notice of his intention to apply to this court for costs of preparing his causes 
for trial, and for the costs of the motion. 

A. LopMis, for plaintiff. S. Beardslet, for defendant. 

By the Courts Woodworth, J. The motion is denied, witn costs to be paid by 
the plaintiff. Under the peculiar circumstances of these cases, the notices of trial 
served on the 31st March were insufficient, as not apprising the defendant of the 
causes intended to be tried ; and when, on the evening of the 1st April, the notices 
were made definite, the defendants had but five full days left, in which to prepare 
for trial. The plaintiff had held the defendants to the strictest practice, by giving 
notice at the latest possible moment, and he should have seen that the notice thus 
given was perfect, as to the end for which notice is given. He is therefore not en- 
titled to costs for preparing for trial, nor can he ask costs for the omission of the 
defendants to follow up their notice of motion to this court. They could have no 
motive in pursuing that notice but to fix a bill of costs upon the plaintiff. The 
notice, accompanied with the order to stay proceedings, had effected the object of 



(a) Stiles v. Fisher, 3 How. Pr. B., 52. 
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the defendants, by relieving them from the necessity of proceeding to trial without 
due notice, and the opinion now pronounced shows that had the defendants made 
their motion and not countermanded it, they would have succeeded. The plaintiff, 
therefore, instead of being injured, is benefited by the countermand. 

Motion denied. 



[24:] Crummer vs, Hurp. 

In replevin, though in fact a suit agunst an officer for acts done in his official capacity, the defendant 

is not entitled to double costs, under the statute 1 JR. L., 155. (a) 
Directions in the taxation of costs in various particulars. 

Motion for retaxation of costs. The defendant had taxed double costs against 
the plaintiff in an action of replevin. The defendant having justified the taking of 
the property as a constable by virtue of an execution issued by a jastice of the 
peace, obtained a verdict and had damages assessed in his favor. The plaintiff asks 
for a retaxation on the ground that the defendant in replevin is not entitled to 
double costs, and that various items in the bill allowed by the taxing officer are 
objectionable. 

T. Lawyer, for plaintiff. I. Seelte, for defendant. 

By the Court, Woodworth, J. Do'uble costs were taxed in this case under 
the impression that the action of replevin came within the spirit of the " act for the 
more easy pleading in certain cases," (1 R, L, 155,) allowing double costs. The 
act specifies the actions of case, trespass, battery and false imprisonment, in which 
if the defendant, sued for acts done in his official capacity, prevails on the trial, he 
is entitled to double costs. Replevin is not amongst the actions enumerated in the 
statute ; and though in many cases the party may bring replevin where trespass 
would lie, and thus avoid the penalty of the statute, still the actions are not synony- 
mous, as trespass cannot be maintained in every case where replevin would lie, as in 
a distress for rent. In trover, double costs have been allowed, as one of the species 
of the action on the case, and therefore coming within the provisions of the law ; 
but upon the most liberal construction, the statute cannot be extended to the action 
of replevin. There must therefore be a retaxation, and the double costs stricken 
out. As to the items of the bill specially objected to, the court give the following 
directions : 

I. When a cause is not duly noticed for trial, neither party is entitled to 
[25] charge for preparing for trial. 

II. When a cause is tried, on the first day of the circuit, one day only is 
allowed for the attendance of witnesses, besides travel fees. 

III. An attorney or counsel is not entitled to fees as a witness. 

IV. When a cause is removed by certiorari, from a court of common pleas to 
this court, only one retaining fee and one brief are taxable. 

y. When the same person acts as attorney and counsel in a caase, he cannot 
charge fees for services in both characters, but may elect in whicli he will charge. 



(a) It seems still to he vexata qusestio, whether the statutes giving double costs in specified cases, 
are or are not abrogated by the Code of Procedure. Decisions in faror of the allowance, Murray n. 
Haskins, 4 How. Pr. R., 263. Chadwick v. Brother, id., 283. Calkins v. Williams, 5 id., 393. 
Barber v, Crosset, 6 How. Pr. R., 45. Dedsions adverse to the aUowanoey Hallenbeck v. Miller, 4 
How. Pr. R., 239. Van Rensselaer v. Eidd, 5 id.> 242. Nestle v, Jones, 6 id.^ 172. Stafford v. 
Onderdonk^ 8 Barb. 8. C R., 99. 
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Dale, administrator de boris non, &c. with the will annexed, of R. Fulton, 

deceased, ads. Rosevelt, 

Costs in the court of errors, in a case remitted to the supreme court, may be taxed by a taxing officer 
of the S. C. A remittitur may be filed in -i-acation. The proceedings subsequent tu the suing out 
of a writ of error need not be entered upon the judgment roll. 

Motion to set aside execution for irregularity. The plaintiff heretofore obtained 
a judgment in this court against Harriet Fulton, as surviving executrix of Robert 
Fulton, on which a writ of error was prosecuted by the present defendant. On the 
31st Dec. 1827, the judgment of this court was affirmed, and the defendant ordered 
to pay double costs and interest on the amount of the judgment, by way of damages. 
On the 21st January, the costs in error were taxed and the interest computed by 
the recorder of New- York, amounting together to the sum of $758.64, which sum 
was inserted in the remittitur. On the 6th February, the plaintiff filed the 
remittitur in the clerk's office, and made an entry on the original record; in the 
suit against the executrix, stating the suing out of the writ of error, reciting the 
substance of the remittitur^ and concluding that the proceedings now remain of 
record, &c. On the 3d March, during the February term of this court, the plaintiff 
obtained an award of execution against the defendant for the amount of the original 
recovery, of which award he states he has prepared a record, and purposes 
to have the same signed as a recond on a scire facias quare executio?ie7fi [26] 
nan. After the 6th February, the plaintiff issued an execution against the 
defendant for the costs in error and the interest as awarded by the court of erroi*s ; 
to set aside which execution, the motion is now made on the following grounds : 1. 
That the continuance roll was not signed by a judge or proper officer; 2. That the 
remittitur was filed in vacation, and not in term ; and 3. That the costs in error 
were not taxed by an officer authorized by law to tax costs in the court of errors. 

C. Graham, for defendant. J. I. Roosevelt, for plaintiff. 

By the Court, Wood worth, J. The rule of the court of errors does require 
that the costs in that court shall be taxed by the chancellor, or one of the judges, or 
by the clerk ; but this rule was inadvertently adopted, as by a JDrovision of the fee 
bill, (2 R. L. 4,) the taxation of such costs may be in the usual manner of taxing 
costs in the court to which the record is remitted. There was therefore no irregu- 
larity in the taxation. 

The practice as to the filing of the remittitur has not been uniform. In some 
instances it has been filed in vacation i in others, leave has been asked of the court. 
But in a case like this, where nothing was to be done by the supreme court to carry 
into effect tiie judgment above, but to permit the issuing of an execution, why should 
the party wait until term ? The execution issues by the order of the court of 
errors, not of this court. The practice, however, is settled in the case of Lyon v. 
Burtis, (2 Cowen^ 510,) that the remittitur may be filed in vacation. 

As to the objection that the continuance roll, as it is called, was not signed by a 
judge, the defendant has misapprehended its object. It is not a judgment awarding 
execution, or adding new parties, in which cases the signature of a judge or commis- 
sioner would be necessary ; it is a bare history of the proceedings after judgment, 
and was altogether superfluous, as the remittitur contained all that was necessary 
to be s1>ated. 

The motion is therefore denied, but without costs, the defendant being an [27] 
administrator, and the court being satisfied that the motion was made in good 
&ith, that it is not frivolous, nor intended to vex or put the opposite party to expense. 

Motion denied. 

Vol. I.— 3. 
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Austin ads, Jackson, ex dem. Kimber & Chandler. 

Ln ejectment, the death of a lessor docs not abate the suit, (a) Such occurrence will however be received 
as an excuse for not proceeding to trial , and the plaintiff be permitted to stipulate anew. 

Motion for judgment as in case of nonsuit for not proceeding to trial after stipu- 
lation. The excuse offered is, that Kimber, one of the lessors of the plaintiff, for 
whose benefit the suit was commenced, died after the stipulation, and previous to 
the circuit at which the case ought to have been tried. Chandler, the other lessor, 
18 merely a nominal lessor. 

C. MoNELL, for defendant. Wisner, for plaintiff. 

By the Courts Savage, C. J. The death ot the lessor of the plaintiff does not 
abate the suit. (Frier v. Jackson, 8 Johns, R, 495.) The excuse offered will be 
received so far as to permit a new stipulation on payment of costs ; otherwise the 
motion must be granted. 

(a) Code of Proc., § 121. 



Brisban ads, Hoyt. 



Hn. a motion for a commission, the affidavit must state the party has a defence on the merits, (a) 

Motion for a commission to examine witnesses. The affidavit on which the 
motion was founded did not state that the defendant had a good and substantial de- 
fence on the merits, as advised by counsel. It detailed the probable testimony of 
the witness, but not in a sufficiently explicit manner to enable the court to judge 
that it would amount to a good defence. 

Chandler, for defendant. Brown, for plaintiff. 
[28] By the Courts Savage, C. J. The motion is detiied, with costs. 
Where the effect of a rule granting a commission is to stay the proceedings, 
the affidavit must state the party has a defence on the merits. (2 Johns. Cas. 285.) 

(a) But only where a stay of proceedings is asked. Warner v. Harvey, 9 Wend., 444. And where 
the a^davit is made by an attorney it need not state the advice of counsel. Beall v. Day, 7 Wend., 
613. See also Seymour v. Strong, 19 Wend., 98. Affidavit of merits generally, 4 Bill, 64, 2 
Howard's Pr. R., 82, 83, 161, 171. 3 id., 413. 6 id. 14. 



The People, on the relation of I. Fay, vs. The Judges of Oneida Common 

Pleas. 

An appeal hond will he eonstrued according to the intent of the parties, collected from its general scope 
and tenor, (a) 

Motion for a mandamus in an appeal case. The bond, after reciting the judg- 
ment before the justice, and the appeal to the common pleas, contained thfe condition. 



(a) Rogets v. Kneeland, 10 Wend., 218. Cowen and Hill's Notes to Ph. Ev., 1399, note 957. 
But a surety cannot he held heyond the precise terms of his agreement. Walsh v, Baillie, 10 Johof. 
R., 180. It does not appear whether there was a surety to this bond or not. See the next case. . 



Mat 1828.] OF THE STATE OF NEW-TORK. 80 
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that if the defendant " shall prosecute the said appeal with all due diligence to ft 
decision in the said court, and fay the said judgment a?id costs of suck appeal, iy 
case judgment shall be given in the said court against the said appellant, and furthc 
shall pay the debt or damages recovered before the said justice, together with inter- 
est thereon and costs of such appeal, if such appeal shall not be prosecuted with all 
due diligence," &c. The court of common pleas of Oneida quashed the appeal, 
adjudging the bond not to be in compliance with the requisitions of the statute, and 
an apj-jlication is now made for a mandamus to vacate the rule of the common pleas 

S. Beardsley, for relator. H. Denio, contra. 

By the Court, Savage, C. J. Upon strict rules of grammatical construction, 
the bond is defective ; but by transposing one line in the condition, so as to read the 
words italicised after the word appella?it, the bond becomes perfect. In the con- 
struction of a written instrument, the whole is to be taken together, and effect given 
to the intent of the parties, if that can be discovered from the general scope 
and tenor of the instrument. Enough is contained in the condition of this [29] 
bond, literally to comply with the requirements of the statute, if the sentences 
had been properly distributed; The court, therefore, are disposed to consider the 
bond as good, and direct an alternative mandamus to issue. 

Motion granted. 



The People, on the relation of Jacob Spencer, vs. The Judges of Monroe 

Common Pleas. 

An appeal bond, by administrators, conditioned to pay such judgment as migbt be rendered against th« 
intestate, is bad. 

Motion for a mandamus in an appeal case. The relator obtained a judgment 
before a justice against E. F. Fellows, on the 15th March. On the 19th March the 
defendant died ; and five days thereafter, the admijiistrators of the defendant 
appealed and delivered a bond to the justice, conditioned that they would prosecute 
the appeal, and in case judgment was rendered in the court of common pleas against 
E, F. Fellows, that they would pay the same. On the coming in of the return, 
the relator moved to quash the appeal, which motion was refused by the common 
pleas. 

S. BouGHTON, for relator. C. M. Lee, contra. 

By the Court, Savage, C. J. The bond is wholly defective. Allowing that 
the administrators had the right to appeal, the bond should have Keen conditioned 
to pay such judgment as might be rendered against them as administrators, and not 
to pay such judgment as should be rendered against their intestate, a dead man, an 
event that could not happen. 

Motion granted. 



Con KLIN and Whitman ads. Lupton. 



When tbe plaintiff takes issue npon a plea of an insolvent's difcbarge, and the issue is found for the 
defendant^ the plaintiff is subject to the costs of the trial. 

Motion for costs. To an action of assumpsit on a promissory note, the defend- 
ants plead a joint plea of the general issue, and separate pleas of discharge, under 
the act to abolish imprisonment for debt in certain cases. The plaintiff, by replica- 
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tion, took issue upon the pleas of discharge. The jury found for the pLiintiff on the 
first issue, and for the defendants on the second. A motion is now made for the costs 
of the special pleas, and of the trial of the same. 

J. R. Van Duzer, fur defendants. Grim, for plaintiff. 

B?j the Court, Savage, C. J. The defendants are entitled to the costs of the 
verdict in their favor on the pleas of discharge, but not to an aUowauce for the 
pleas. The plaintflF might have confessed the pleas, and taken judgment for future 
effects ; he is, therefore, not chargeable with the costs of putting in those pleas : 
but having denied the pleas, and put the defendants to the expense of a trial, he is 
responsible for the costs of the verdict. (See Germain v. Dakin, 1 Coweii, 207.) 



Evans and Evans, administrator and administratrix, &c. ads, Pierson. 

The plea -of non-assumpsit and non assumpsit infra, Ac., plead by administrators, though found against 
them, are not such Ja/^e pleas as will subject the defendants personally to costs, (a) 

Case submitted upon a question #f costs. Action assumpsit on a promissorj 
note made by the intestate. The declaration contained also a cpunt compvisiDg tlie 
common money counts against the intestate, and an iiisimul comyut assent against 
the administrators. The defendants plead, 1. Non-assumpsit by intestate ; 2. 
Non-assumpsit by defendants ; 3. Non-assumpsit iiifra^ &c. ; 4. Plene 
[31] administravit; and 5. An outstanding bond. The plaintiff, by his repli- 
cation, took issue upon the third plea, confessed the fourth and fifth pleas, 
and prayed judgment of assets quando accideriiit. On the trial, a verdict was 
found for the plaintiff on the issues joined, and his damages assessed. The question 
PTibmitted is, are the administrators personally liable for costs ? 

L. Beardsley, for defendants. Palmer & Goodrich, for plaintiff. 

By the Courts Sutherland, J. An executor or administrator is liable person- 
ally for costs, only when he pleads a false plea; that is, sets up new matter in 
avoidance of the action and fails in supporting it, or subjects a plaintiff to an expense 
additional to what otherwise would be necessary to show his right of recovery. The 
plea of the general issue cannot be considered a false plea. The defendants here 
pleaded plene administravit ; and though the plaintiff took judgment for assets 
quando acciderint, he was yet under the necessity of proving the amount of his 
demand. He, therefore, has no reason to complain of the plea of non-assumpsit 
having been interposed. The rule is settled, that though the jury find against the 
pleas of non-assumpsit and no7i- assumpsit infra sex annos^ such pleas are not to be 
considered technically false pleas, so as to subject an executor or administrator per- 
sonally to costs. (Osterkout v. Hardenburgk, 19 Johns. R. 266. See also Ford 
V. Crane, 6 Cowen, 71.) 

(a) See post p. 35. Executors and administrators are not liable to costs unless they are guilty of a 
violation of duty. Robert v. Ditmas, 7 Wend., 522. 2 R. S. 90, § 41. Code of Proc, § 817. Laws 
1852, Chap. 392. Bullocks. Eogardus, 1 Denio, 276. Snyder ». Young, 4 How. Pr. R., 217. 
Dayton's Law of Surrogates, 123 Lansing v. Cole, 3 Code Reporter, 246. Comstock «. Olmstead, 6 
How. Pr. R., 77. Van VlecR v. Burrows, 6 Barb. S. C. R., 341. 



Bank of Orange vs. Brown. 

BUTTERWORTH VS. SaME. 



Though a postea may bo filed on the first day of term, judgment cannot regularly be signed until four 
days in term have intervened. None but the defendant can avail himself of the irregularity. 

Motion to set aside proceedings for irregularity. Verdicts were obtained in each 
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Sperry ads, Willaxd. 

of the above causes against the defendant, at the last April circuit in Orange. 
On Monday, the Jirst day of the present term, the plaintiffs in the first [32] 
entitled cause, filed their postea, &c. ^n^ered rule for judgment, absolute, 
taxed costs, and signed and filed judgment roll. The plaintiff in the secopd cause 
filed the postea, &c. in that cause on the same day, entered rule for judgment nhi, 
&c. and on Friday, had his costs taxed, judgment signed and roll filed, and now 
applies to the court to set aside the rule for judgment in the first cause as irregularly 
entered, alleging that the plaintiff had unduly obtained a priority. 

Ross and Knevels, for motion. Van Duzer, contra. 

By the Court, Sutherland, J. The rule for judgment absolute, was irregu- 
larly entered in the cause of the Bank of Orange against the defendant on the first 
day of the term. The postea, &c. may be filed on the first day of tehn, and the 
rule for judgment entered riisi, but the judgment cannot regularly be signed until 
four days in term have intervened. If a contrary practice has prevailed, it is wrong 
The motion, however, to set aside the proceedings will not be granted, because the 
party applying is not entitled to be heard. This is an irregularity of which no one 
but the defendant has a right to avail himself. A defendant may give preferences, 
and by permitting a plaintiff to enter his judgment irregularly, he may as effectually 
give him a priority, as though he had signed a cognovit ; besides, he ma^ have 
released all errors and irregularities. The motion is denied with costs. 



Sperry ads. Willard. 



A counsellor of this court is privileged from arrest during the sitting of the court, though not in actual 
attendance at term, (a) The sheriff is bound to serve process notwithstanding a claim of privilege. 
A counsellor when sued is not entitled to the service of papers and notices. 

Motion to set aside default. During the last October term, the defendant was 
arrested at Plattsburgh, on a capias issued against him. He claimed to be privi- 
leged from arrest as a counsellor of this court, which claim was recognized 
by the deputy, who discharged him without requiring bail. The capias was, [33] 
notwithstanding, returned cepi corpus, and the plaintiff proceeded* in the 
suit. Special bail not being put in, the plaintiff filed common bail sec. stat., entered 
the defendant's default for not pleading, and perfected judgment. There was no 
service of the declaration, or of any notices in the progress of the suit, on the de- 
fendant, who stated, that from the time of the arrest, he had remained under the 
impression that no further proceedings were had against him, until he was informed 
that judgment was entered. 

Watson, for defendant. J. Paine, for plaintiff. 

By the Cotirt, Savage, C. J. The defendant, as a counsellor of this court, was 
privileged from arrest during the sitting of the court. (1 R. L. 418.) It was the 
duty of the ofiicer to serve the process, notwithstanding the claim of privilege. (18 
Johns. R. 52.) The defendant would have been relieved from arrest on application 
to the court, but he would have been required to file common bail, as the object of 
the statute is only to prevent the arrest of attomies and counsellors during term, 
where their attendance may be necessary for the benefit of suitors. This has been 
done by the plaintiff; the defendant cannot, therefore, complain of the arrest. As 
a cojLnsellor, the defendant was not entitled to the service of papers and notices, as 
an attorney would have been, whether sued by bill or capias ; that practice applies 
only to attomies. (J) {See Johns. R. 1. 4 Cowen, 127.) As, however, the defend- 

(a) Aliter since the Revised Statutes. 2 R. S., 290, § 87 [86.] 

(^) The distinction hetween attorneys and counsellors abolished. Laws of 1847^ Chap. 280^ p. 319^ § 75i 
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Craig ad^. Scott, 
ant has migapprehended his rights, and swears to a defence on the merits, a stay of 
proceedings is ordered, and leave given to plead, on payment of all costs subsequent 
to the declaration, including the costs of opposing this motion 



[34] McGlade ads. Wheaton. 

t 

9 

The poverty of a defendant is no excuse for not trying a cause, unless the defendant has obtained an 
insolvent's discharge. 

Motion for judgment as in case of nonsuit. The excuse offered by the plaintiff 
for not trying the cause is, that the defendant is insolvent. 

By the Court , Savage, C. J. The excuse is insufficient, and the motion must 
be granted, unless the plaintiff stipulates to try the cause at the next circuit, and 
pays costs of this motion. The poverty of the defendant will not relieve the plain- 
tiff from stipulating, unless the defendant has asked for and obtained a discharge 
under the insolvent laws ; in which case, the plaintiff is allowed to discontinue 
without costs, otherwise not. 



Tatlor ads. How, administratrix. 

An executor or administrator is liable to costs on a motion for judgment as in cases of nonsuit, unless 
diligence is shewn in the prosecution of the suit, (a) 

Motion for judgment as in case of nonsuit. The plaintiff asked to be excused 
from the payment of costs on account of her representative character. 

SiBLEr, for defendant. J. Foote, for plaintiff. 

By the Courts Savage, C. J. Whether an executor or administrator shall pay 
costs on a motion of this kind, depends upon the diligence used in the prosecution 
of the suit. (4 Cowen^ 552.) The plaintiff offers as an excuse for not trying the 
cause at the last circuit, the absence of a material witness, but shews no diligence in 
procuring his attendance. The motion is granted, unless the plaintiff stipulates and 
pays costs. 

(a) See note ante p. 31. 



[35] Craig ads, Scott and others. 

In error. The court, ordinarily, will not inquire whether a writ of error is prosecuted for delay. All 
the defendants need not join in the recognizance. It is a good exception to bail that the person offer- 
ed is an attorney or counsellor, but it cannot be urged as a ground for quashing a writ of error. . 

Motion to quash a writ of error. The grounds relied on are, 1. That it is 
prosecuted for delay ; 2. That it is sued out without the privity and consent of one 
of the plaintiffs in error, all not having joined in the recognizance; and 3. That 
one of the bail in error is an attorney and counsellor of this court. 

Plaintiff, in pro. per. J. Anthon, contra. 
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The People v. Mayor^s Court of Albany. 

By the Court, Savage, C. J. The court will not inquire in an ordinary case, 
whether the writ of error is prosecuted for delay ; it is a writ of right to which the 
party is entitled, and the court are averse to impose restrictions upon its prosecution. 
It is not necessary that all the defendants in the judgment should join in a recog- 
nizance on the bringing of a writ of error, one of several defendants having the right 
to bring error. (Tidd's Pr. 1053.) It would have been a good exception to one 
of the bail, that he is an attorney or counsellor of this court, but it cannot now be 
urged in support of this motion. 

Motion denied with costs. 



Hitter vs. Steamboat Olive Branch and Owners. 

» 

In a proceeding against ships and vessels for debts, under the act, (1 JR. L, 130,) the cause cannot 
be referred during the pendency of a deinurrer. 

Motion for reference. This is a proceeding under the act authorizing the arrest 
of ships or vessels for debts contracted by the master, owner, or consignee for and 
on account of such ships or vessels. (1 -R. L. 130.)(<!2) On an affidavit that the 
owners of the vessel "had appearcid and plead to the declaration, and that issue was 
joined in the cause, the plain tiflF applied for a rule referring the cause to three 
indifiEertiUt persons to be named by the court. The motion was opposed, on the 
ground that an issue of law was joined on demurrer to the declaration 
which remained undecided. [36] 

W. A. Seely, for plaintiff. W. H. Bell, contra. 

Per Curiam. The motion is premature. It must be denied. 

(a) 2 B. 8., p. 493, Part 3, Chap. 8, Title 8. 



The People, on the relation of Spencer Stafford and others, vs. The 

Mayor's Court of Albany. 

A judge has no authority to receive a verdict in the absence of the plaintiff, unless with his express 
assent, (a) 

Motion for a mandamus, commanding the court below to amend the record of 
judgment in a cause by an entry of the proceedings, as they occurred at the taking 
of the verdict. From the return to the alternative mandamus in this case, it ap- 
peared that after the cause had been committed to the* jury, the presiding officer 
informed the parties that the court would take a recess, and that he would attend 
and receive, and cause to be entered the verdict of the jury, when they should have 
agreed upon the same ; to which arrangement neither of the parties or their counsel 
objected. When the jury had agreed, the record( r came into court, (neither of the 
parties being present, although the plaintiffs' attorney had expressed a desire to be 
present,) and received the verdict of the jury, which was in favor of the defendant, 
under the impression that the parties had assented to the proceeding. 

By the Ccfurt, Wood worth, J. Nothing less than express assent could have 



(a) Rule 26, of 1849. 
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Smith ads, Stonn. 

warranted the taking of the verdict in the absence of the plaintiffs. Such assent 
could not be inferred from their silence. Besides, it is evident that the plaintiffs 
wished to be present at the coming in of the jury, which might have been desired 
for the purpose of submitting to a nonsuit ; a right the plaintiffs were entitled to, 
and which, in this case they were deprived of. The motion is granted, the record 
to be amended conformable to special directions drawn up by the court. 



[87] Smith & Hooker ads. Storm. 

A judgment entered on a cognovit given by a defendant while under arrest, will not be set aside on the 
ground of duress, where the evidence is satisfactory that the act was voluntary, (a) 

Motion to set aside a capias and all subsequent proceedings. In April last, the 
defendant. Hooker, was arrested in the city of New- York, on a capias returnable in 
the mayor's court, on the third Monday of April. After the arrest, negotiation took 
place in the office of the plaintiff's attorney between the parties, in the presence of 
the officer who had arrested the defendant, which resulted in an agreement that the 
defendant should give a cognovit for a sum one-fourth less than the amount of the 
plaintiff's demand, and that he should endorse his appearance upon a capias returna* 
ble on a day in the last February term of this court. His appearance was accordingly 
endorsed, and on the suggestion of the plaintiff's attorney that he would prefer to 
have special bail filed in the cause, and that he would procure a person to become 
bail, the defendant agreed to the same. Bail was accordingly put in, and the de- 
fendant signed the bail-piece. The papers were then filed, judgment entered, and 
execution issued. Previous to the signing of the cognovit, and the endorsement of 
the defendant's appearance on the capias, the writ from the mayor's court, on which 
the defendant had been arrested, was taken back by the attorney, endorsed counter^ 
manded, and re-delivered to the sheriff, who told the defendant that he was no 
longer in his custody. A motion was made to set aside the capias in this court, and 
all subsequent proceedings, for various defects in the capias, and on the ground that 
the cognovit was obtained by duress, 

J. H. OsTROM, for defendants. E. Curtis, for plaintiff. 

By the Court, Savage, C. J. The capias is defective in various particulars ; 
but the defendant having filed special bail, cannot avail himself of such defects. 
(5 Cowen, 15, and 6 Cowan, 267.) The more important question is, 
[38] whether, in analogy to the practice of setting aside judgments entered on 
bonds and warrants of attorney given by a defendant in custody of a sheriff, 
in cases where an attorney does not attend and subscribe his name to the execution 
of the papers, this judgment ought not to be set aside. In England such judgments 
are not permitted to stand, (2 Archhold's Pr. 6, 13 ; 2 Taunton, 49, 360 ; and 7 
Taunton, 701, 703 ;) and .the practice of the K. B. has been recognized by this 
court. (1 Caines, 511.) Yet the court are not disposed to extend the principle 
of those decisions to cases, other than the signing of bonds and warrants. They 
find the rule established in the cases referred to, and will not disturb it, though they 
perceive no good reason for its adoption, as the presence of an attorney, on the 
part of the defendant, generally is more a matter of form than substance ; and as 
this case does not technically come within the scope of any decided cases, and it is 
conclusively shewn, on the part of the plaintiff, that the arrangement made by the 
defendant was voluntary, and that there was no duress in fact, the court will not 
set aside the judgment. 

Motion denied, with coot* 






(a) Evans v, Begleys, 2 Wend., 243. Bouiel v. Owens, 2 Sandford R. 655. 
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The People v. Judges of New-York. 



Vail and others, commissioners of highways of New-Castle, ads. The People, 

on the relation of Palmer and Tompkins. 

On a return to a mandamus, the relator may demur or trarerse, but he cannot do both. A rule both tc 
join in demurrer and reply, is irregular, (a) 

Motion to set aside a default for not joining in demurrer. The defendants 
having made a return to an alternative mandamus, the relators put in Jive demurrers 
to various portions of the return, plead faur distinct pleas to other portions of the 
same return, and entered a rule requiring a joinder to the demurrers, and a replica- 
tion to the pleas. The defendants demurred to the demurrers, and on their part put 
in demurrers to the pleas of the relators. The relators considering the demurrer to 
the demurrers as no answer, treated it as a nullity, and entered the default 
of- the defendants for not joining in demurrer ; to set which aside this motion [39] 
was made. 

P. A. Jay, for defendants. R. R. Voris, contra. 

By the Court, Savage, C. J. The relators had a right to demur to -the return 
made to the alternative mandamus, but they could not both demur and plead. The 
statute regulating proceedings on writs of mandamus, allows the relator to plead to^ 
or traverse all or any of the material facts contained in the return. A demurrer is 
a plea within the meaning of the statute, and has so been holden. (16 Johns. R, 
61, 65.) The whole return is to be considered as entirety, like a count in a decla- 
ration. If the facts set forth cannot be traversed or denied, the relator may demur, 
but he cannot dissect the return into as many parts as he sees fit, plead to some 
portions, and demur to the residue. The relators had no right to enter the rule 
requiring both a joinder and replication consequently, the default entered in pur- 
suance thereof was irregular. 

* Motion granted, with costs. 

(a) See 2 Johns, Cases, 217, (75 n.) fi* seq. 



The People, on the relation of James E. Jennings, vs. The Judges op the 

Mayor's Court of New- York. 

In proceedings under the statute against ships and vessels, (1 R. L, 130,) (a) when there are sundry 
attachments, the creditor who first sues out an attachment is entitled to a preference in the apptp- 
priation of the proceeds of the vessel, although others obtain judgment before him. There is no pro 
rata distribution in such casfss. (b) 

Motion for a mandamus. On the eighteenth day of December, 1824, the relator 
sued out an attachment, under the act authorizing the arrest of ships and vessels for 
debts, (1 R, L.y 130,) against the steamboat Bristol, her tackle, apparel and 



(a) 2 R. S., p. 493, Part 3, Chap. 8, Title 8. 

Our statute extends only to ships or vessels navigating the ocean, or at most to such as sail coastwise 
from port to port. A ferry-boat is not liable under it. Birbeck v. Hoboken Ferry-boats, 17 Johns., 
54. See post 557. 

(b) But otherwise since the Revised Statutes. 2 R. S., 495, § 10. Under the Code of Procedure, 
by attachment^ (Code, Part 2, Title 7, Chapter 4,) the plaintiff must give security and then be cbtaing 
tiie benefit of the attachment /or his own use alone. Under the Revised Statutes no security is neces- 
sary, and other creditors may come in and share pro rata with the original applicant. Ready v. Stew 
art, (Mitchell J.) 1 Code Rep. N. S., 298. 

Vol. I. 
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The People v. Judges of New- York. 

furniture, returnable at the December term of the mayor's court in N. Y. 

The proceedings were removed into this court by certiorari ; and in August, 1825, 

a judgment was docketed in favor of the plaintiff for about S1200. On the 

r40] seventeenth day of December, 1824, a similar attachment had been sued out 

against the same vessel, in favor of one George Birkbeck, the proceedings 

in which aLso were removed into this court ; and in November, 1826, a judgment 

was docketed in favor of Birkbeck for about $4800. After those attachments were 

issued, and previous to judgments being rendered on <the same, a third attachment 

was sued out against the same vessel, in favor of Joseph Martin and others, in 

which proceeding a judgment was obtained in the mayor's court, for the sum of 

$238, on which a writ of ve?iditioni exponas issued; and in March, 1825, the 

steamboat was sold for $4000, and the money brought into court. 

The vessel was bought in by Jacob Barker, as the agent of all the creditors 
except Jennings, who had cLiims against the same ; and in April, 1825, the whole 
avails of the sale, except $1420, were paid to Barker as such agent ; the balance 
being retained in court to abide a future order to be made on the question, whether 
the same should be paid to Jennings or to Birkbeck. After Jennings obtained his 
judgment, he applied to the mayor's court for the appropriation of the monies re - 
maining in court, to the satisfaction of his judgment, which application being denied, 
a mandamus is now applied for directing such appropriation. 

G. Wilson, for relator. D. Selden, contra. 

By the Courts Savage, C. J. This application is urged on one of two grounds, 
either that the relator is entitled to a pro rata distribution, or that by his superior 
diligence in obtaining judgment, he has gained a preference, and is entitled to satis- 
faction of his demand, to its full amount ; neither of which positions can be sustain- 
ed. This is a proceeding in rem, and must be governed by the principles which 
prevail in admiralty proceedings. In Clarke^s Admiralty Practice, tit, 44, p, 89, 
it is said, " If any one be indebted to divers persons, and different warrants are 
sued out against his property, which is attached for the purpose of securing the 
payment of the debts, if the goods attached be not sufficient for the 
[41] payment of all the creditorsj he is to be preferred who iiistituted the first 
action, or procured the goods to be attached ; and this same order is to be 
observed respecting the other creditors, if any property remain after the first creditor 
has been paid, although there be not sufficient to discharge all the claims." (See 1 
Atk, 296.) In Massachusetts, under the attachment law of that state, the same 
rule prevails. The party who first attaches, although he may be delayed in obtain- 
ing judgment, is first paid ; and the other creditors, in the order in which the 
attachments issued. Our statute makes no provision for a pro rata distribution ; 
and as the attachment operates as a lien from the moment it is executed, the party 
who first institutes the proceeding, has a priority. Whether Jennings has a prefer- 
ence to any of the other creditors besides Birkbeck, represented by Barker, is 
immaterial ; as the judgment obtained by Birkbeck is to an amount exceeding the 
whole avails of the vessel. The delay of Birkbeck in obtaining judgment does not 
affect his rights, which attached upon the suing out of the process. The judgment 
was necessary to be perfected, to show the extent of his demand ; but not to entitle 
him to a preference. If Jennings conceived himself injured by the delay of Birk- 
beck, he might have taken measures to expedite his proceedings ; but the judgmr at 
being perfected, he has no right now to complain of the delay, which occurred -o 
its rendition. 

Motion denied 
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In the matter of the petition of the Administrator of the estate and the GuAR- 
, DIAN of the children of A. Bog art, deceased. 

A map must aocK)mpany » petiti<»i claiming a portion of the monies awarded to owners unknown, on 
improvements made in the laying oiH of B&eeta in the city of New -York. 

In the opening of Fourth-street, in the eleventh ward of the city of New-York, 
the sum of $2,861.11, was awarded to owners unknown, for ground taken 
in the laying out of the street. At the present term, a petition was pre- [42] 
Bented in behalf of the heirs of A. Bogart, for such part of the monies as 
they were entitled to. The papers were all regular, except that they were unac- 
companied with a map of the street and adjoining lands, designating the lands for 
the occupation of which compensation was claimed. For this defect, the application 
was denied. Subsequently, a map, duly verified, was presented, and then an order 
was made for the payment of the rateable proportion to which the petitioners were 
entitled. 



The People, on the relation of Pugsley, vs, Luther, Sheriff of Onondaga 

In the redemption of lands sold under execution, the last day of the fifteen months happening %n 
Sunday, a redemption on the next day is too late, (a) 

Motion for a mandamus. The relator claimed a deed from the sheriff, as having 
redeemed as a creditor, pursuant to statute, {Statutes, bth vol, h, 167, passed April 
12, 1820,) (ft) certain lands sold on execution. The sale was had on the thirteenth 
day of JaTiuary, 1827. On the fourteeTtth day of Api'il, 1828, (the thirteenth 
being Sunday^) the relator tendered to the sheriff the amount bid at the sale, with 
ten per cent, interest, (c) and claimed a deed of the premises sold, which the sheriff 
refused to execute, on the ground that the redemption was not made in time. 
J. R. Lawrence, for relator. » 

By the Court, Savage, Ch. J. The fifteen months within which the creditor 
had a right to redeem, expired on the thirteenth day of April, according to the 
principle adopted by this court in the computation of time, when an act is required 
by statute to be done within a specified period. (2 Cowen, 518, id. 605 a7id note^) 
The last day of the fifteen months happening on Sunday, the tender ought to have 
been made on Saturday, to entitle the creditor to a deed. In the case Ex parte 
JDodge, (7 Cowen, 147,) it was holden that notice of appeal from a justice's judg- 
ment given on Monday, when Sunday was the last day of giving notice, was too late. 
Sunday being dies non juridiciis, (12 Johns, R. 178, 8 Cowen, 27,) the 
sheriff was not bound to attend to the discharge of the ordinary duties of [43] 
his office on that dsiy,{d) A demand on Sunday of the performance of a 
contract, where a previous demand was necessary to the maintenance of the action, 
was holden not to be good. (1 Cowen, 85.) 



(a) 2 R. S., 370, § 42-71. 

(b) Seven per cent, when by a creditor after the expiration of the year. § 60-51. 

(c) People V. Sheriff of Broome, 19 Wend., 87. Ex parte Bank of Monroe, 7 Hill, 177. 
i<^) Broome v. WellisgtoDy 1 Sand., 664. 
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In the matter of Alexandee Thompson. 

An attachment may issue against the estate of a debtor notoriously residing abroad^ whether he u 
absent permanently or temporarily. The right to sue out an attachment, does not depend upon a 
change of domicil of the debtor, (a) • 

This case came before the court on a certiorari to the common pleas of New- 
York, to remove certain proceedings had under the 23d section of the act relative to 
absconding and absent debtors, (1 R, L. 157. )(^) An attachment was issued on 
13th April, 1826, against the property of Thompson, on a petition duly presented 
and verified, stating his indebtedness, and that he resided out of this state. Before 
the appointment of trustees, on an application in behalf of Thompson, the proceed- 
ings were certified into the common pleas, where proof was taken as to the residence 
of the debtor. The court decided, that at the time of the issuing of the attachment, 
Thompson was 7iot an absent (febtor, within the contemplation of the act; and 
allowed a supersedeas to the attachment. 

From the return to the certiorari, the following facts appeared : Alexander 
Thompson is a native of Scotland. He came to New- York in 1801, and commenced 
the commission business. In 1807, he was naturalized. Since his first arrival in 
this country, he has made ten voyages to Scotland, at different intervals of time. 
He usually remained but a few weeks abroad, except during the last war, when he 
continued abroad one yeai^. In each of the two years immediately preceding 1824, 
he made an annual voyage to Scotland. On the 16th June, 1824, he went for the 
last time to Scotland, since when he has not returned. He had two 
[44] partners in New- York, his son and nephew. His son was taken into part- 
nership on the first of May, 1824 ; hik nephew had been a partner since 
1822. The business of the firm was conducted in the name of Alexaiider Thowp' 
son, which name was over the door of the store in 1821, and still continues. When 
he left New-York, in 1824, he went to Europe, partly on the business of the firm 
and partly for pleasure. In 1824 and 1822, consignments of vessels and cargoes 
of great value were made to him, by his partners remaining in this country, of which 
he took charge in Scotland, and on which he made advances. Remittances of 
money also were made to him, to a large amount. Whilst there, he procured re- 
turn freights for vessels to this country. He had a counting room in the store of a 
mercantile friend in Glasgow, where he transacted his business, and kept a clerk in 
his employment. From 1816 to 1824, he had a partner or agent, who attended to 
his business in Scotland. He lived at board in Glasgow, as he had done whilst in 
New- York, having no family but his son. He frequently expressed his intention to 
return to New- York ; but no particuhir time was fixed on for his return. In 1825, 
his partners made a consignment to him of the value of £50,000 sterling : his son 
accompanied the same, to take charge of the property, under the expectation that 
his father was on his way home. In 1825, Alexander Thompson was declared a 
bankrupt in Scotland, and all his property there sequestrated. On the 11th March, 
1826, he gave an order on his partners here for the delivery to the trustee appointed 
under the proceedings in bankruptcy, of all books, &c. relating to the business in 
which he had been interested, from 1814 to 1822. 

The cause was submitted to the court on briefe. 



(c) Burrows v. Milller, 4 How. Pr. R., .<i49. 

(5) 2 Rr S., ^marginal) 1. See Code of Procedure, Part 2, Title 7, Chap. 4, § 227-243. The provis- 
loQ^ of the R. S. on this point are not repcHBled by the Code. Ready v. Stewart, 1 Code Rep., N« 

w*$ »V0. 
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In the matter of Thompson. 

A. Floyd, for creditor. D. Robert, for debtor. 

By the Courts Savage, Ch. J. Judge Irving,* in a learned and elaborate 
opinion, has discussed the question, whether, by the circumstances of this 
case, the doinicil of Thompson has been changed ; and has t^hown that it [45] 
was not. ** The domicil is the habitation, fixed in any place, with an 
intention of always staying there." {Valtcl, 163.) "In this sense, he who stops 
even for a long time in a place, for the management of his affairs, has only a simple 
habitation there, but has no domicil. Thus, the envoy of a foreign prince has not 
his domicil at the court where he resides." (Ibid. 164.) The argument of the 
judge proceeds on the ground that if the domicil of the debtor be in tliis state, he 
is not liable to be proceeded against as an absent debtor ; and having come to the 
conclusion that the domicil of Alexander Thompson is ii^ New- York, he orders a 
supersedeas. 

The counsel for the attaching creditor takes a distinction between domicil and 
residence.{c) Domicil includes residence with an intention to remain in a particular 
place. He contends that absence without the state, whether the debtor have his 
domicile or a mere residence there, is equally within the object of our act, which 
authorizes an attachment against the property of the absent debtor. 

It appears to me, the object of the statute was to authorize creditors to prosecute 
for their debts when their debtors were abroad ; and whether their absence from 
this state is permanent or temporary, whether it is voluntary or involuntary, the 
reason for giving this remedy to the creditor is the same. The t?3d section gives 
the remedy, and is as follows: " That the estate, real and personal, of every debtor 
who resides out of this state, and is indebted within it, shall be liable to be attached 
ind sold for the payment of his debts, in like manner in all respects, as nearly as 
may be, as the estates of debtors residing within this state." The question, I 
ihink, is, where was his actual residence, not his domicil. And whether his national 
character was changed or not, does not seem to me to affect the true question. 

The act is intended to give a remedy to creditors, whose debtors cannot be served 
with process. If the debtor absconds or secretes himself then an attachment issues. 
If he notoriously resides abroad, then the attachment issues. But if he goes 
openly to another state or country, and remains there doing business, but [46] 
intending to return when his convenience will permit, he is not, as his coun- 
sel contends, an absent debtor, and his property cannot be touched. He may 
become a bankrupt abroad, as has Alexander Thompson ; his property may be taken 
by his partners and used by them, or transferred to his foreign creditors, as is 
attempted in this case ; and the creditor here may stand by and acknowledge and 
regret the insufficiency of our laws, but the property cannot be touched. Surely the 
legislature never intended such a state of things. They have provided that a person 
confined in the state prison for life, may be proceeded against as an absconding 
debtor. Such a debtor has, in truth, not absconded, but he is out of the reach of 
the process of law, and therefore the legislature has provided that his property shall 
be liable to the payment of his debts. 

The reason why this remedy is given against the property of debtors resident 
abroad, is equally applicable, whether the debtor is absent permanently or tempora- 
rily. No length of residence, without the intention of remaining, constitutes domicil. 
A debtor, therefore, by residing abroad, without declaring an intention to remain, 
might prevent his creditors from ever collecting their debts. In my judgment, tho 
present case comes not only within the spirit of the act, but also within its terms. 

The order of the judge awarding a supersedeas, should be reversed. 



• The First Judge of the New-York common pleas. 

(e) 6oavier*8 Lair Diotionarj^ Titles^ Domicile Residence. 
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Mereitt ads. Jackson, ex dem, Hasbrouck. 

A slicrifF 's deed to a person not a creditor, with the assent of a creditor who has regularly redeemed land 
sold under execution, is good and valid. The defendant in the execution cannot question the regu- 
larity of the proceedings, as between creditors, in relation to the redemption, such proceedings as to 
him being res inter tUtos acta. 

This was an ejectment for a lot of land, tried at the Ulster circuit in April, 1827. 

A verdict was found for the plaintiff. A case was made by the defendant for the 

purpose of moving for a new trial, which was submitted* to the court at the last 

February term, on written briefs, by 

[47] L. Elmendorp, for the defendant, and A. Van Vechten for the plaintiff. 

The facts are stated in the opinion of the court. 

By the Courts Savage, Ch. J. The plaintiff proved that the premises in 
question were sold by the sheriff of Ulster, upon five judgments and executions 
against the defendant, and purchased by Dirck C. Wynkoop, on the 15th October, 
1825, for the sum of $37. The sheriff gave the purchaser a certificate of the sale, 
which was produced. On the 2-3d October, 1826, twelve months after the sale, 
Peter P. Wynkoop paid to the purchaser $40.70, and redeemed, being a judgment 
creditor of the defendant. On the 6th January, 1827, a verbal arrangement was 
made between the lessor, Hasbrouck, and Peter P. Wynkoop, by which the lessor 
was to have the premises in question, and Wynkoop was to have other property, 
purchased by the lessor at the same sale. Upon this arrangement, Wynkoop de- 
livered to the lessor the sheriff's certificate. No money was paid, nor was the 
arrangement then completed. On the 18th January, after the expiration of the 
fifteen months from the sale, the sheriff executed a deed to the lessor. Seven or 
eight days afterwards, Peter P. Wynkoop gave a receipt to the lessor for the 
amount given by him, P. P. W. for redemption, which was without date. Another 
certificate was also produced, signed by P. P. W. stating that on the 6th January, 
1827, the lessor, a creditor of the defendant, had redeemed, by paying the money 
necessary to a redemption, with interest, and that he was entitled to a deed from 
the sheriff. On this evidence the defendant contends that the plaintiff showed no title ; 
that the lessor did not redeem regularly, and therefore the sheriff could not convey 
to any one but the purchaser. Defendant's counsel cites authorities to show that a 
creditor, coming to redeem, must bring himself strictly within the tcnns of the act ; 
and that the interest of the defendant in the execution continues, during the 15 
months, for the purposes of liens attaching upon it, to be consummated by 
[48] redemption ; but thjeir application to this case is not perceived. Here is no 
conflict between creditors ; they have arranged their affairs to their own * ' 
satisfaction. The defendant in the executions, who is the defendant here, findsf '% 
fault with the regularity of their proceedings. As to the regularity of the first re- 
demption, there can be no dispute. P. P. W. was entitled to a deed at the end of 
the 15 months, and he directs the sheriff, verbally, to convey to the lessor. Eight 
days afterwards, he gives written directions to the same effect, upon sufficient ?*on- 
sideration. It is the same thing to the defendant : the sheriff's deed divests him 
of all interest, and whether that interest passes to Wynkoop or Hasbrouck, cannot 
concern him. The regularity of the redemptions are, as to him, res inter alios acta. 
If the certificate should have been transferred in writing, the subsequent certificate 
has relation back, so as to obviate any objection which the defendant can make on 
that ground. 

Motion for new trial denied 



ICat, 1828.1 OF THE STATE OF NEW-YORK. 60 

Bartlett v. Campbell. 



Ford ads. Smith. 

In an action for a fal^e return, though the return be untrue on its fatse, yet the officer making it is not 
liable in damages, if the facts of the case truly stated, would have produced the same result to the 
party complaining as the return made. 

On demurrer to replication. This was an action against the defendant for a false 
return t(f a certioxari removing a judgment had before him in a justice's court. 
The declaration alleged that the defendant falsely certified in his return, that on the 
return of the warrant in the suit below, one Hopping appeared as the attorney of 
the plaintiff, and proved a power of attorney to him for that purpose, from the 
plaintiff; whereas, in truth. Hopping was permitted to appear as the attorney of the 
plaintiff, and to declare against the defendant, notwithstanding the objection of the 
defendant on the bare production of the power of attorney, verified only by a certifi- 
cate of acknowledgment beforo a justice of the peace ; and though Hopping, on 
being sworn as a witness on the trial of the cause, did prove the execution of the 
power, such proof was subsequent to his being allowed to appear and exhibit his 
declaration as the attorney of the plaintiff. By reason of which false return, the 
judgment was affirmed in the supreme court. 

The defendant plead the general issue, and a special plea, that on the trial [49] 
of the cause, Hopping was sworn as a witness for the plaintiff, and, among 
other things, proved the due execution of the power of attorney. The plaintiff 
replied, confessing the facts alleged in the plea, and reiterating the charge set up in 
the declaration, that the attorney was permitted to appear and declare without proof 
of the power, and concluding to the country. To which there was a denmrrer and 
joinder. The case was submitted on briefs. 

F. Gr. Jewett, for defendant. H. Baldwin, for plaintiff. 

By the Courts Savage, C. J. The question turns on the validity of the plea. 
Had the return stated the facts truly, chronologically, I think we should have held 
the error cured. It was erroneous in the justice to permit the attorney to appear 
without competent proof of the authority. Such proof was made in the progress of 
the trial. The facts then appearing that the attorney had power to appear, the 
error was cured. This is in perfect analogy to other decisions of this court. Thus, 
where parol proof was received of encumbrances on real estate, the error was cured 
by due proof afterwards. (6 Cowen, 455.) So where the judge improperly refused 
to nonsuit the plaintiff for defect of proof, the error was cured by the proper proof 
being subsequently given. (6 Cowen, 490.) In Jackson v. Tiit/le, (7 Cowen, 
364,) it was held that in settling a bill of exceptions, the judge should insert testi- 
mony subsequent to the exception which operated as a waiver of the exception. T 
am of opinion that the defendant is entitled to judgment on the demurrers. 



Baetlett vs, Campbell. [50] 

In a unit against one on a joint and several promise of indemnity by two, notice to one is notice to. both. 
And notice to the party not sued, will charge him who is sued, (a) 

Error to Monroe common pleas. The plaintiff, as a constable, by virtue of an 

(a) That notice was necessary in this case, see 7 Johns., 171; 6 Johns., 158; 1 .Johns., 518; 7 
Cranch, 308; Cro. Eliz., 674; 2 Haywood, 226, 282; 5 Binney, 184; 4 Binn. 356; 1 Starkie on Ev. 
1899 n* li 1 ^ott & M'Cord, 201. 



/ 
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execution in favor of Joseph Jeffords, levied on a pair of horses, wagon and sleigh, 
in possession of William Shaw, and received for his indemnity an instrument in 
writing, in the following words : ** I hereby agree to indemnify S. B. Bartlett 
against all damages he may sustain by levying on a span of horses now in the pos- 
session of Wm. Shaw. March 7, 1826. (Signed) Joseph Jeffords. Benjamin 
Campbell, security." Tlift plaintiff sold one of the horses, and was sued by Alex- 
ander IS haw, who claimed to be the owner of the horse, and a judgment was 
recovered against the plaintiff for $41 by default, which he paid, and now claimed 
to recover the amount of the defendant. 

In a jiLStice's court where these proceedings were originally commenced, the 
plaintiff declared on the above instrument. The defendant plead, besides the 
general issue, that the plaintiff suffered a default in the suit against him, which 
might have been defended successfully ; and that notice of that suit was not given 
to the present defendant, during its pendency. The plaintiff replied, that notice had 
been given. A verdict having passed against the plaintiff in the justice's court, he 
appealed to the common pleas ; and on the trial in that court, plaintiff proved the 
recovery against him by Shaw, and the payment of the money. Notice of the suit 
was shewn to have been given to Jeffords, one of the signers of the instrument, but- 
not to Campbell, who was a merchant in Rochester, but at the time of the suit was 
absent from home, on a journey to Ohio. The court decided that the plaintiff must 
be nonsuited fjr the want of notice to Campbell of the pendency of the suit : to 

which decision the plaintiff excepted. Subsequently, further evidence was 
[51] given on the part of the plaintiff, and the defendant was permitted by the 

court, though objected to by the plaintiff, to prove that the title of A. Shaw 
to the horse, for the sale of which he had recovered the judgment against the plaintiff, 
was fraudulent and void, and on that ground the jury found a verdict for the de- 
fendant The case came before this court on a bill of exceptions. It was 
submitted on written briefe. 

S. BouGHTON, for plaintiff. S. L. Selden, fbr defendant. 
By the Court, Savage, C. J. The contract of indemnity was either joint or 
several, at the election of the plaintiff, Bartlett. It is contended by the plaintiff in 
error, that notice was not necessary to be given upon an undertaking to indemnify ; 
that the defendants were bound to take notice, at their peril, of any action brought 
against the plaintiff. I need not cite cases to show that notice is necessary ; but 
the main question, if not the only one in the case, is whether notice to Jeffords was 
not notice tO both. It is conceded that if this suit had been brought against both 
Jeffords and Campbell, the notice given to Jeffords would have been sufficient to 
justify a recovery against both. Jeffords was the principal in the undertaking to 
indemnify, and Campbell was the surety. If notice to one would justify a recovery 
against both, it must be on the ground that the notice was sufficient. If sufficient 
to make both liable, can it make any difference whether the suit is brought against 
both separately or jointly ? The notice, I apprehend, was sufficient. It was clearly 
so as to Jeffords ; and if the contract is joint, then it was good as to both. And if 
the contract had not been several as well as joint, there never could have been a 
question about it. It is necessary to distinguish between liability itself and the 
remedy by which that 'liability is to be enforced. If it be conceded that the defend- 
ant was liable to pay in any form of action, it must be upon the ground that he had 
sufficient notice of the suit against the plaintiff. If once liable, the plaintiff may 

enforce that liability in any form of action which the contract will justify. 
[52] Being of opinion that tbe court erred on this point, I think the judgment 

must be reversed, and a venire de novo awarded to Monroe common pleas. 
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MuMPORD VS. Brown. 

A tenant in common, hiring the share of his oo-tenant, and continuing in possession at the expira- 
tion of the term, doing no act to prevent the co-tenant from occupying with him, is not liable to 
double rent as holding over, though notice to quit ha« been given, (a) 

Error to the Cayuga common pleas. This .was an action under the statute for 
double rent against a tenant holding over after notice to quit. (1 R, L, 440, s. 
21.)(ft) The suit was originally commenced before a justice, by Mumford against 
Brown, and a recovery had for $25. The defendant appealed to the common pleas ; 
and, on the trial of the cause, the plaintiff was nonsuited, the court being of opinion 
that the plaintiff was not entitled to recover. A bill of exceptions was tendered and 
sealed, which, with the record, was now brought into this court on a writ of error. 

The parties were tenants in common of a house and village lot. The defendant, 
for the sole occupation of the premises for one year from the first day of April, 
1825, agreed to pay the plaintiff the sum of $30, as rent. On the 22d March, 
*1826, the plaintiff caused a notice to be served on the defendant, requiring him to 
deliver up the possession of the plaintiff's moiety of the premises to his brother, S. 
D. Mumford, who, he stated, was authorized to receive the same. After the service 
of the notice, and previous to the first day of April, 1826, the defendant informed 
the agent that he surrendered the plaintiff's half of the premises, and pointed out 
the front part of the house as that which he gave up. The agent refused to accept 
the same, and told the defendant that he would not act as the agent of the plaintiff. 
The plaintiff proved that the defendant continued in possession of the premises from 
the first of April to the first of September, 1826, for which length of time he 
claimed double rent, and for which he had recovered before the justice. 

By the Court Savage, Ch. J. That this action lies by one tenant in [53] 
common against another, has been decided in England. That point does 
not, however, necessarily arise, as the facts in my judgment do not warrant the 
action. A few days previous to the expiration of the term, the plaintiff's agent 
called with a written demand of the possession. Before the term expired, the de- 
fendant offered possession of half, which was all the plaintiff demanded or was 
entitled to. The agent refused having anything to do with it. The defendant 
remained in possession, as he had a right to do, unless the plaintiff came to receive 
possession. They were tenants in common. The defendant certainly offered to 
give possession, and did not act at variance with that offer. He was not bound to 
abandon the possession, nor to make partition and occupy one half. His possession 
of the whole was lawful, as he did not prevent his co-tenant from occupying with 
him. The court below decided correctlv. 

Judgment affirmed. 

(a) In Cutting v, Derby, 2 Black. Hep. 1075, 7, a similar action was sustained ; but in tbat case^ 
the defendant, at tbe expiration of bis term, not only refused to surrender, but actually turned tbe 
plaintiff's cattle out of tbe premises. 

(b) 1 E S., 746, § 10-11. 



Hawkins vs. The Trustees of the village op Rochester. 

fti jnroceedings relative to tbe laying out and opening streets under tbe act to incorporate tbe village of 
Kocbester, tbe power of tbe trustees of tbe village is analogous to tbat of tbe corporation of N. Y. in 
rimilar caaei* Wben a sum of money is awardS, as damages^ to an individual in sucn a proceeding, 

Vol. I. 
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by the verdict of a jury, coofirmed by the judgment of the president of the village, he acquires a 
vested right to it, which it is not in the power of the trustees to defeat, by discontinuing the pro- 
ceedings. 

This was an action of debt on vmtuatus, under the 25th section of the ** act to 
incorporate the village of Rochester," {Statutes, vol. 7, b, 125, passed April 10, 
1826,) to recover $200, assessed to the plaintiff for land, taken in the opening of a 
street in the village of Rochester. A resolution was passed, by the board of trus- 
tees, for opening a street called Court-street. A jury was empannelled to inquire 
into, and assess the damages and recompense, due to the owners of real estate taken 
lor the street, who awarded $200 to the plaintiff, as the owner of land taken for 
that purpose. The verdict of the jury was duly rendered, and the president 
[54] of the village rendered judgment thereon, approving of the same. Assessors 
were then appointed, according to the directions of the act, to assess the 
sums allowed as damages and recompense, upon the owners and occupants of lots 
and buildings intended to be benefited by the improvement, who made an assess- 
ment, and reported the same to the board of trustees. After the coming in of this 
report, on the petition of most of the owners interested in the street, the board pass- 
ed a resolution, discontinuing the proceedings in relation to the street, and setting 
aside all previous proceedings ; and gaVe notice to the plaintiff, and all others inter- 
ested, of such discontinuance. The land of the plaintiff was never taken possession 
of, or appropriated by the board as a street. The plaintiff brought his action tc 
recover the sum awarded to him by the jury, in the assessment of damages. A case 
was made, subject to the opinion of this court : judgment to be rendered for the 
plaintiff, if the board of trustees had not a right to discontinue the proceedings ; 
otherwise, judgment for the defendants. 

F. Whittlesey, for plaintiff. R. Beach, for defendants. 

By the Court, Sutherland, J. The plaintiff, by the verdict of the jury, and 
the judgment of the president of the village thereon, acquired a vested right to the 
sum awarded to him as damages, which it was not in the power of the trustees to 
defeat, by discontinuing the proceedings in relation to the street. The power of the 
trustees, under the 25th section of the act "to incorporate the village of Rochester," 
{Statutes, vol, 7, h. 125, parsed April 10, 1826,) is analogous to that of the cor- 
poration of New- York, in opening and laying out streets. (2 jR. L. 408.) In the 
matter of Dover-street, (18 Johns. R. 506,) the corporation were permitted to dis- 
continue their proceedings. Commissioners of estimate and assessment had been 
appointed, but they refused to act, and the court considered the case standing in the 
same condition as though no commissioners had ever been appointed ; and 
[55] they say, before commissioners are appointed, or report made, we do not 
perceive how any rights can be so vested as to deprive the corporation of the 
power of refusing to go on. But in the matter of BeeJcman-strect, (20 Johns. R. 
269,) the court refused leave to the corporation to discontinue their proceedings, 
commissioners having been appointed, and being nearly ready to report, though no 
report had actually been made. The principle adopted in these cases is applicable 
to that now under consideration, and is decisive in favor of the plaintiff's right to 
recover. 

Judgment for plaintiff, (a) 

(a) In the case of The People v. The Mayor, Ac, of Brooklyn, the constitutional power of munici- 
pal corporations to assess the expense of local improvements, upon the persons immediately benefited, 
mstead of by general tax, was elaborately discussed, and the Supreme Court decided adversely to such 
power. The Court of Appeals in the same case (4 Coms. 419, Hall's edition,) reversed the judgment 
tnd ovormled the decision. 
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WiLBER VS, WiDNER. 

Where there is a mumomer of the plaintiff, in a declaration throughout, a judgment in his fa^or, by his 
true name^ will be reversed for error. Thus, where a suit was brought by Daniel K. W., and the 
declai-ation was throughout in the name of Daniel K. W., the true name not being rightly alleged in 
any part of the record, although from the bill of exceptions it was manifestly a mistake, it was held 
not to be within the statute of jeofails, and the judgment was reversed. 

Error from the Monroe common pleas. Daniel K. Widner brought an action 
oT slander against Wilber, in the Monroe common pleas. In declaring, the plain- 
tiff, in the commencement of the declaration, is named David K. Widner, and his 
name is not again mentioned. The defendant appeared and plead, issue was joined, 
and the cause brought to trial. On the trial, the words for the speaking of which 
the action was brought, were proved to have been spoken of and concerning Daniel 
K. Widner. The capias was produced, which was in the name of Daniel K. Wid- 
ner, and the pleas of the defendant were shown to be entitled Wilber ads. Daniel 
K, Widner, The attorney for the plaintiff testified that Daniel K. Widner was his 
client, and that the suit was brought for him. In the record^ the name of Daniel 
K. Widner, as plaintiff, does not occur, except in the warrant of attorney, until after 
the finding of the verdict, when it is found in a continuance of curia advisare vult, 
as that of the plaintiff in the cause ; then follows a judgment on demurrer, and a 
judgment on the verdict in favor of the said Dartiel K. Widner. From the bill of 
exceptions attached to the record, it appears various exceptions were taken to opin- 
ions pronounced by the common pleas in the progress of the trial ; but as 
the questions arising upon those exceptions are not particularly passed upon [56] 
by this court, in the opinion pronounced, it -is deemed unnecessary to state 
them. 

S. BotiGHTON, for plaintiff in error. R. Beach, for defendant. 

By the Court, Sutherland, J. The objection arising on the face of the record 
appears to be unanswerable. The declaration throughout is in the name of David 
K. Widner, and the judgment is in favor of Daniel K. Widner. It is an action of 
slander, and, on the face of the record, Daniel has recovered a judgment against the 
defendant, for a slander uttered against David, No doubt it was a mistake, and 
enough appears in the bill of exceptions to authorize the amendment, on a proper 
application for that purpose ; but the bill of exceptions cannot be used in aid of the 
record, and there is nothing in the record to amend by. The case is not within the 
jsixth section of the statute of jeofails, (1 R, L, 120,) because the true name is not 
rightly alleged in any part of the record. 

The decisions of the court below, I am inclined to think, were correct throughout. 
And that, upon the bill of exceptions, the judgment ought to be aflBrmed ; but, for 
-he error in the record, it must be reversed. 

Judgment reversed, venire de twvo. 



The Utica Insurance Company vs. Hunt & Brooks. 

4 note made with the intent and for the purpose of being discounted by the Utica Insurance Company, 
as a banking operation, and actually discounted by the company, with a knowledge of the facts, is 
void. Whether the money lent, and for which the security was given, is recoverable in another form 
f aetion, quere. See cases cited to this point in 19 Johns. R, 7. 

This was a demurrer to a replication. The cause was submitted at the last Feb- 
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ruary term on written arguments. The opinion of the court contains a full state- 
ment of the pleadings. 
[r)7 j J. L. GrRAiiAM, for plaintiffs. J. A. Sidell, for defendants. 

By the Courts Sltuerland, J. The declaration contains but one count, 
an.l that is upon a promissory note made by one Scudder to the defendants, and by 
thjiij endorsed to the plaintiffs. The plea alleges, that the plaintiffs at the time of 
maKiug said note, were illegally engaged in issuing of notes, receiving deposits, 
making discounts, and of transacting all other business which incorporated banks 
may and do transact ; that being so engaged, the note in question was made with 
the //tfeyi/y and for the purpose of being discounted h?j the plaintiffs, who, knowing 
said fads, discounted the same in the usual coarse of their banking operations; by 
reason whereof, said note is void. The plaintiffs reply, setting up a right to carry 
on banking operations under their charter, and* admitting that they did receive and 
discount the note in question in the usual course of their operations. To this repli- 
cation the defendants demur ; so that the only question presented by the pleadings 
is, whether the plaintiffs have banking powers under their charter, or not. 

This question is settled by the case of The People v. The Ufica Lianrance Covi- 
pany, (15 Johns, R. 358,) afid The Utica Insurance Company v. Scott, (19 Johns, 
R. 1.) This latter case, is in all respects like the one now before the court. There, 
as here, the action was upon the security, which was held to be vgid, and judgment 
was rendered for the defendant. Whether the money lent, and for which the securi- 
ty was given, can be recovered back in another form of action, is a question which 
does not arise in this case. 

Judgment for the defendant on the demurrer. 



[58] I. B. and J. B. Murray vs, J. 0. B. Richards. 

Where the transfer of a chattel by delivery or conveyance, is a condition precedent to the payment of 
money, and the vendee makes a payment of part of the consideration money, in anticipation of a con- 
veyance, and the subject matter of the contract is subsequently destroyed, so that it is impossible for 
the vendor to perf<jrm his part of the contract, the vendee may recover back the money paid, in an 
action of assumpsit for money had and received. As where an agreement was entered into, to form a 
joint stock company for the purchase of a steam brig; the terms of which were, that the stock should 
consist of $25,000, to be divided into 100 shares, one-fourth of the subscription to the stock to be paid 
on delivery of the bill of sale of the vessel, and the residue by instalments, and a payment was made 
to the owners «)f the vessel by one of the subscribers of ten per cent, upon the amount of his subscrip- 
tion, and the vessel was subsequently destroyed by fire, previous to a delivery of her or the execution 
of a bill of sale, it was held, that the vessel was at the risk of the owners until the bill of sale was 
executed ; that until then, or an actual delivery of the vessel, there was no subject in which the sub- 
scribers had a joint property or interest, and consequently there was no partnership in the case ; and it 
having become impossible for the owners of the vessel, in consequence of its destruction, to comply 
with the contract on their part, the consideration on which the ten per cent, was paid had failed, and 
the party was entitled to recover it back, (a) 

Error from the New- York common pleas. The action in the court below was 
assumpsit for money had and received. Plea, the general issue. The cause was 
tried in September, 1827, and a verdict rendered for the plaintiff for $58.57. It 
appeared from the bill of exceptions attached to the record, that from the 15th day 
of May, 1824, to the 30th May, 1825, the steam vessel called " the 'New- York " 
stood on the custom house books as the property of the defendants below, Francis 
Barretto, jun., Charles N. S. Rowland and Jonathan Bartlett; that a projet was 
set on foot by the defendants, for forming a joint stock company relative to that ves- 
sel, by an instrument in writing, bearing date 9th February, 1825, in these words: 



(a) McDonald v. Hewitt^ 15 Johns., 349. Shields v, Pettie, 4 Comstock^ 122. 
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" We, the subscribers, agree to take the shares by us severally subscribed in the 
steam brig ' the New- York,' her engine, tackle, apparel and furniture, upon the fol- 
lowing conditions, viz: the said vessel is valued at $25,000 ; the stock of said com- 
pany or association, to be divided into one hundred shares, at the price of two hun- 
dred and fifty dollars for each share ; one-fourth of each subscription to be paid in 
cash to John B. Murray and son, on delivery of the bill of sale, and the remainder 
or balance, at three, six and nine months, in good and approved security ; each share 
to be entitled to one vote ; five directors to be chosen from among the stockholders 
at New- York, Norfolk and Richmond ; said directors to appoint an agent at each of 
the above places, who shall be a stockholder at least to the amount of two 
shares ; the said steam brig shall be employed as a packet in the dispatch [59] 
line, between the ports of New- York, Norfolk and Richmond ; nevertheless, 
subject to the management and control of the above named directors, to be organ- 
ized by such rules and regulations, as to a majority of such directors may at any 
time seem most beneficial. The captain and officers to be appointed and chosen by 
the directors." This instrument was subscribed by the defendants below, they 
taking 15 shares of the stock ; by Barretto, who took 4 shares ; and by Rowland, 
who took 2 shares; besides whom, 14 other persons, amongst whom was the plain- 
tiflf, became subscribers for 26 shares, making the whole number of shares subscrib- 
ed, 47. The plaintiff subscribed for two shares. On the 8th April, 1825, the 
plaintiff paid to a clerk of the defendants $50, as an instalment of ten per cent, on 
the stock of the steam vessel, and received a receipt in the following words: "Re- 
ceived of Johh 0. B. Richards, the sum of fifty dollars, being an instalment of ten 
per cent, on two shares by him subscribed to the stock of the steam brig New- York." 
A like instalment of ten per cent, was paid in upon nine other shares of the stock 
by four other subscribers, and by no others. During these negotiations, the steam 
vessel was owned by Jonathan Bartlett, Francis Barretto, and Charles N. S. Row- 
land ; Bartlfett being the principal owner, but the defendants having a bill of sale of 
Bartlett *s interest, which they held as security for advances made by them, and hav- 
ing the management and direction of the vessel, and doing all the business apper- 
taining to her. The payment on the stock of ten per cent, was in consequence of a 
resolution of the stockholders to send the vessel four trips, by way of experiment, to 
Norfolk and Richmond, as a passage and freight boat, which she accon)plished by 
about the first of July. The expenditures during those expeditions were charged 
to the vessel by the defendants, and, at the close of them, the loss which had been 
incurred was charged against each stockholder according to his share. In August, 
1825, Bartlett sent the vessel to Boston. He was furnished with money by the de- 
fendants, for expenditures on the vessel there. In April, 1826, Bartlett be- 
came insolvent, when one of the defendants went to Boston, took possession [60J 
of the vessel, and sent her out with the view of selling her ; and whilst she 
was on her way to Eastport, she was consumed by fire, in August, 1 826. 

The evidence being closed, the counsel for the defendants applied for a nonsuit, 
contending that the money received from the plaintiffs had been applied by the de- 
fendants B8 agents, to the purpose for which it had been advanced, and that the 
whole concern was a partnership, to be settled before a different tribunal ; which 
motion was denied by the court, the first judge of the common pleas deciding, that 
as by the tpnor of the contract the stockholders were not to become owners of the 
vessel until twenty-five per cent, was paid in upon their shares, if the ten per cent, 
paid in was paid as a part consideration for the purchase of the vessel, and before 
the amount stipulated in the contract was paid in by the subscribers, or requested 
of them, and before the transfer of the vessel to them the same was destroyed, so 
that the contract could not be performed by the vendors, (two of whom were the 
defendants, and who also had the legal title of the vessel in them,) the persons pay- 
ing in the ten per cent., of whom the plaintiff was one, could recover back their 
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monej, tLe contract having altogether failed. But that if the ten per cent, was paid 
in for the purpose of creating a fund for trying the experiment of sailing the vessel 
to Norfolk, and had been expended for that purpose, or the defendants were mere 
agents in receiving and appropriating said funds to a particular object, that in either 
of these cases the plaintiff ought not to recover ; but whether such payment was for 
such fund, or had been so expended, and whether the defendants were such agents 
or not, were questions of fact for the jury. The defendants excepted to the opinion 
of the court, and on the bill of exceptions then tendered and signed, the cause is 
now before this court. The cause was submitted at the last term on written argu- 
ments. 

E. Anthon, for plaintiffs in error. Emmet & Selden, for defendant. 
[61] By the Court, Sutherland, J. The verdict of the jury settles the 
question of fact, that the $50 paid by Richards to the Murrays on the 8th 
of April, 1825, and which he now seeks to recover back, were paid generally on ac- 
count of his subscription to the stofek of the steam brig "The New- York,'' and not 
upon any special contract or understanding, express or implied. 

The court properly instructed the jury, that if the ten per cent, was paid in for 
the purpose of creating a fund for making the experiment of one or more voyages 
with the brig to Norfolk, and had been expended for that purpose, or if the defend- 
ants were mere agents in receiving and appropriating said payment to a particular 
object, then, in either of those cases, the plaintiff ought not to recover; and that it 
was their province to determine whether the plaintiff had paid in the ten per cent, 
for such special purpose, and whether the defendants were or were not such agents. 
This part of the opinion of the court is not complained of. 

The case then turns upon the question, whether the association for the purchase 
of the steam brig, " The New- York," was complete, so that the associates were 
partners when the plaintiff paid the ten per cent, instalment to the Murrays, or 
whether it was still inchoate and not to become complete, either until the whole 
number of shares was subscribed for, or until the title of the vessel was transferred 
to the stockholders. If the individuals who had at that time subscribed to the stock, 
were, in judgment of law, joint owners of the vessel, and partners in the contem- 
plated enterprise, then the money paid by the plaintiff was an advance by one part- 
ner to the stock of the firm, and cannot be recovered back in an action at law. The 
court below, however, held that it was not a case of partnership ; that the ten per 
cent, advanced by the plaintiff was paid as a part of the consideration for the pur- 
chase of the vessel ; and that the vessel having been destroyed before she was trans- 
ferred to the subscribers of the stock, and it having become impossible by that event 
for the owners of the vessel to comply with the contract on their part, that 
[62] the consideration on which the plaintiff paid the ten per cent, had failed, and 
he was entitled to recover it back. I am inclined to think that this was a 
correct and legal view of the transaction. 

The vessel in question was the joint property of the Murrays, Jonathan Bartlett, 
Francis Barretto and W. S. Howland. The proprietors being desirous of disposing 
of the vessel, fixed her value at $25,000, and agreed to divide it into one hundred 
shares of $250 each. They employed an a^ent to procure subscribers, to form a 
company which should purchase the brig, and which brig, when purchased, should 
constitute the joint stock of the company. The paper or agreement which was cir- 
culated for subscription, stated that the subscribers thereto agreed to take the shares 
by them severally subscribed in the steam brig, " The New- York," and upon the 
following conditions: The vessel was valued at $25,000. The stock of said com- 
pany or association was to be divided into one hundred shares of $250. One-fourth 
of each subscription to be paid in cash to John B. Murray and son, on delivery of 
the bill of sale of said vessel, and the remainder or balance at three, six and nine 
months, and each share to be entitled to one vote. Five directors to be chosen from 
among tlie stockholders, and the vessel to be employed as a packet between the ports 
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of New- York, Norfolk and Richmond. These are the essential provisions contain- 
ed in the instrument. Of the one hundred shares, oniy forty-seven were ever sub- 
scribed for, and twenty-one of those forty-seven were subscribed by the owners of 
the brig. Richards, the plaintiff, subscrrbed for two shares. The instrument is 
dated February, 1825 ; and on the 8th of April ensuing, the plaintiff paid to the 
Murrays $50, for which they, by their clerk, gave the following receipt: "Rec'd 
of J. O. B. Richards the sum of fifty dollars, being an instalment of 10 per cent, on 
two shares, by him subscribed to the stock of the steam brig New- York." It is to 
be remarked, that no money was to be paid by the subscribers, nor any other act to 
be done until a bill of sale of the vessel was delivered. One-fourth of 
each subscription was to be paid on delivery of the bill of sale. Until that [63] 
was delivered, there was no subject in which the subscribers had a joint prop- 
erty or interest. The brig was to constitute the stock of the company ; and, tuitil 
they became possessed of that, either by actual delivery or by a bill of sale, they 
had no legal title whatever in her. The agreement is silent as to the time when the 
company or association should be considered as formed. But the time is fixed by 
the strongest implication, from the very nature of the transaction. The sole object 
of the association was to purchase the brig. Whenever, therefore, the stock which 
was necessary for that purpose should be subscribed^ and the title of the brig vested 
in the stockholders, th^n the company was to be considered as formed, and not be- 
fore. It is not necessary to decide, whether any subscriber was bound by his sub- 
scription, unless the whole number of shares was taken up. 

The owners of the brig not having executed a bill of sale of her to the subscribers 
to the stock, which, by the very terms of the contract, is made a condition precedent 
to the payment of any portion of their subscription, it appears to me that the com- 
pany never had a legal existence. That the vessel was at the risk of the owners 
until the bill of sale was executed, or the vessel itself delivered to the stockholders 
or subscribers. There is no legal evidence that she ever was delivered to them, or 
that the control exercised over her by the defendants was exercised in the capacity 
of guilts of the subscribers. There is no legal evidence that the company was ever 
organized by the choice of directors, or that the subscribers ever appointed the de- 
fendants their agents. The subsequent acts, both of Bartlett and the Murrays, 
Bkiew that they considered the contem^ lated sale of the brig, by means of the forma- 
tion of a company, as having failed. They treated her as their own individual prop- 
arty ; and when she was destroyed, she was in the possession of the Murrays, who 
had sent her to an eastern port to be sold. There is no pretence that it was done 
either by the direction or for the benefit of the subscribers to the contract of 
February, 1825. There was no partnership, therefore, in the case. The [64] 
plaintiff paid his money on account of a contract for the purchase of the brig, 
which contract was never fulfilled on the part of the defendants and her other own- 
ers. The consideration, therefore, has failed, and he is entitled to receive it back. 

Judgment affirmed 
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Pooler vs. Maples. 



A oommissioQ may heue to take the testimony of a witness, residing ont of tbe State, thoagh his domicil 
is here. 

Motion for a commission to examine a witness. It was objected to the granting 
of the rule, that though the witness is at present absent from the state, he does not 
reside out of the state ; that his residence is in the county of Ulster, where his fam- 
ily now are, though he is, himself, in Pennsylvania, engaged as a contractor in con- 
structing one of the canals in that state. 

H. Ogden, for plaintiff. Sherwood, for defendant. ^ 

By the Court, Sutherland, J. The motion must be granted. Though the 
domicil of the witness be in this state, he resides out of the state, within the moan- 
ing of the statute, which was intended to facilitate the obtaining the testimony of 
witnesses who were beyond the reach of the process of our courts, and whose per 
sonal attendance at the trial could not be enforced, (a) 

(a) Matter of Thompson. Ante, p. 43. 



[66] Ex parte B. Chipman, proceeded agamst as an absent debtor. 

A supersedeas to an attachment under the act relative to ahsent and absconding dchtors^ will be granted, 
if it be shewn that the process has improvidently issued. Whether the judge is authorized to receive 
affidavits of departure or concealment, quere. 

The relator resides at Crown Point, in the county of Essex. On the 15th of 
May last, he left home for Albany, for the purpose of making sale of his property 
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at Crown Point. Previous to his departure, the object of his journey was commu' 
nicated to his neighbors, and was generally understood. He publicly took his de- 
parture in a canal boat, proceeded to Albany, and returned in the same boat within 
ten days. Two days after he left home, a creditor of the relator procured the affi- 
davits of two persons that he had departed the state, with the intent, as they believ- 
ed, of avoiding arrest, and of defrauding his creditors ; which affidavits were taken 
before a commissioner for taking affidavits, and presented to Dean Edson, Esq., first 
judge of the Essex common pleas, who, on that evidence, and the affidavit of the 
creditor to the same effect, on the 19th May issued an attachment against the estate 
of the relator, as an absent debtor, on which his property was taken. He now ap- 
plies for a supersedeas to the attachment, on the ground that it irregularly and im- 
providently issued. 

G. Stow, for relator. 

By the Court, Woodworth, J. The attachment must be superseded. The 
debtor had not departed from the state, nor was he concealed within it, with intent 
to defraud his creditors, or to avoid arrest, in which cases only can this process issue. 
His departure from his home was public, and its object notoriously known. On the 
merits, therefore, the motion must be granted. It is unnecessary to express an 
opinion as to the regularity of the proceedings, but, had it been necessary, the court 
probably would have directed a supersedeas on this ground. The affidavits are der 
fective, and it may well be doubted whether an officer, entrusted with the power of 
issuing this summary process, ought to receive affidavits of the concealment 
or departure of a debtor, taken before another officer ; whether he ought not [67] 
personally to take the proof, and examine the witnesses himself. 

Motion granted. 



Macomb vs. Smith and others. 

An amended narr, cannot be senred without a previons rule to amend. 

Motion to set aside a default. The declaration, served on the defendant's attor- 
ney, omitted to state the court in which the suit was prosecuted ; for which <jause a 
special demurrer was put in. The declaration on file was correct, and the plaintiff's 
attorney served a new narr, conformable to that on file, together with a notice of the 
rule to plead, but omitted to enter a rule to amend. Not receiving a joinder in de- 
murrer, the defendant entered the plaintiff's default, to set aside which this motion 
is made. 

HuBBELL, for plaintiff. Averill, for defendant. 

By the Court, Sutherland, J. The defendant was not bound to look to the 
declaration on file. Parties must be governed by the papers served, and not by 
those on file. Not receiving notice of a rule to amend, and none being in fact en- 
tered, the defendant was not obliged to take notice of the amended declaration 
served on him. The proceeding of the defendant, therefore, in entering the plain- 
tiff's default, was regular, but it is set aside on payment of costs; the declaration 
last served to be considered as an amended declaration, and the defendant to plead 
in ten days after notice. 



Vol. I.— 6. 
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Jaokson v, Hoaglanl. 

[68] Pope, admr. of Pope, ads. Delavan and others. 

An adn.inistrator is not liable to costs, de bonis propriiSf though a plea of the general issue in found 
against him, if it was accompanied with a plea of plene adminUtravit, and tmit is admitted by thel 
piaintitf. 

Motion to vacate judgment, de bonis propriis^ for costs against defendant, and 
to set aside execution. The defendant plead to a declaration in assumpsit for goods 
sold and delivered to the intestate, the general issue, and ple?ie admiiiistracit. The 
plaintiff confessed the latter plea, and prayed judgment, quando accideritit; went 
to trial on the general issue, obtained a verdict, and entered judgment for the dam- 
ages and costs, to be levied of the goods and chattels of the intestate, in the hands 
of the administrator, if he had sufficient for that purpose, and if not, then the costs 
of the suit of the proper goods and chattels of the administrator. A motion was 
made to vacate the latter part of the judgment, and to set aside the execution issued 
thereon. 

S. Stevens, for defendant. "W. Esleeck, for plaintiffs. 

By the Courts Sutherland, J. Where an executor or administrator pleads 
only the general issue, and it is found against him, he is liable to costs, because the 
plea is an admission of assets. But when he couples with it the plea of plene admiw 
istravit, the latter plea repels the admission. In this case, the plaintiff, by taking 
judgment, quando acciderint, admitted that the defendant had no goods of the in- 
testate ; it would, therefore, be unjust to charge him with costs, to be levied of his 
proper goods, (a) 

Motion granted, with costs. 

(a) See Ante, p. 30 and note. 



[69] Van Patten and others, heirs of Van Patten, ads. Badger. 

An heir is not liahle to oosts^ de bonis propriis, where he pleads the general issue, and Hens per des^ 
csnty where the last is admitted by the plaintiff, though the first is found against him. 

The same question substantially arose in this case, as in the last. The defend- 
ants plead the general issue, and riens per descend. The last plea was admitted, 
and judgment prayed for assets in futuro, and a verdict taken on the first issue. 
Judgment was entered against the defendants for costs de bonis propriis. The court 
said this case was not distinguishable in principle from the last ; that the same rule, 
in relation to costs, applied to heirs as to executors or administrators ; and ordered 
the judgment to be modified accordingly. 



Jackson, ex dent. Finch and others, m, Hoagland and others. 

Taxation of costs. A subpoena cannot be taxed, unless actually issued. A witness residing in the place 
where the court is held, not entitled to travel fees. But one affidavit can be charged, when a number 
of causes are entitled in the same paper. 

Motion for retaxation of costs. There were five suits noticed for trial at the 
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Steuben circuit, all depending upon the same title and same defence. One was 
tried, and a verdict found for the defendant ; when the plaintiff gave notice that ho 
would not try the other causes at that circuit. The defendants' costs of the circuit, 
iD the four causes remaining untried, were taxed by a conmiissioner, and a motion is 
now made for retaxation. 

By the Courts Woodworth, J. The commissioner allowed for subpoenas, tick- 
ets, and service of same on witnesses in each cause, when, in fact, no such services 
were rendered. There was a subpoena in the cause tried, which had been served on 
the witnesses. This was sufficient to entitle the defendants, in each cause, to charge 
for their attendance, as it was shewn the same witnesses were required in each cause, 
but would not justify an allowance for services not rendered. A deduction of those 
charges must therefore be made. 2. There was an allowance to a surveyor 
for travel fees, who resided in the village where the court was held, and of [70] 
course could not be entitled to such fees. It was also objected that the al- 
lowance to the other witnesses, for travel fees, were overcharged, as their places of 
residence were less than 20 miles from the court-house, and yet they were allowed a 
day's travel. This objection is too fastidious, and is not allowed. The commission- 
er also erred in taxing an affidavit of attendance of witnesses in each cause, when, in 
fact, there was but one affidavit. A deduction must be made on that account, though 
the officer taking the affidavit is entitled to his fee for each ca^se named in the titles. 
A retaxation is ordered at the expense of the plaintiff. 



Barheydt, impleaded, &c., ads. Haverly. 

Notice of special matter cannot be giren with plea of nul tiel record, so a£ to be available. 

This was an action of debt on judgment. The defendant plead mil tiel record^ 
and gave notice with the plea of special matter intended to be given in evidence on 
the trial of the cause. The plaintiff noticed the cause for trial, by record, at the 
present term, and the defendant applied to the court to postpone the trial, and to 
direct the cause to be tried at the circuit. 

S. W. Jones, for defendant. A. C. Paige, for plaintiff. 

By the Caiirt, Sutherland, J. Notice of special matter cannot be given with 
the plea of mil tiel record. (13 Johns, R. 329.) Such notice only can accompa- 
ny a plea, which presents an issue to be tried by a jury. The motion is denied with 
costs. The defendant, however, is permitted to withdraw his plea of nul tiel record^ 
and to plead anew. 



Stafford vs. Hesketh. [71] 

When referees neglect to report, a rale to report or shew cause why an attachment should not issue, will 
be granted. 

Motion for an attachment against referees for not reporting. The referees shew- 
ed cause against the rule by stating, that since the service of notice of this applica- 
tion, they had made a report. The motion was denied, and without costs ; the court, 
however, observing, that had cause not been shewn, an attachment would not have 
been granted in the first instance ; but a rule would have been ordered, requiring 
tke referees to report in a specified time, or shew cause. 
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La Farge v, Lnoe. 

Atkinson, impleaded, &c., ads. Clapp. 

Under a rale to amend, the name of a person itof arrested cannot be inserted in a declaration. In a suit 
against two defendants, where wAj one is arrested, the defendant in ooort may complain of such irreg- 
ularity on motion. ^ 

Motion to set aside declaration and subsequent proceedings. The plaintiff issu- 
ed a capias against Atkinson and John Evans. Atkinson only was arrested, a decla- 
ration was served, and the general L?sue plead. Within 20 days after plea, the plain- 
tiff amended his declaration by inserting the name of William, instead of John 
Evans, and served such amended declaration. 

Gr. C. Sherman, for defendant. I. H. Bronson, for plaintiff. 

By the Court, Savage, Ch. J. Under a rule to amend, the plaintiff was not 
authorized to insert in his declaration the name of a person as defendant, who had 
not been arrested or named in the capias. (4 CowerCs R, 148.) Evans, named in 
the writ, had not been arrested, nor is he in court to take advantage of the variance; 
and Atkiason cannot avail himself by plea in abatement of a misnomer of a co-de- 
fendant. (Lutw. 36.) The defendant is, therefore, correct m his application to set 
aside the narr. The motion \& granted, with costs. 



[72] Hull and others vs. Turner. 

After verdict, a declaration may be amended on terms to conform to proof, (a) 

Motion to amend declaration after verdict. The plaintiffs declared for a breach 
of warranty relative to the power of a bellows, used in a forge for the manufacture 
of iron, which the defendant had constructed for the plaintiffs, and which it was aver- 
red he had warranted to be of sufficient blast to blow three fires. At the trial, the 
proof was, that the defendant had warranted the bellows to be of sufficient blast to 
blow three fires ybr the term of one year. The defendant moved for a nonsuit on 
the ground of the variance, which the circuit judge refused to grant, suggesting that 
the plaintiffs might apply to this court for amendment, and directed the trial to pro- 
ceed. A verdict was rendered for the plaintiffs for $150. The defendant made a 
case preparatory to a motion to set aside the verdict, and the plaintiffs n/3w applied 
to amend the declaration so as to mkke it conform to the proof, and for an order that 
(he case be also made to conform to such amendment. 

Lyxde, for plaintiffs. Averill, for defendant. 

The Co^rt ordered the amendment of the declaration, on the plaintiffs consenting 
to a rule setting aside the verdict, and paying the defendant's costs of the circuit and 
of resisting this motion. This order was made to avoid the expense of a new suit. 

(a) Code of Procedore, § 173. 



[73] La Faroe vs. Luce. 

In the affidavit of attendance of witnetMS, their names must he stated. 

Motion for retaxation of costs. A bill of costs was taxed against the plaintiff' 
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for not proceeding to trial pursuant to notice. On the taxation, an allowance for 
fees t« witnesses was objected to, unless their names were specified in the affidavit 
of attendance. The commissioner overruled the objection. A motion was now 
made for retaxation for that cause, and granted by the court. 



The People, on the relation of N. Hempstead, vs. The Judges op 

Chautacjque Common Pleas. 

A mandamus will not be issued to a common pleas to vacate a rule allowing a second execution, where 
the first was issued, by mistake, for an amount less than the judgment. 

Motion for a mandamus. AJl. fa, having been issued against the relator in the 
Chautauque common pleas, and returned satisfied in part, and rmlla bona for the 
residue, the relator was taken and imprisoned on a ca, sa. Having obtained the 
benefit of the liberties, he escaped, and a suit was commenced against the sheriff. 
In September, 1826, the attorney of the sheriff, by the direction of the relator, gave 
a cognovit in the suit for the escape, on which judgment was entered, which has 
since been fully paid. In June, 1827, the plaintiff in the original judgment appli- 
ed to the common pleas to amend the return on the^. fa, issued against tlie relator, 
by reducing the amount certified to be levied, and to give leave to the plaintiff to 
issue an execution for 645.55, the^. fa. having been issued by mistake for that 
amount less than what the plaintiff was entitled to. The defendant opposed the mo- 
tion, alleging that he had paid the plaintiff more money than was justly due to him, 
and that in justice and equity he owed the plaintiff nothing ; but not denying the 
alleged mistake. The motion was continued until the June term last of the 
Chautauque common pleas, when the court granted the rule ; and an appli- [74] 
cation is now made to this court for a mandamus to vacate the same. 

By the Court, Woodworth, J. In accordance with the liberal principle of 
amendments which has latterly obtained, and by which the ends of justice are so 
greatly promoted, the court feel not disposed to interfere with the exercise of discre- 
tion by the common pleas in this case. They do not perceive that the amendment, 
violates any rule of law ; and unless it had been allowed, it is doubtful whether the 
plaintiff in the suit below would not have been remediless. The motion for a man- 
damus is denied. 



Plumb ads. Lyman. 



When a party is entitled only to C. P. costs, he cannot charge the defendant with S. C. costs for servi- 
ces rendered necessary hy a case or other incidental proceeding. 

Motion for retaxation of costs. The plaintiff recovered a verdict in a cause in 
which he was entitled to only common pleas costs ; and in making up his bill, he 
charged supreme court costs for services incidental to a case made by the defendant 
for a new trial, making a difference of about $20 in the amount. The notice of tax- 
ation was defective, the day of taxation being left in blank. 

By the Court, Woodworth, J. The plaintiff being entitled only to common 
pleas costs, has no right to tax the defendant with supreme court costs in conse- 
quence of a case made, or other incidental services in the progress of the suit. The 
same rate of charging must be preserved throughout. The costs having been taxed 
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on a defective notice, a retaxation is ordered at the expense of the plaintiff, and the 
motion is granted, with costs. 



[75] Anonymous. 

A default at tirm in a certiorari caee, will be opened at any time daring term^ without excuse. 

The court said, that if a default was taken in a certiorari causey when called on 
the calendar, the party whose default was entered, would be allowed to apoear at 
any time during term, and the default opened of course without excuse. 



The People, on the relation of the Overseers of the Poor of the town o* 
Hartford, vs. The Supervisors of the county of Washington. 

An account for moneys expended in support of a pauper in a county having a county poor house, need 
not be audited by town auditors, (a) 

Motion for a mandamus. A justice of the peace of the town of Hartford, in the 
county of Washington, on 6th July, J.827, made an order, directing the overseers of 
that town to provide for the support and maintenance of a lunatic pauper residing 
there, and so unwell that he could not with safety be removed to the county poor 
house, which, in that county, went into operation in June, 1827. The overseers ac- 
cordingly provided for him, and in October, 1827, presented their account for moneys 
expended in pursuance of such order, to the board of supervisors, which the board 
refused to audit and allow. 

By the Court, Savage, Ch. J. By the second section of the act relating to 

the poor of the county of Warren and for other purposes, passed 9th April, 1827, 

{Statutes, Stk vol, a, 195,) any one justice of the peace is authorized to make an 

order for the support and maintenance of a pauper, not in the county poor house, 

who is sick and cannot with safety be removed to the county poor house ; and the 

overseers of the poor of the town where the pauper happens to be, are bound to obey 

such order, and the expenses incurred are a charge to the county. The board of 

supervisors refused to audit and allow the account in this case, under the impression 

that it should have been first audited and certified by the town auditors of 

[76] the town where the money was expended. In this they erred ; the act of the 

legislature above referred to, has changed the course of proceeding in those 

cases, in such of the counties as have adopted the county poor house system. It is 

not necessary that previous to the allowance by the supervisors, the accounts for 

moneys thus expended should be audited by town auditors. 

An alternative mandamus is granted. 

(a) 1. R. S. Part 1. chap. 20. Title 1. 



Thompson and others ads, Jackson, ex dem, Thompson and others. 

Where a ne recipiatur is entered, a motion for judgment as in case of nonsuit will be denied, if it appears 
that the defendant and his witnesses have not departed eonrt on the filing of the nisi prius roll. 

Motion for judgment as in case of nonsuit for not proceeding to trial. The ex- 
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Starkweather ads, Carswell. 

case offered by the plaintiff was, that his attorney was prevenV d by an accident from 
arriving at the circuit until 10 o'clock A. M. of the second da} , and that consequent- 
ly the nisi prius record was not filed; that on his arrival, he laarnt that the defend- 
ants' attorney had obtained a rule of ne recipiaticr, which he i nmediately moved to 
set aside, and shewed by affidavit that the defendants and tLeir witnesses had not 
departed court. The circuit judge, however, refused to vacate the rule. 

By the Court, Savage, Ch. J. The excuse offered, and the fact that the de- 
fendants and their witnesses had not departed court, would have authorized the vaca- 
tur of the rule of ne recipiatur. The defendant was entitled to the rule when he 
obtained it ; but having elected to retain it, and refusing to ptrmit the plaintiff to 
try his cause, he is not entitled to the effect of his motion, li is therefore denied, 
the costs to abide the event of the suit. 

Sutherland, J., intimated that hereafter, should a likv case arise, the court 
would impose costs upon the defendant. 



Smith ads, Grover. [77j 

When a \?itness is kept out of the wi^ by a defendant, motion for judgment as in case of nonsuit will be 
denied with costs. 

Motion for judgment as in case of nonsuit for not proceeding to trial. It was 
opposed on the ground that the witness of the plaintiff was kept concealed by the 
procurement of the defendant, so that he could not be subpoenaed. 

The motion was denied with costs. 



Starkweather ads, Carswell. 



When a cause is called in its regular order on the calendar^ the defendant has a right to appear, though 
no affidavit, of merits is filed, (a) 

Motion to set aside inquest taken at the circuit. The plaintiff objected to coun- 
sel appearing for the defendant, on the ground that the affidavit of merits was defec- 
tive, it being made by the defendant's attorney, who swore to merits, as ivformed 
by his client. The circuit judge held the affidavit to be insufficient and would not 
permit the counsel for the defendant to appear in the cause, though it was called in 
its regular order on the calendar. 

H. E. Davies, for defendant. D. Tillinghast, for plaintiff. 

By the Court, Sutherland, J. The inquest having been taken when the cause 
was called in its regular order on the calendar, the counsel for the defendant had a 
right to appear and defend, though no affidavit of merits whatever had been filed. 
The inquest is set aside, the costs to abide the event. 



(a) See next case — and Newcomb v, Johnson, 9 Wend. 451. 



* 
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The People v. Judges of Washington. 

[•78] Green ads, Wili,is and Willis. 

When an inquest is taken, out of its regular order on the calendar, all the defendant loses is the right of 
challenge of the jury, and to introduce testimony on his part, (a) 

Motion to set aside an inquest taken at the circuit. The inquest was taken out 
of its regular order on the calendar, an affidavit of merits not having been filed. 
The counsel for the defendant asked leave to cross-examine the plaintiff's witnesses, 
and to take exceptions to the proof adduced, but was not permitted by the circuit 
judge so to do, though he was allowed, as amicus curias^ to suggest his objections 
to the court. A verdict was rendered for the plaintiff, and a motion is now made to 
set aside the inquest. 

LooMis, for defendant. Feeter, for plaintiffs. 

By the Courts Sutherland, J. All a party loses, who has omitted to file an 
affidavit of merits, when an inquest is taken against him in a cause out of its regular 
order on the calendar, is his right of challenge of the jury, and to produce testimor 
ny and examine witnesses on nis part. He is entitled to appear and cross-examine 
the plaintiff's witnesses ; to object to evidence ; to raise objections to the plaintiff's 
right of recovery ; and to take exceptions to the decisions and opinions of the judge. 
The defendant in this case, having been refused the right to cross-examine the wit 
nesses, and to take exceptions to the opinions of the court, the inquest is set aside, 
the costs to abide the event of the suit. 

(a) But see Hartness v, Boyd, 5 Wend. 563. Eerker v. Garter, 1 Hill, 101. 



Van Epps vs, Clapp. 



An appearance indorsed on the writ, without the absent of the plaintiff, will not warrant the defendsurt 
to proceed to judgment of w>n pros. 

In this case, the capias contained an ac-etiam clause. The sheriff, without instruc- 

$' tions or direction, permitted the defendant to indorse his appearance. The 

[79] defendant ruled the plaintiff to declare, without having filed special bail, and 

not receiving a declaration, entered his default and signed judgment of Ttan 

pros. The judgment was set aside as irregular, with costs. 



The People, on the relation of Thomas Washburn, vs. The Judges op the 

Washington Common Pleas. 

A court of common pleas have not the power to inquire into the regularity or fairness of judgments sen- 
dered by justices, certified into t^e clerk's office oy transcript. 

Motion for a mandamus. The relator applied to the common pleas to set aside 
four judgments obtained against him by attachment before justices of the peace, 
transcripts of which had been certified and docketed in the clerk's office of the coun- 
ty ; and also to set aside the executions issued upon the judgments. It was not 
alleged that the judgments were paid, or thalflany irregularity had occurred in refer- 
ence to the executions; but the judgments were sought to be got rid of, as unduly 
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The People v. Judges of New- York Common Pleas. 

obtiuned. The common pleas denied the motion, and a mandamus is now asked for, 
• H vacate that rule and to direct the granting of the motion. 

C. L. Allen, for relator. S. Stevens, contra. 

By the Court , Savage, Ch. J. The court of common pleas had no jurisdiction 
of the matter, nor did they possess the power on summary application of this kind, 
to inquire into the regularity or fairness of the judgments. The jurisdiction of the 
common pleas, in such cases, is confined to the process of execution sued out on the 
judgments, which, issuing under the seal of the court, is subject to the control of the 
court ; and for any abuse in the suing out of the process, or irregularity in its execu- 
tion, the common pleas have a right to interfere. (2 Coiven^ 506. 5 Cowen^ 31.) 
But they cannot inquire into the regularity or fairness of the judgments. In this 
case, there is no complaint in reference to the execution. The court of common 
pleas were correct in refusing the motion, and the mandamus is accordingly denied 



ThIe People, on the relation of Ezra Thayer, vs. Judges of the [80] 

Ontario Common Pleas. 

In an appeal catuse a defendant may, by plea of puis darrein, plead an insolTent discharge, (ay 

Motion for a mandamus. A judgment was rendered against the relator in March, 
1S27, in a justice's court, from which he appealed to the Ontario common pleas. 
The declaration in the court below was in assumpsit ; the plea, the general issue. 
The jcause came on to trial in the common pleas, in February, 1828, and before the 
calling of the jury, the relator offered a plea, puis darrein co?itinuance, stating the 
obtaining of a discharge as an insolvent debtor by him, under the three-fourth act, 
in January, 1828 ; which the court refused to receive, under the impression that 
the cause must be tried upon the issue joiAed before the justice, and upon that alone. 
The trial proceeded, and a verdict was rendered against the relator, upon wliich judg- 
ment has been entered. Application is now made for a mandamus to set aside the 
verdict, and to give the defendant leave to plead his discharge. 

W. HuBBELL, for relator. M. H. ^iBLEr, contra. 

By the Court, Savage, Ch. J. Ordinarily, no doubt, the court of common 
pleas are bound to try an appeal cause upon the pleadings and issue joined before 
the justice ; but when new matter exists, which furnishes a defence to the action, 
arisen since the rendering of the judgment before the justice, and which, unless 
plead, would be unavailable, the party must be allowed to plead it. Let an alterna- 
tive mandamus issue. 

(a) Bnt not accord and satisfaction since the judgment. Schenck v, Lincoln, 17 "Wend. 506. 2 
Cowen's Treatise, 566. See Code of Procedure, Part 2, Title 11, Chap. 5. 



The People, on the relation of Goijld and others, vs. The Judges [81] 

OP THE New- York Common Pleas. , 

A siipersedeafl will be jpranted to an execution issued and levied within the four days, for bringing error, 
and restitntion awarded, if the writ of error is sued out, and ball perfected within that time. 

Motion for a mandamus. A judgm«it was obtained against the relators in the 
New- York common pleas, and perfbeted on the seventeenth day of May last, by tbe 

Vol. I.— 7. 
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The People v. Judges of New-York Common Pleas. 

figning and filing of the roll. On the nineteenth of May, the relators sued out a 
writ of error, and put in and perfected bail. Previous thereto, and on the same day, 
an execution had been issued, and levied on the property of the defendants. Appli- 
cation wa? made to the common pleas for a supersedeas, which was refused ; and a 
motion is now made to this court, for a mandamus directing the common pleas to 
grant a supersedeas. 

H. H. BuRLOCK, for relators. H. "W. Warner, contra. 

By the Court, Sutherland, J. The relators had four days, after the perfect- 
ing of the judgment, to sue out their writ of error, and to put in and perfect bail ; 
and having complied with the rule, they are entitled to be protected from the en- 
forcement of the judgment obtained against them, until the determination of the suit 
in error. A party may sue out execution within the four days, but it is at the peril 
of a supersedeas of execution and restitution of property, if error is brought and bail 
perfected within that time. There may have been some doubt, heretofore, as to the 
practice in a case like this, growing out of the notion, which has long prevailed in 
England, that an execution, being an entire thing, cannot be divided ; and that 
when a levy is made under fi.fi. fa., the sheriff shall not be stayed, but shall proceed 
and sell the goods. But since the decision of this court in Jackson, ex dem, 
[82] Bogert, v. Schauber, (7 Cowen^s B. 417 and 490,) it was supposed that the 
practice of this court would be considered as settled. The motion for a man- 
damus is granted. (a) 



(a) The decision in this case overruling the decision in 9 Johns, R. 66, it may not he amiss to review 
the cases on this subject. The case of Blanchard v. Myers, in 9 Johns. R. fairly presented the ques- 
tion : whether a certiorari, sued out within the time allowed by law, should operate as a supersedes 
to a Ji.fa. on which a levy had been made, previous to the issuing of the certiorari; and the court, on 
the authority of Jlferi^ow V. Stevens, (WiUes^ R. 271,) held that the execution, having begun to he 
executed before the suing out of the certiorari, the certiorari was not a supersedeas, and that the officer 
had a right to proceed and complete the execution. In Willes^ JR. 271 to 282, Chief Justice Willes 
reviews all the cases upon this subject from the earliest periods, and comes to the conclusion, that if a 
levy is made on an execution, before the suing out of a writ of error, the sheriif must proceed to the sale 
of the goods, and bring the money into court, to abide the event of the writ of error; in which conclu- 
sion he was supported by the whole court, except Mr. J. Fortescue. It is, however, well worth obser- 
vation, that in page 280, the Ch. J. expresses his doubts as to the reasonableness of the rule, when 
applied to a ca. sa. instead of a^. fa. *'If it were a capias, (he observes,) that being a complete 
execution, it has been holden that a writ of error comes too late afterwards, for that the judgment is 
completely executed, and therefore the party shall remain in prison, notwithstanding the writ of error. 
But, quere, how far this is reasonable, since the statutes 3 Jac. 1, ch. 8, and 16 and 17 Car. 2, ch. 8, 
in such cases, where bail is actually put in to answer the debt, or damages and costs, pursuant to the 
directions of those statutes." In Lane and others v. Bacchus, (2 T. JR. 45,) Ashhurst, .J. expresses 
the opinion, that the injustice of permitting an execution to be perfected, after a writ of error duly 
sued out and bail put in, would not be permitted. ** The party taking out execution (he says) after 
the allowance of a writ of error, and before bail put in, does it. at his peril ; for if the writ of error be 
regularly followed up with bail, the execution will be set aside. The execution in that ca?« was not 
set aside, because bail had not been put in ; but it is evident, had bail been put in, and perfected within 
the four days allowed for that purpose, the execution would have been set aside. The rule laid down by 
Ashhurst, J. is declared to be the practice of this court, in Brisban Sf Brannan v. Caines, (11 Johns. 
R. 197.) The case of Kinnick v. Whitford, (17 Johns. R. 34,) has been supposed to support the deci- 
sion in 9 Johns. R. 66, because there the court say, that writ of error is no supersedeas to an execution 
issued and actually levied ; but by examining that case, it will be perceived that the execution was not 
issued and levied until eleven days after the judgment was perfected, and that the writ of error was not 
sued out until after that time. So that case has no bearing upon this question. In Blunt v. Green^ 
wood, (1 Cowen, 21,) the court advert to the doctrine that a writ of error does not operate as a super ' 
sedeas to a fieri facias begun to be executed ; but it will be observed in this case, there was no valid 
writ of error sued out within the four days, the paper purporting to be a writ of error being declared a 
nullity, and of course it could be no supersedeas to the execution. Here, the court for the first time 
distinctly lay down the practice in these cases. *' The defendant has four clear juridical days after 
final judgment, for bringing a writ of error. The plaintiff may, in the mean time, issue execution at 
his peril, which is subject to be superseded by filing a writ of error and putting in bail." This is fol- 
lowed up by Jac^cson v. Eden, (7 Cowen, 412,) where the court say, the party who prevails on a bill of 
exceptions, may take the effect of our decision as soon as he pleases, subject to be arrested by writ cf 
€rror and bail vnthin the four days.^' In Jackson v. Schauber, (7 Cowen, 417,) the court confirm 
this rule : '^ The plaintiff had a right within four days after judgment perfected, to take out execution, 
and levy or execute the writ of possession; but it was^pon peril of error being brought and bail givca 
within that time, which operates as a supersedeas, and restitution will foUow if necessary." And in 7 
Cowen, 491, where the ease of Jackson and Schauber again oamc under consideration, the court ezpll- 
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Cook ac2t. Morrison. 



KiRBY VS, SiSSON. [83J 

A rule that the defendant pay the costs of putting off a trial at the oirouit, will be granted by tnis ooan 
on application, (a) 

This cause was noticed for trial at the Essex circuit, in 1827, and was put off by 
the defendant for want of testimony, on payment of costs. The trial went off, the 
costs were taxed, but not paid, and a motion is now made for a rule of this court, 
requiring the defendant to pay the costs. 

R. Weston, for plaintiff. S. Stevens, for defendant. 

By the Court , Wood worth, J. This motion is opposed, because it is said the 
plaintiff ought to have sought his remedy in a different mode : that he ought to have 
insisted on immediate payment or proceeded in the trial ; to have awaited the event 
of the suit, and taxed the costs in the general bill, or served the defendant with a 
copy of the rule at nisi priiis, and a copy of the taxed bill, and on demand and non- 
payment, to have applied for an attachment in the first instance. The two first 
courses undoubtedly might have been pursued ; so, also, the latter might have been 
adopted, if a rule had been entered ; but yet this application is proper, if the 
party thinks fit to pursue it ; the rule for costs may or may not have been [84J 
entered ; and if the plaintiff chooses to ask for an order of this court for the 
payment of those costs, he is entitled to it. The motion is granted, with costs. 

(a) Morse v. La Farge^ 2 Wend. 241. Bostwick v. Manger, post 97. Bagley v, Ostrom, 5 Hill, 516. 
2 Sandf. R. 735. 



Cook, impleaded, &c. ads, Morrison and others. 

An original writ mnst have fifteen days between teste and return, and be made returnable on a general 
return day ; the statute relative to writs and process not having made any alteration in the practice iM 
those particulars. 

Motion to set aside an original writ in replevin for irregularity, on the ground 
that there are not 15 days between the teste and return of the writ ; and that it is 
not made returnable on a general return day. 

Baldwin & Strong, for defendants. J. A. Spencer, for plaintiffs. 

By the Courts Woodworth, J. It was urged by the plaintiffs' counsel, that 
the stitute, {Statutes^ Sd. vol. ch, 38, passed VJth February^ 1815,) authorizing 
the isf uing of original writs out of the courts whcre%they are made returnable, in- 
stead of out of chancery, has changed the practice in reference to the teste and 
return. This is not so ; the statute expressly declaring, that though the writ may 
issue out of and under the seal of the court in which it is returnable, and be tested 
in the name of the chief justice, first or senior judge of such court, in other renpecis 
the forms then i7i use shall he observed. The writ, therefore, is manifestly defec- 
tive in not having 15 days between its teste and return, and in not being returnable 
on a general return day. The motion is granted, with costs ; the plaintiff, however, 
has leave to amend. 



eitly determine that an execution will be set aside, though issued and a levy made under it previous to 
the suing ont or filing of the writ of error, if the writ of error be sued out and bail put in within the foof 
i«jiy or within the time enlarged by a judge's order. 



86 CASES IN THE SUPREME COURT [New-Towl, 

MoGivuey v, Phoeniz Fire Insurance Company. 



[8.")] Anonymous. 

An appeal bond rejecting the judgment as rendered before A. B., justice of the peace, is good^ without 
adding the county of which he Li a justice. 

Question upon an appeal bond The Court decided that the recital in an ap- 
peal bond, that the judgment hi the court below was rendered before A. 3., justice 
of ike peacej Is good, without adding the county of which he L-* a justice. The de- 
fect might be supplied by averment and proof in a suit on the bond. 



McGiVNEY vs. The Phcenix Fire Insurance Company. 

A pTTTshascr of a house and lot, in possession under a contract, who has made a partial payment and 
repaired the premises, has an insurable interest. 

Action on a policy of insurance. On the 29th October, 1825, the defendants 
insured the plaintiff against loss or damage by fire on a two story frame building, 
privileged as a grocery, and on a stable and shed adjoining, situate in the city of 
JS'ew-York, S2,500, and cm his stock of groceries, shop, furniture and fixtures, house- 
hold furniture, &c., 85,000. The plaintiff was at the time, and had been for several 
years, in possession of the premises. ^ About a year previous to the destruction of 
the property by fire, which took place in December, 1825, he had bought the lot on 
which the buildings were erected, and entered into a written contract with the ven- 
dor, by which it was agreed that the plaintiff should pay the vendor for the same 
$5,000, in five yearly instalments, with interest ; the title not to be conveyed until 
all the instalments were paid. During the year preceding the fire, he had made ex- 
tensive repairs on the buildings. At the time of the fire, one year's interest had 
been paid. After the fire, the plaintiff surrendered his contract to the vendor. The 
judge at the circuit ruled that the plaintiff had an insurable interest in the premises. 
The jury found for the plaintiff $5,277.17. A bill of exceptions to the opin- 
[86] ion of the judge was tendered and signed, and the plaintiff now moved for 
judgment, on the ground of its frivolousness. 

D. Graham, for plaintiff. It is not necessary to constitute an insurable interest, 
that the insured shall have the absolute and unqualified property of the effects insur- 
ed. (2 Marsh, on Ins. 656.) The plaintiff held under a contract in prese?itt. 
The vendor's right to the consideration money was vested the moment the contract 
was executed ; and the destruction of the buildings would have been no bar to a bill 
for specific performance, nor to an action to recover the instalments. The plaintiff 
was liable to a direct and immediate loss by the destruction of the buildings. {Pk?l, 
on Ins. 27.) In a case of marine insurance, the sale of a vessel was held to vest an 
insurable interest, although no bill of sale was executed, and it was agreed that the 
vessel should continue in the names of the vendors until the whole of the purchase 
money was paid, part of which only was paid at the time of the sale. {Henry v. 
Clarkson and Van Home, 1 Johns. R. 385.) 

S. A. Foot, for defendants, denied the application of the rules regulating insura- 
ble interest in marine insurances, to insurances against loss by fire. The ownership 
of a vessel seldom affects the risque assume^d, whilst that of inhabited houses very 
materially affects such risque. The plaintiff had a mere equitable interest in the 
premises. He had paid nothing towards the purchase except one year's interest 
which probably did not exceed the rent he had before paid ; and, for aught that ap- 
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Van Nest v, Yeomans. 

pears, the jury may have allowed him in this verdict, the full value of the buildings^ 
The plaintiff did not disclose his interest at the time of the insurance. 

By the Court, Savage, Ch. J. The plaintiff is entitled to judgment. Though 
the fee of the premises was in another, the plaintiff was in possession under a con- 
tract of purchase, had made a payment of interest in pursuance thereof, and had 
made valuable improvements. He, therefore, had an insurable interest in the 
premises: The omission of disclosure of title is not presented by the bill of [87] 
exceptions as a point raised at the trial, and cannot now be considered, (a) 

Judgment for plaintiff. 

(a) ^tna Fire Infiurance Company v, Tyler, 16 Wend. 385, affirming 12 Wend. 607. The lessee of 
a building has an insurable interest. Niblo v. North Am. Ins- Co. I Sandf. 551. 

A mortgagor and mortgagee may each insure the same building, >vithout disclosing the qualified 
nature of their interests unless required. Traders' Ins. Co. v, Robert, 9 Wend. 404. A mortgagor 
may insure to the full value of the property, notwithstanding any incumbrance thereon. Carpenter v 
Providence Ins. Co., 16 Peters, 495. 



The President, &c. of the Hartford Bank vs, Murrell. 

When a plea^ adjudged bad on demurrer^ is interposed, the plaintiff may demur specially, and notice the 
oause for argument, claiming priority, as in the case of a frivolous demurrer or frivolous bill of excep- 
tions. 

To a declaration by the plaintiffs, as the third indorsees of a promissory note 
against the defendant, as the first indorser, the defendant plead the general issue, 
and a special plea of nul tiel corporation ; to which plea a special demurrer was 
interposed, and the plaintiff, on a notice for that purpose, now claimed a priority, 
and moved for judgment as in case of a frivolous demurrer or frivolous bill of excep- 
tions. 

J. Platt, for plamtiffs.. A. S. Garr, for defendant. 

By the Courts Sutherland, J. The question presented is. whether the piao- 
tice adopted by this court, as to frivolous demurrers and frivolous bills of excep- 
tions, shall be extended to this case. No good reason is perceived why it should 
not. The plea of mil tiel corporation has been adjudged to be had on demurrer, 
(19 Johns, R, 300,) inasmuch as the plaintiffs, on the general issue, are bound to 
prove the existence of the corporation, or be nonsuited. 

Judgment for the plaintiffs. 



Van Nest vs, Yeomans. 



On a sale of real estate, under a senior execnUon, a junior judgment creditor is entitled to the surplus 
moneys, (a) 

Two lots of land, belonging to the defendant, were sold on the 5th July last, by 
virtue of an execution in favor of one Orrin Day, and brought the sum of $746. 
The amount due on the execution, was $411.83 ; leaving a balance in the hands of 
the sheriff, of $334.17. Immediately after the sale an order was presented 
to the sheriff, signed by the defendant, requiring him to pay the surplus [88 J 

(a) And this though the lien of his judgment have expired. People v, Ulster Com. Pleas, 18 Wend. 
628. See Erery v, Edgerton, 7 Wend. 269. Bartlett v, QsIq, 4 PaigQ, 503. Averill v. Lonck8> • 
Barb. 8. C. B. 470. 
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Douw r. Burt, 
moneys to one Solomon Yeonians, to whom the defendant was indebted by hond. 
The order bore date, and was given, on the second day of May last. On the day of 
the sale, and before the surplus moneys were paid over, a^. fa, was delivered to the 
sheriff in the above entitled cause, issued on a judgment docketed on the 5th May, 
1826, dii'ccting a sum, exceeding $400, to be levied ; and notice was given to the 
sheriff, that he would be required to appropriate the surplus moneys towards satis- 
faction of that execution. A motion was now made for an order to that effect. 

Van Orden and Dorlon, for plaintiff. Powers and Day, contra. 

By the Court, Wood worth, J. The plaintiff is entitled to the effect of his mo- 
tion. He was a judgment creditor, and had a lien upon the property sold. Had 
the sale taken place under his judgment, he might have become the purchaser, and 
would have had the benefit of the property, to the extent of its value, subject only 
to the anterior lien of the judgment on which the property has been sold. Of this 
right he ought not to be deprived by the act of the defendant, giving a preference to 
another creditor, by means, of an order or direction to the sheriff, to pay over the 
surplus moneys. The right of a junior judgment creditor to redeem, if such a pro- 
ceeding was allowed, might frequently be of no use ; for if the property was sold at 
its full value, and the surplus paid to the defendant, or to his order, it would be of 
no benefit to the junior judgment creditor to redeem. The only way, therefore, in 
which his judgment can be rendered availing, is to direct the sheriff to pay over the 
surplus moneys to him. This the court have a right to order ; for whilst the avails 
of the sale remain in the hands of the sheriff^ they are subject to the control of the 
court. A rule is granted accordingly, that the surplus moneys be paid over to th© 
junior judgment creditor. 



[89] La Faroe vs. Carrier & Fuller. 

An insolvent discharge, obtained daring term, (I7th May,) may be plead puis darrein, at the cirraifet 
(5th June,) the delay not being unreasonable ; and may be received without being verified, in ^m 
discretion of the judge. 

Motion to set aside a plea. The defendants, on the 17th day of May, during 
the last term, severally obtained discharges as insolvent debtors. The cause was 
noticed for trial, and on the first day of the circuit, (5th June,) the defendants plead 
their discharges, puis darrem continuance, without verifying the plea by affidavit. 
The plaintiff objected that the plea came too late, and, at all events, that it should 
be verified. The circuit judge received the plea, and a motion is now made to set it 
aside, for the above causes. 

I. Clarke, for plaintiff. G. C. Sherman, for defendants. 

By the Court, Savage, Ch. J. The plea was put in in season. There was no 
unreasonable delay. (2 Johns, R, 294.) The judge at the circuit had a discretion 
to receive the plea, without its being verified by affidavit, if he had reason to be- 
lieve it was true. (9 Johns, R, 251.) 

Motion denied. 



Douw vs, Burt. 

Leave to issne a new exeoniioxi^ where the first is loet^ after levy and aale> will not be grantee^ but upon 
notice to the defendant. 
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The People v. Perkins. 

Motion to issue a new execution ; the execution issued in the cause having been 
accidentally lost, after a levy and sale of real estate. 

The Court denied the motion, notice of the application not having been given to 
the defendant ; the court saying, that leave to issue a new execution, in such a case, 
is never granted but upon notice. 



Anonymous. [90] 

Insolvent notices for creditors to shew cause must be published six whole weeks. 

A QUESTION was submitted to the court, for their advice, by a commissioner, as 
to the allowance of a certiorari^ to remove into this court the proceedings in a case 
of insolvency. The principal ground upon which the certiorari was asked, was, that 
it was alleged that it did not appear that full six weeks* notice to the creditors, to 
shew cause, had been given. The affidavit of publication stated, that the advertise- 
ment or notice had been regularly published in the newspapers directed, once in each 
week, for six weeks successively, commencing on a certain day. 

By the Courts Woodvi'^orth, J. The proof of publication was undoubtedly de- 
fective. The affidavit might be literally true, and yet only 30 days* notice be given. 
The statute requires the advertisement, or notice to the creditors to shew cause, to 
be published, for six weeks successively ; that is, during 42 days. The fact should 
be distinctly shewn, that the requisition of the statute has been complied with. 



The People, on the relation of A. B. Meech and others, vs. The Judges o» 

Yates Common Pleas. 

On appeal. One of two defendants may appeal; and a bond^ describing him as impleaded with the 
other defendant, is correct. 

Motion for a mandamus. The relator applied to the common pleas to quash an 
appeal, because made by one of two defendants, against whom judgment was render- 
ed, and because the appeal bond was executed by him alone, describing him as im- 
pleaded with the other defendant, instead of being executed by both defendants; 
which motion was denied. And this court now refused to grant a mandamus, say- 
ing the common pleas had decided correctly. 



The People r^. T. Perkins. [91] 

A prisoner tried for felony, .must be present on the taking of the verdict. (a) 

In this case a verdict was taken against the prisoner in his absence. He had 
been indicted and tried for a forgery. When the cause was submitted to the jury, 
he was committed to jail ; and on the coming in of the jury, their verdict was re- 
ceived without the prisoner's being brought into court. On being brought up to 

(a) 2 R. S. 734, § 13. Barbour's Crim. Law, 358. People v, Wilkes, ' 5 How. Pr. R. 105. . 
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Champenois ads. White, 
receive sentence, he objected that he had not been present when the verdict was re- 
ceived ; and the court of sessions of Oneida county, before which he had been tried, 
suspended judgment until the advice of this court could be obtained. 

By the Court, Savage, Ch. J. We are of opinion that the verdict was irregu- 
lar. The prisoner was indicted, and tried for an offence, formerly called capital 
And though many of the ancient forms on trials are now dispensed with, the prison- 
er should have been present on receiving the verdict, so that he might have availed 
himself of the right of polling the jury. We advise that the verdict be set aside, 
and that there be a new trial. 



Merritt ads» Arden. 



A plaintiff may discontinae without costs, if the defendant obtains an insolvent discharge, after suit 
oommenced^ thongh the action be trespass. 

Motion for judgment, as in case of nonsuit. This cause was tried at the May 
circuit, in Putnam, in 1826, when the plaintiff was nonsuited. In August, 1826, 
the defendant obtained an insolvent's discharge. At the February term, 1827, the 
nonsuit was set aside, and a new trial granted. Previous to the last circuit, the 
plaintiff offered to discontinue without costs, which the defendant refused, and now 
applies for judgment as in case of nonsuit. The plaintiff insists upon the right to 
discontinue without costs, on account of the defendant's discharge, and his 
[92] utter inability to pay any judgment that might be rendered against him. 
The defendant objects to the plaintiff's discontinuing upon those terms, inas- 
much as the action is iresydss, and his discharge would be no protection to him, in 
case judgment was obtained against him. 

W. Todd, for defendant. W. Nelson, for plaintiff. 

By the Court, Savage, Ch. J. The nature of the action does not affect the 
rule of proceeding in cases of this kind. When a defendant obtains an insolvent's 
discharge, after the commencement of a suit, the plaintiff is allowed to discontinue 
without costs, on account of the conclusive evidence of the poverty of the defendant 
afforded by the discharge. As, however, the plaintiff has proceeded in the suit, 
after the defendant obtained his discharge, he must pay the defendant's costs of 
such proceeding. The plaintiff, therefore, has leave to discontinue, on payment of 
such costs, which, if he neglects, the motion of the defendant will be granted. (a) 

(a) If defendant be discharged after error brought, plaintiff will have leave to discontinue his suit in 
•rror without costs. Labron v, M'^oram, 5 Hill, 373. 



Champenois ads. White. 

After a levy under a fi»fa., on the officer discovering that the property is subject to a previous execu- 
tion to an amount sufficient to exhaust the property, he may return the Ji, fa, nulla bona, and a 
ca, sa, subsequently issued will not be irregular. 

Motion to set aside ca, sa. During the last May term, a fi, fa, was issued in 
this cause, by virtue of which a levy was made on sundry articles of personal proper- 
ty, to an amount nearly or quite sufficient to satisfy the execution A few days 
afterwards, the deputy sheriff who had made the levy, was informed by the sheriff. 
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Worden ads. Bank of Orange County. 

that Siji. fa. in another cause against the defendant, had come to his hands previous 
to the receipt of the execution by the .deputy, for an amount exceeding the value of 
the property; on receiving which information, the deputy returned tha Ji, fa, in thi*^ 
cause, nulla bona, and the ca, sa, which is now moved to be set aside, was issued, 
and the defendant arrested. It appeared that the property of the defendant was sold 
on the execution in the hands of the sheriff, and was exhausted by that sale. 
M. Mitchell, for defendant. W. Nelson, for plaintiff. [93] 

By the Court, Savage, Ch. J. There was no irregularity in this case. 
The return of 7mlla bona was a true return ; there were no goods to satisfy the ex(*- 
cution issued in this cause. The motion is denied with costs. 



Tobias vs. Harland. 



An amendment of a narr, in slander will be allowed^ after issue joined^ especially as otherwise th« 
action will be lost^ by the running of the statute. 

Motion to amend nurr. The declaration is in slander, for words spoken inju- 
rious to the plaintiff, i as a dealer in watches of a particular description. In the 
inducement in the declaration, and in the ac-etiam clause of the capias, the plain- 
tiff is alleged to be a manufacturer of watches, and that the words were spoken in 
reference to his trade and business, as such manufacturer. From a commission to 
take testimony, just returned from Liverpool, it appears that the plaintiff is not the 
manufacturer of the watches spoken of, but that they are manufactured expressly 
for him, and forwarded to him from Liverpool. Issue was joined in August, 1827. 
The commission was returned on the 17th day of July last. The plaintiff's attor- 
ney states, that he was not aware of the necessity of an amendment, until after the 
return of the commission, and that more than two years have elapsed since the accru- 
ing of the action. 

By the Court, Savage, Ch. J. The plaintiff is entitled to amend, on payment 
of costs, especially, as otherwise his action will be lost by the running of the statute. 
The defendant has leave to plead anew. 



Worden, impleaded, &c. ads. The President, '&c. of the Bank op [94] 

Orange County. 

a rule to ^hew cause why an attachment should not issue, will be granted against the cashier of a bank 
for the non-payment of ooate awaixled against the bank. 

A RULE for costs was granted against the bank, on the setting aside of a ca, sa. 
for irregularity, issued against the defendant. The costs were taxed, and payment 
demanded of the president and cashier of the bank, who refused to pay. A motion 
was now made for an attachment, and the court were asked to direct against whom 
the same should go. 

By the Court, Savage, Ch. J. The cashier of a monied institution having 
charge of its funds, we grant a rule that the cashier of the Orange County Bank 
pay the costs taxed in this case, or shew cause, by the first day of the next term, 
why an attachment should not issue against him. 

Vol. L— 8. 
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Underwood ads, Jackson. 



St. John ads. Hitbbard. 

ka attacbincnt for non-payment of costs ordered by rule^ will not be granted^ unless a copy of the bill 
of coats be served at the time of the demand. 

Tuis was a motion for attachment for non-payment of costs ordered by rule of 
court. A certified copy of the rule and taxed bill were shewn to the person against 
whom the attachment was asked, and payment demanded, but a copy of the bill of 
costs was not delivered to him ; which was now urged in opposition to the motion. 

Root, for the motion. J, A. Spencer, contra. 

By the Courts Savage, Ch. J. The objection is well taken. There is a diver- 
sity of practice in this particular ; in some instances a copy of the taxed bill is serv- 
ed, in others, not. For the future, the court will require that a copy of the bill of 
costs be served at the time the original is shewn and payment demanded. The mo- 
tion is denied, (a) 

(a) Imprisonment for contempt in non-payment of interlocutory coats, Ac, abolished, and process in 
the nature of execution against property substituted. Laws of 1847, Chap. 390, p. 491. 

A demand of the costs is not necessary previous to issuing such process. Lucas v, Johnson^ 6 How. 
Pr. R. 121. Nor application to the court. Mitchell v. Westervelt, id. 265. 



[95] Underwood ads. Jackson, ex dem. Varick, 

In ejectment, where a tenant appears and defends for part only of the premises, the plaintiff may pro- 
ceed and take judgment against the casual ejector for the residue on the usual affidavit. 

Motion to set aside proceedings in ejectment. The defendant entered into a 
special consent rule, describing particularly the premises for which he intended to 
defend ; leaving about 77 acres of land in the farm for the recovery of which the 
suit was brought, as to which, neither the defendant nor any other person appeared. 
The plaintiff, on entering the rule for the tenant to appear and enter into the con- 
sent rule, filed the usual affidavit of service of a copy of the declaration in ejectment, 
and notice on the defendant, describing him as tenant in possession of the premises, 
01 of some part thereof. Not receiving notice of any other appearance or other con- 
sent rule, than that above described, the plaintiff entered the default for the tenant 
and took a rule for judgment against the casual ejector for that portion of the lands 
not included in the consent rule, perfected the judgment, and obtained possession of 
the land on a writ of habere facias possessionem. 

A motion is now made to set aside the default and subsequent proceedings for 
irregularity on two grounds : 1. That the general affidavit of service of .the decla- 
ration on the tenant in possession of the premises, or of some part thereof did not, 
in this case, authorize the entry of a default ; because the tenant having appeared to 
defend for some part of the premises, the affidavit was satisfied, and there was no 
proof on file that the declaration had been served on the tenant in possession of that 
part of the premises for which judgment was taken by default ; for the part alluded 
to in the affidavit filed might, be that part of the premises for which the tenant had 
appeared to defend. And so, though the affida\'it filed might be literally true, yet 
there might be a total want of proof that the declaration had been served on the 
tenant in possession, and that, in such case, the plaintiff ought to apply to the court 
on motion, founded on a notice to the defendant, for leave to enter up judg- 
[96] mcnt. This part of the application referred to about 50 acres of land in the 
possession of the defendant, not described in the consent rule. 2. For a writ 
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Bostwiok ads. Hunger, 
of restitution to N. Underwood, jun., the son of the defendant, of about 27 acres of 
land, not described in the consent rule, of which it was alleged Ae, and not the de- 
fendant, was in possession, at the commencement of the suit. The fact of the pos- 
session of N. Underwood, jun. was controverted by the plaintiff. 

J. B. Hunt, for defendant. C. A. Mann, for plaintiff. 

By the Courts Sutherland, J, The affidavits submitted to the court, relative 
to the possession of the premises by the defendant at the commencement of the suit, 
are contradictory ; but the weight of evidence is in favor of the plaintiff, that the de- 
fendant was in possession of the whole of the premises, and his son, N. Underwood, 
jun. of no part theref. It is true, as urged by the defendant's counsel, that the affi- 
davit in the usual form, filed on the entry of the rule to appear, was satisfied in its 
terms, by the fact that the defendant appeared to defend for a part of the premises, 
and thus confessed himself in possession of a part. Still this affidavit was sufficient 
to authorize the entry of- the rule. It conformed to the established practice in such 
cases, and would have authorized a default and judgment for the whole of the premi- 
ises against the casual ejector, had he not appeared and defended for a part ; and it 
is not perceived why it should not be a good foundation for a judgment against that 
part of the premises of which the defendant was confessedly in possession, and for 
which he elected not to defend. The motion i» denied with costs. 



BosTwicK ads. Munger. [97J 

Where an eight day notice of trial is counter manded, tbongb six days before trial, the plain tifif will be 
ordered to pay such costs as the defendant has been subjected to in consequence of the notice. 

Costs of preparing for trial. This cause was noticed for trial on the 31st May, 
for the Delaware circuit, to be holden on the 10th June. On the 2d June, the no- 
tice of trial was countermanded. Before receipt of the countermand the defendant 
had procured subpoenas for his witnesses, and had gone into adjoining counties to 
serve the same. The cause not being tried, a motion was now made by the defend- 
ant for judgment as in case of nonsuit, for not proceeding to trial. The principal 
question presented, was, whether the plaintiff was liable to pay the defendant's costs 
of preparing for trial. 

HoBBiE, for defendant. Sherwood, for plaintiff. 

Bij the Courtj Sutherland, J. Were the court now called upon for the first 
time to give a construction to the statute regulating costs in these cases, they might 
feel themselves compelled to say, that where a notice of trial is duly countermanded 
six days before the intended trial, the party noticing is not obliged to pay costs to 
his adversary, although such construction would be harsh, and in many cases operate 
oppressively ; as it is well known, that frequently parties are obliged to bestow much 
time and incur heavy expense, from the moment they receive notice until the circuit 
commences, in preparing for the trial. The court, however, are relieved from putting 
this strict construction upon the statute, by adopting the practical construction which 
has been given to it ; which is, that if the party after receiving notice of trial and 
before countermand, has incurred expense in consequence of the notice, in preparing 
for trial, the party noticing shall pay such expense. This, the court understand, is 
the general practice, and they sanction it as more accordant with the principL«s of 
equity, than would be a rule seemingly required by a strict and literal con- 
struction of the statute. The motion for judgment as in case of nonsuit is j A^ 
therefore granted, unless the plaintiff pay tlie defendant's costs of preparing 
for trial. 
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Ex parte Desdoity. 

Ex parte John B. Desdoity and others. 

The seat of directors of an insurance company elected by a vote upon the stock of the company will be 
vac«ated ; and tlie directors having a majority of votes upon the outstanding stock will be declared 
duly elected) on motion, where the facts are sufficiently ascertained by affidavit. 

Application to set aside the election of thirteen persons chosen directors of the 
Protection Fire Insurance Company, in the city of New- York, on the 16th June 
last, and to declare thirteen others duly elected directors of the company. The 
stock of the company consists of 8,000 shares, of which only 1788 are outstanding, 
the residue being owned by the company. At the election, one of the officers of the 
company voted upon 751 shares of the stock belonging to the company y for the per- 
sons whose election is sought to be vacated, which gave them a mnjority of the votes; 
otherwise, thirteen other persons, the relators in this case, would have been elected, 
they having the greatest number of votes, exclusive of the votes upon the company's 
stock. The number of directors is seventeen; four of those elected received all the 
votes given. 

Stores, for the application. This case is not distinguishable from that of the 
Tradesmen's Insurance Company, (5 Cowen, 426,) in which the court set aside an 
election of directors effected by the same means. The relators here, however, ask, 
that in addition to vacating the election of the persons illegally chosen, the court 
will declare the others duly elected, and not order a new election. They have the 
power so to do ; and the facts being uncontro verted, the court are as well enabled 
to give judgment as if they had been found by verdict, after a proceeding in the 
nature of a quo warranto. A majority of the stockholders should be pernutted to 
control the affairs of the company by directors of their choice, without the delay of 
another election. Besides, four directors are duly elected, whose seats cannot be 
vacated. 

J. A. Collier, contra, questioned whether the evidence before the court 
[99] was sufl5ciently conclusive, to enable them to determine upon the legality or 
illegality of the votes complained of. If, however, the court should be of 
opinion that the votes given were illegal, he insisted they would not declare the 
relators elected ; but would order a new election. He did not deny but that from 
the phraseology of the act, it would seem that the court had the power thus summa- 
rily to dispose of the question ; but he doubted whether such was the intention of 
the legislature. The court never had gone thus far ; they had, heretofore, in simi- 
lar cases, only ordered .new elections, and he trusted they would do no more in this 
case. An election might be held within a short time ; and the stockholders might 
then designate the persons to whom they chose to entrust the management of their 
corporate concerns. 

By the Courts Savage, Ch. J. The court ^re satisfied, that thirteen of the per- 
sons returned as duly elected, were elected by an illegal vote ; and that the rela- 
tors in this case had a great majority of the votes upon the outstanding stock of the 
company, and consequently were duly elected directors. The court cannot perceive 
the use of a new election ; they, therefore, vacate and set aside the election of the 
thirteen persons, whose election depended on the vote upon the 751 shares of com- 
pany stock, and declare the others duly elected directors of the company. 
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La Farge v. Eames. 

La Faroe vs. Eames & Warner. 

In an action of trespass d» bonis commenced in this court, where the plaintiff recovers less than fifty 
dollars, he is not entitled to costs, although issue is joined on a plea of liberum tenementum, if the. 
title did not come in question on the trial. 

Motion for leave to plaintiff to enter up judgment for costs on a verdict of $15. 
The action was commenced in this court in trespass, for breaking and entering plain- 
tiff's close, and taking and carrying away boards, &c., and the gearing of a mill. 
The defendants plead the general issue, and libenim tenementum^ and gave notice 
of justification under legal process. The plaintiff took issue upon the second plea, 
and the cause went to trial. The jury found a verdict for the plaintiff generally on 
both issues, and assessed the damages at $15, to be increased to $115, if, in 
the opinion of the supreme court, on certain facts, the plaintiff was entitled [100] 
to recover more than $15, A case was made, and the court at the last term 
decided that the plaintiff was entitled to recover no more than $15. The judge at 
the circuit certified, that " no evidence was offered by the defendants to sustain the 
plea of liberum tenementum ; but in the course of the trial, when a question was 
asked a witness by the plaintiff's counsel, in relation to the issue upon that plea, he 
understood the counsel for the defendants as stating that they made no question on 
that point, but admitted the title in the locus in quo to be in the plaintiff." 

Gr. C. Bronson, for plaintiff. The plaintiff is entitled to costs, the title to land 
having come in question on the trial of the cause. (1 R. L. 344, .<?. 4.) {a) The 
defendants had interposed the plea of libenim tenementum.. and compelled the plain- 
tiff to come prepared to shew title. It was an issue to be tried, and the jury pass- 
ed upon it ; and whether the title of the plaintiff was established by proof, or by the 
admission of the defendants, cannot alter the rights of the plaintiff. In Hubbell v. 
Rochester^ (8 Cowen, 115,) where the recovery was only $3.50, the plaintiff was 
allowed costs, although there was no other proof of the title than the admission of 
the defendant on the trial. If there had been only a notice of liberum tenementum^ 
the right of the plaintiff to costs might have depended upon the fact, whether the 
title had come in question on the trial ; but when the title is put in issue by the 
pleadings, it would seem that the case is within the statute. (2 Caines, 220.) 

C. P. Kirkland, for defendants. This was virtually an action of trespass de 
bonis asportatis; and, although the plea of liberum tenementum was put in, it was 
abandoned on the trial, and the title of the plaintiff was admitted, as appears by the 
judge's certificate. The damages were given for the taking of the lumber, and not 
for a trespass on lands. Whether the plaintiff is entitled to costs, depends not on the 
state of the pleadings, but upon the fact whether the title to lands came in question 
on the trial. In the case cited from Caines, the court say it does not neces- 
sarily follow that the title will come in question because a plea of libcrvm [101] 
tenementum is interposed, because the plaintiff may admit the fact, and by 
such admission render an inquiry into the title unnecessary. In this case, it was 
rendered unnecessary by the abandonment of the plea. The case in Cowen is clear- 
ly distinguishable from the present. That was an action of trespass for cutting tim- 
ber upon uncultivated lands; and, to establish a constructive possession in the plain 
tiff, it was necessary for him to shew title : and although the title there was admit- 
ted, it was directly in question ; for, without proof or admission of title, the plaintiff 
could not have recovered. 

By the Cmtrty Savage, Ch. J. The right of the plaintiff to costs depends upon 
the fact whether the title came in question on the trial, and not on the state of the 
pleadings. The motion must be denied. The defendants, and not the plaintiff, are 
entitled to costs. 

Ca) Code of ProcedarCj ^ 304. 
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Baker r. Hunt. 

Barheydt, impleaded, &c. ads, Adams. * . 

A judgment of more than five years' standing cannot be vacated by the plaintiff. After judgment, 
notice served in the clerk's office is irregular. A party in interest, though not a party to the record, 
may question the regularity of the proceedings in a suit. 

Motion to set aside a rule vacating a judgment and all subsequent proceedings 
The defendant is sued on a bond given by his ancestor, to which he pleads a former 
recovery for the same cause in October term, 1816: the plaintiff replies a vacatur 
of that judgment ; to set aside which this motion is made. 

It appears from the papers produced on this motion, that in October term, 1816, 
the plaintiff entered a judgment by default against the defendant and three others, 
sued as the devisees of J. J. Barheydt. That the defendant had not been arrested 
in that action, although judgment was entered against him. At the February term, 
in 1827, an order was granted by this court, on a motion taken by default vacating 
that judgment ; personal notice not having been given to the defendants, but having 
been affixed in the clerk's office. The present suit was then commenced against the 
defendant in which the above pleadings were had. The record of vacatur was not 

filed until the 12th May, 1828. 
[102] J. V. Henry, for defendant. A. C. Paige, for plaintiff. 

By the Courts Savage, Ch. J. The proceedings in relation to the vaca- 
tur of the judgment of 1816, were wholly irregular. The defendants in the original 
suit were entitled to personal notice of the application to vacate the judgment. Ser- 
vice of notice in the clerk's office, of proceedings after judgment, cannot be consid- 
ered as due notice to a party. The defendant now before the court was also entitled 
to notice ; for, although he could not be directly affected by the enforcement of that 
judgment, inasmuch as he had not been arrested, and therefore might be said not to 
be a party to the record, still he is a party in interest, and is entitled to be heard. 
Besides, the plaintiff having waited more than five years to apply for a vacatur of 
his judgment, was not entitled to make that motion. The rights and responsibilities 
of the defendants had become irreversibly fixed, as a writ of error could not be 
brought. The defendant now before the court has, therefore, an interest in main 
taining that judgment. The motion is granted, with costs. 



Green vs. Green. 

Directions in the taxation of costs. 



Taxation of costs. The court decided that where a cause* is countermanded six 
days before the day for which it is noticed, (where eight days' notice of trial is given,) 
the defendant is not entitled to charge attorney's and counsel's fees prepared for trial. 
That a party is not entitled to charge for entering a bill of exceptions on the record; 
and that attorney's and counsel's fees, attending at term to hear the decision of the 
court, on pronouncing judgment on a case made, are not proper charges. 



[103] Baker vs, HtjnT: 

The clerk is not authorized to receiye money paid into courts Trithout rule. 

Motion that clerk pay ore? to plaintiff mooiej received bj him of th« defendanlk 
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Prindle v, Harrifl. 
The defendant in this cause, without obtaining a rule for that purpose, paid to the 
clerk of this court, at Utica, $1,481, in satisfaction of the plaintiff *s demand. The 
clerk received the defendant's check for the amount, but declined giving a receipt 
for the same, until farther advised. In the course of a day or two, he returned the 
draft to the defendant, informing him that he was not authorized to receive the 
money, without a rule of court for that purpose. And a motion was now made by 
the attorney for the plaintiff, that the clerk pay the money to him. 

Lock WOOD, for plaintiff. 8. Beardsley, contra. 

By the Court, Savage, Ch. J. The motion is denied, with costs. The clerk 
had no right \o receive the money, without a rule of court, and acted correctly in 
rtturnmg it to the defendant. (See 2 T. 22. 62; 1 Sell. Prac, 18, 277, 8, 9; 1 
Tidd, 566. 



Stiles, Clark, tenant, ads, Jackson, ex dem. Wood. 

Where the le^or of the plaintiff, in ejectment, claims no more than the interest of the tenant^ the land- 
lord is not entitled to he admitted to defend. 

Motion by landlord to be let in to defend in an action of ejectment. A default 
was entered, during the last vacation, against the tenant, and the landlord applies to 
be let in to defend upon the usual affidavit of title ; which is resisted on the part of 
the lessor of the plaintiff, on the ground that he claims to recover no more than the 
mterest of the tenant in the premises, subject to the rights of the landlord. 
G. C. Bronson, for landlord. J. A. Collier, for plaintiff. [104] 

By the Court, Savage, Ch. J. The lessor claims nothing inconsistent 
with the rights of the landlord ; the landlord has therefore no interest to defend. 
The motion is denied, with costs. 



Prindle r^. Harris, &c. 

Directions in the taxation of costs^ on a plaint in replevin. 

Taxation of costs. For the service of a plaint in replevin, issued from the com- 
mon pleas, there was taxed to the sheriff the following fees : Service of plaint and 
deliverance of property, $2.50; mileage to serve summons, 9 miles, j^q o^i two 
defendants residing at the same place, $1.08; mileage to deliver property, ^^q\ 
service of summons on two defendants, ^^^ ; drawing bond, 37^ cents, the same 
being prepared by the plaintiff's attorney. The correctness of those charges was 
submitted to the court. 

By the Court, Savage, Ch. J. The sheriff is entitled only to 37 J cents for 
serving the summons, and nothing for the service of the plaint, as distinct from the 
summons. He is entitled to his actual mileage for service of summons and delivery 
of the property, but he cannot charge double mileage for these services, nor for two 
defendants, when both reside at the same place. The bond is a proper charge. 



\ 
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Curtiss ads, Seymour. 

Oleaveland vs. Hunter and others. 

In a reference, after a cause has been submitted, and the referees have retired, they may open the cause^ 
aud adjourn to receive further testimony. 

Motion that referees report. This cause was brought to a hearing before the 
referees, during the present term. After the parties had produced their testimony, 
and the cause was summed up by counsel, the referees retired. Subsequently they 
called the parties before them, and informed them that a question, important to the 
correct decision of the cause, was left in doubt, and that they were desirous 
[105J to hear further testimony; and proposed to adjourn to a future day, so as to 
give the party an opportunity to introduce such testimony. The plaintiff's 
counsel objected ; notwithstanding which, the referees adjourned to a day in the 
ensuing month, and gave notice to the plaintiff 's attorney that they would then pro- 
ceed and hear further proof. A motion was now made by the plaintiff, that the 
referees report without hearing further proof, or shew cause, &c. 

J. A. Collier, for the plaintiff. G. C. Bronson, for the defendant. 

Bt/ the Court, Sutherland, J. It is a matter of sound discretion with the 
referees, to open a cause after it has been submitted to them, for the purpose of hear- 
ing further testimony ; and it is to be presumed that they will discreetly exercise 
such discretion. Here an important question was left in doubt, in their minds, 
which they believed could be dispelled by further proof; they therefore did right in 
adjourning the cause, to give the party an opportunity of producing further testimo- 
ny. The motion is denied, (a) 

(a) Gases of the exercise of discretionary powers by referees. Johnson v. Gay, 6 Cowon, 54. Sickles 
r. Fort, 12 Wend. 199. Butler w. Bates, 5 Hill, 375. S locum ». Watkins, 1 Denio, 631. Ex part© 
Butter, 3 Hill, 464. Green v. Brown, 3 Barb. S. C. R. 119. Graves ». Blanchard, 4 How. Pr. R. 300. 



Curtiss ads, Seymour. 



Bail to the sheriff are entitled to relief on the usual terms, although the sheriff, after a rule for attach- 
ment, for not bringing in the body, pays the plaintiff's demand. 

Motion to stay proceedings on bail-bond suit. The defendant became bail to 
the sheriff, on the arrest of one Jones on a capias, returnable at the last May term. 
Special bail not being put in, the sheriff was ruled to bring in the body, or shew 
cause, on the first day of the present term, why an attachment should not issue 
against him. Not shewing cause, the rule for an attachment was granted ; upon 
being notified of which, he gave his note to the plaintiff in the original action, for 
the amount of his demands, and commenced this suit against the defendant, on the 
bail-bond. The defendant now applies to be relieved, on the usual terms of putting 
in special bail in the original action, and paying the costs of the bail-bond 
[106] suit;(a) which is resisted by the sheriff, on the ground that he had become 
legally fixed with the debt ; that, after a rule for attachment, he was not 
bound to wait further proceedings against him, but had the right to pay the debt, 
and seek his indemnity from the bail. Collusion between the sheriff and the plain 
tiff in the original actioii was denied. 

J. A. Collier, for defendant. Gt. C. Bronson, for plaintiff. 

(a) See Code of Procedure, § 191. 
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By the Court, Sutherland, J. This case presents a question of considerable 
importance in the administration of justice. The sheriff, on learning that an attach- 
ment was ordered against him, satisfies the claims of the plaintiif, and calls on the 
bail to indemnify him. Had he been absolutely fixed with the payment of the debt, 
this court would not have interfered ; but he was not so charged. On being brought 
in on the attachment, he would have been entitled to relief himself, and shall he be 
permitted, by thus voluntarily assuming a debt, to charge the bail ? It would be 
monstrous, could the sheriff thus prevent bail from relieving themselves from the 
responsibility of paying the debt. There has been no delay ; the capias in the origi- 
nal action was returned at the last term ; the defendant was arrested in the suit on 
the bail-bond, duping the present term, and he applies at the earliest day. Had the 
plaintiff taken an assignment of the bail-bond, and sued upon it, instead of the sheriff 
Buing on it in his own name, it would have been a matter of course to have relieved 
the bail ; and why should the voluntary payment by the sheriff impose responsibili- 
ties upon the bail which otherwise would not have existed ? Notwithstanding that 
collusion is denied, the court cannot refrain from remarking, that this transaction \a 
suspicious on its face, it not being usual for sheriffs to pay debts in such cases. The 
practice is unjustifiable. The motion of the defendant is granted. (See Coleman^s 
Cases, 63; Durdap's Ft. 196; 2 Sawnd. 61, w./.; 4 T. JS. 352. 



Cromelines ads. Beldens. [107J 

Where there is an order to hold to bail in a large amount, the bail will be permitted to justify in a 
reasonable sum beyond the amount specified in the order. Where the debt sworn to wa€ $:^0,(J00, and 
the order to hold to bail $45,000<, a justification, in the aggregate amounting to the latter sum, by two 
or more persons, was allowed as sufficient, (a) 

Motion to mitigate bail on an appeal from an order of the recorder of New- York. 
The defendants were arrested on a capias containing an ac-etiam clause demanding 
$60,000. They applied for an order for the plaintiff to shew cause of action, which 
he did to the amount of $30,000. The recorder of New-York then directed bail to 
be given in the sum of $45,000, each of the bail to justify in that amount, making 
in the aggregate the sum of $90,000. The defendant offered bail in 835,000, which 
was refused. An application is now made to the court to mitigate the bail ordered 
by the recorder. 

Collier, for the defendants. The bail demanded is excessive. According to 
the practice of the king's bench, bail can be required only to double the amount 
sworn to ; here, by the order of the recorder, it would be to treble the amount. In 
ordinary cases, where the debt is not large, to ask bail in double the amount, is no 
hardship ; but when a debt of $100,000 is doubled, and bail required in that amount, 
it becomes oppressive. The object of bail is to give the plaintiff security that the 
defendant will be forthcoming, or that the debt, interest and costs will be paid. 
This object will be as effectually attained by requiring the defendant to give bail in 
$35,000, (being $5,000 more than the debt,) as to require a larger sum. 

Ulshoeffer, for plaintiff. The principle is, that bail shall be given in double 
the amount ordered ; (1 Tidd^s Pr, 226 ; 1 Thcrdap^s Pr, 174 ;) and the plaintiff 
having the right to demand two bail, may require that each of the bail shall justify 
m the amount ordered, or otherwise, though nominally having two, he may in fact 

{a) Bj » modem rale of the king's bench, in England, where the snra sworn to exceeds £1,000, It if 
required only that the bail should fustify for £1,000 more; R, M. b^, G. 3; as if the snin sworn to bt 
£1,500, each of the bidl must justly for £2,500. 1 Archb. Pr. 109. [Old note.] 

Vol. I.— 9. 
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[108] have but one bail. In ordinary cases, the practice is to insert double the 
amount of the plaintiff's demand in the capias, for which the defendant is 
required to give bail ; and the question here is, whether the defendant shall give bail 
in double the amount specified in the recorder's order. Such is the uniform prac- 
tice in all the courts of record in the city of New- York. 

By the Court, Sutherland, J. The general rule undoubtedly is, that bail 
must justify in double the amount contained in the writ, or in the order to hold to 
bail, if an order has been obtained ; and the plaintiff may demand two bail. Accord- 
ing to this rule, each of the bail in this case would be required to justify in the sum 
of $90,000. Where the debt is large, this rule may operate, as has been suggest- 
ed, oppressively, and it is the duty of the court to see that in the enforcement of 
their rules, oppression be avoided. The object of bail is the security of the plain- 
tiff; and when that is attained, his claims are satisfied. The debt demanded is 
830,000 ; the defendant offers bail in $35,000 ; and though the court admit the 
general rule to be, that bail must be given in double the sum demanded or ordered ; 
yet, in cases where the debt is enormously large, they will exercise the discretion 
that belongs to them, and direct bail to be given in such sum as they deem reasona- 
ble, under the circumstances of the case. The court therefore order, in this case, 
that the bail justify by two or any greater number of persons, in the amount of 
645,000 in the aggregate, and no more ; and that the order of the recorder be modi- 
fied accordingly. 



Anonymous. 

A client has no right to control his attorney in the due and orderly conduct of a suit. An attorney maj 
waive a default in certain cases, contrary to the instructions of his client. 

On a motion to set aside a default for not pleading where a sufficient excuse was 
offered entitling the party to be let in on payment of costs, and where the 
[109] attorney who had obtained the default declined opening it, on the ground 
that his client had instructed him not to waive the default, the court observ- 
ed that such instructions were no excuse to an attorney. The client has no right 
to control him in the due and orderly conduct of the suit ; that if the case was of 
such a nature as that there could be no doubt in the mind of the attorney, that 
according to the settled rules of practice, the default would be opened by the court 
on the usual terms, it was his duty, when applied to for that purpose, to open the 
default, any directions of his client to the contrary notwithstanding, and not compel 
the party to apply to the court for relief. 



Marshall vs, Davis. 



RepUvin will not lie for an illegal detention of property, where the party comes to the possession by 
aelivery from a person having the special property. It will lie in all cases where trespass de bonis 
asportatis can be maintained. The taking of property from a bailee who has no authority to dispose 
of it, is unlawful as against the general owner, though the person receiving the property is ignorant 
of the rights of the owner, and innocent of any fraudulent intent. Trespass, however, cannot be 
maintained in such cue, because the general property in the goods is changed by the delivery, an^ 
there is nc such a taking as will subject the party to an action of trespass. The remedy is by aAioD 
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of detlnne or troyer ; and if trespass will not lie, replevin cannot be maintained, (a) The wife of a 
vendor of a chattel is a competent witness in an action by a third person against the vendee, where 
the interest of the vendor is neutralized. 

Error from the Sullivan common pleas. Davis brought an action of replevin 
against Marshall for the taking and detaining of a horse. The defendant plead 7ion 
cepit and property in himself. The cause was tried at the Sullivan common pleas 
in June, 1827. The plaintiff proved, that shortly after April, 1826, he purchased 
a pair of horses of one Gumaer, and delivered the horse in question in this cause, 
together with the other horse, to one Peter Yermilyea, to use for their keeping, 
reserving to himself the right to take them away whenever he thought proper ; that 
Vermilyea exchanged the horse in question with the defendant. It was admitted, 
that the use of the horse from the time of the exchange to the time he was 
delivered on the plaint in replevin, was worth five dollars. After the replevy, [110] 
the defendant became re-possessed of the horse he had given Vermilyea in 
exchange for the one replevied. Previous to the commencement of the suit, the 
plaintiff demanded the horse of the defendant, who refused to deliver him up. On 
this testimony, the defendant moved the court that the plaintiff be nonsuited, which 
motion was denied, and the defendant excepted. The defendant then offered to prove 
by the wife of Peter Vermilyea, that the horses were purchased by Vermilyea of 
Gumaer ; that the plaintiff was security to Gumaer for the purchase money, and had 
given permission and authority to her husband to sell or exchange the horses. The 
plaintiff objected to her competency as a witness, on account of the interest of her 
husband : the objection was sustained, and the defendant again excepted. The jury 
found a verdict for the plaintiff. A writ of error was brought to this court, and the 
cause was submitted at the last term on written arguments. 

A. C. NiVEN, for plaintiff in error. The defendant having come into possession 
of the horse by contract, there was no tortious or unlawful taking ; consequently 
replevin was not the proper action. (Morgan's Vade Mecum, 70, 72. Seluyyn's 
Nisi PriuSy 1110. Gilb. Repiev. 58. Comynh Digest^ Replevin.{a) 1 Chitty's 
PL 118. 1 Esp. N. P. 216. 7 Johns. R. 141. 20 Johns. R. 467.) The wit- 
ness offered was competent. The husband's interest in the question was neutral- 
ized. The husband might have been sworn as a witness ; of course there could be 
no objection to the wife. 

L. Jenkins, for defendant. Vermilyea had no interest in the horse, except the 
privilege of using him whilst the plaintiff thought proper to leave him in his care. 
He was a tenant at will, in the strictest sense ; his interest was in an entire subser- 
vience to that of the plaintiff. The plaintiff had a right to reduce the property to 
immediate possession at any moment ; he was, therefore, constructively in possession, 
and might maintain either trespass or replevin against any person who took the horse. 
(20 Johns. R. 465.) The fact of the defendant obtaining possession by deliv- 
ery, cannot affect the rights of the plaintiff. Taking the horse, with a know- [111] 
ledge of the circumstances which the jury might infer in this case, was an 
unlawful taking. The action was maintainable for the unlawful detention. (15 
Mass. R. 359. 16 Mass. R. 147. 1 Chitty's PI. 48. 2 Saund. 41, b, 7 T. 
R. 12.) The court correctly excluded the witness offered. The record of recovery 
in this case, would be conclusive evidence against the husband of the witness in an 
action by the defendant, on the implied warranty of title. (1 Johns. R. 517. 6 
Johns. R. 5, and 523. 2 Johns. R. 394. 1 Johns. C. 163. 2 Johns. C. 314.) 

By the Court, Savage, Ch. J. The questions in this case are, 1. Whether, 
on the plaintiff's own shewing, the action of replevin can be maintained ? andj 2. 
Whether Mrs. Vermilyea was a competent witness ? 



(a) This distinction was abrogated by tbe Revised Statutes, and the action extended to the wrongfa] 
detaining as well as talcing of personal property. R. S. Part 3. Chap. 8. Title 12.. See Code, Part 2. 
Title 7* Chap. 2. *' Claim and delivery of personal property.'' 
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1. The old authorities, (says Van Ness, justice, in Panghurn v. Partridge^ 7 
Johns. R. 143,) are, that replevin lies for goods taken tortiously, or by a trespasser, 
and that the party injured may have replevin or trespass at his election. To main- 
tain this position, the year books and several ancient and modern authorities are 
cited. In Thom'pson v. Button^ (14 Johns. R. 87,) chief justice Thompson says, 
" The utmost extent to wliieh the case of Panghurn v. Partridge can be carried is, 
to permit replevin to lie where an action of trespass might be brought." Gardner 
V. Campbell^ (15 Johns. R. 402,) was an action of replevin, in which the defendant 
justified under an execution, and to which the plaintiff pleaded pleas of payment and 
satisfaction. To these pleas there was a demurrer and joinder. Spencer, justice, in 
delivering the opinion of the court, says, " The tirst objection to the pleas is, that 
they admit the original caption to be lawful, and where that is the case, replevin 
does not lie." In concluding his opinion, he again remarks: ** The goods were law- 
fully taken by the defendant, and replerin is not the appropriate remedy." In 
Mills V. Martin, (19 Johns. R. 31, 2,) Piatt,* justice, and Spencer, chief justice, 
repeat the doctrine, that where the taking was tortious, and for which trespass would 
lie, there replevin would also lie." In Clark v. Simmer, (20 Johns. R. 
[112] 467,) Mr. Justice Piatt reiterates the same doctrine, and applies it to the 
case of taking not only from the actual but c&jistructive possession of the 
plaintiff; and contends that the true rule is, that replevin will lie where trespass will 
This is undoubtedly the correct rule, that replevin will lie in all cases where tres- 
pass de bonis asportatis can be maintained. And in trespass, it is well settled, 
that the plaintitF must have either actual possession, or property and constructive 
possession ; by which is meant, the right to redeem the article to his possession at 
pleasure. According to the testimony in this case, the plaintiff was the general 
owner of the horse in question, and had the constructive possession : he had a right 
to take actual possession at any moment when it was his pleasure to do so. 

The next enquiry is, whether the taking by the defendant was unlawful, or, in 
the language of the law, tortious. Vermilyea was not the servant of the plaintiff. 
He was bailee ; he kept the horses for the plaintiff, and had the use of them to pay 
for their keeping. He had no authority to sell, or exchange the horses. He, how- 
ever, had the actual possession ; and, for aught appearing in the case, the defendant 
believed him to be the owner. The defendant took the horse, by delivery of Ver- 
milyea, professing to be the owner, and to have the right of disposing of him. The 
taking was, in fact, without authority, as Vermilyea had no authority to dispose of 
the horse, and was therefore unlawful. That the defendant was ignorant of the 
plaintiff's rights, and therefore innocent of any fraudulent intent, does not alter the 
rights or liabilities of the parties in relation to each other. Mr. Tidd, in his divi- 
sion of actions, says, replevin lies to recover damages for an immediate wrong, with- 
out force, in taking away and detaining cattle or goods ; and answers to the action 
of trespass de bonis asportatis. Trespass vi et armis lies to recover damages for 
immediate wrongs, accompanied with force. (1 Tidd^s Pr. 7.) In the case of 
Mearey v. Head, (1 Mason^ 322,) Mr. Justice Story says, "At common law a writ 
of replevin never lies unless there has been a tortious taking, either originally or by 
construction of law, by some act, which makes the party a trespasser ab 
[113] initio. In case of the bailment, or rightfal possession of the property, reple- 
vin is certainly not the proper remedy at common law ; but detinue or trover 
lies in such case, where there is an unjustifiable detention or conversion." He fur- 
ther adds, " Non cepit puts in issue the fact of an actual taking ; and unless there 
be a wronsrful taking from the posse*«sion of another, it is not a taking within the 
issue." These remarks were made in an action of replevin. The plaintiff was the 
owner of the goods in question, and had consigned them to one Grreen for sale. 
Green deposited them in the store of the defendant for safe keeping. Green failed, 
and a creditor of his sued the defendant as trustee of Green. The defendant refused 
to deliver them to the plaintiff on demand, and on suit being brought, pleaded prop- 
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ertj in Green. The learned judge further remarks, that under the circumstances 
of that case, if the issue had been ?ion cepit, it must have been found for the defend- 
ant, for he never took the goods, in any legal sense, from the possession of another. 
He received them on storage, and the delivery to him was a lawful delivery upon a 
bailment for safe keeping. Non cepit puts in issue the fact of an actual taking ; and 
unless there be a wrongful taking from the possession of another, it is not a taking 
within the issue. A wrongful detainer, after a lawful taking, is not equivalent to a 
wrongful original taking. 

The doctrine of the supreme court of Massachusetts is more liberal in favor of the 
action. Parsons, chief justice, says, in Bailey v. Stubbs, (5 Mass. R. 284,) as a 
general principle, the owner of a chattel may take it by replevin from any person 
whose possession is unlawful, unless it is in the custody of the law, or unless it has 
been taken by replevin from him, by the party in possession. In Badger v. Phin- 
ney, (15 Mass, R. 369,) it was held that replevin lies for goods unlawfully detained, 
though there was no tortious taking. In that case, the goods replevied were sold 
by the plaintiff to the defendant's intestate, an infant ; and on his refusal to pay, on 
the ground of infancy, the plaintiff demanded the goods. The defendant refusing 
to give them up, replevin was brought, and it was held that this action lies, 
where the goods are wrongfully detained, though the original taking was [114 J 
lawful. • This decision was made in March, 1819, and seems not to have been 
satisfactory to the bar; as in September, of the same year, the question was again 
raised, and argued at length in Baker v. Fales, (16 Mass, R, 147.) But the court 
adhered to their former decision, and Putnam, justice, in a very able and learned 
argument, supports the propriety of their former adjudication on the same point. 
Were the question new in this court, I should be strongly inclined to hold the doc* 
trine of the Massachusetts court correct, particularly under our statute to prevent 
abuses and delays in actions of replevin, (1 R, L, 91,) by which it is enacted, " that 
if beasts, or goods, or chattels of any person, at any time hereafter, be taken and 
wrongfully detained^ the sheriff, by writ of replevin, or upon complaint without 
writ, shall cause the same to be replevied," &c. But the question here seems to 
have been considered purely a common law question, and that as such, replevin is 
not the appropriate remedy, where the goods were legally taken but illegally with- 
held, as in the case of Gardner v. Campbell. The decisions in this court place 
replevin on the same ground with trespass. 

The title of the plaintiff was, no doubt, sufficient to maintain trespass, and it be- 
comes important to inquire, whether the taking by the defendant was such as to sub- 
ject him to this action. I have not found any adjudged case in point ; but in Bac. 
Ahr, Trespass, C, 2, it is laid down as law, if the goods of J. S. which were bailed 
to J. N. are taken from, or injured in the hands of J. N. by a stranger, J. S., in 
whom the general property still remains, may maintain an action of trespass. But 
if the bailee of goods have delivered them to a stranger, the bailor cannot maintain 
this action, because the general property in the goods is changed, by the delivery of 
a person who had a special property therein. So in Vin, Abr, Trespass y M. pi, 11, 
if I bail goods to a man who gives or sells them to a stranger, and the stranger 
takes them without delivery y I shall have trespass; for, by the gift or sale, the 
property is not changed, but by the -taking : but if the bailee delivers them 
to the stranger, I shall not have trespass. It seems, therefore, there was [115] 
technically no taking of the property to subject the defendant to the action 
of trespass, he having obtained possession by delivery, from a person having a s]>e- 
eial property therein ; of course, replevin is not the proper remedy, but detinue or 
trover. 

2. On the s*econd point I think the court erred also. Vermilyea's interest was 
neutralized. If the plaiiitiff recovered, the defendant had his remedy against Ver- 
milyea. If the plaintiff failed in this suit, then he had his action against Vermil- 
yea. So that, let the decision be either way, Yenuilyea was responsible for the 
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/alue of the horse. His wife was a competent witness, as he would have been if 
offered. 

Judgment reversed, venire de novo to Sullivan coiamon pleas. 



Brown, sheriff of Yates, vs. Genung. 



An action of debt for an escape against a sheriff, lies only where the escape is from imprisonment on mi 

execution issued from a court of record. 
A justice s court is not a court of record. For an escape from imprisonment on a justice's execution, the 

remedy is case, (a) Whether the omission to issue a venire in a civil case is not within the spirit and 

policy of the statute of jeofails, quere, (6) 

Error from the Yates common pleas. Genung brought an action of debt against 
Brown, sheriff of Yates, before a justice of the peace, for the escape of a debtor 
from the limits of the jail, who had been committed on a justice's execution, and re- 
covered judgment. The defendant appealed to the common pleas, where the plain- 
tiff again recovered judgment, upon which a writ of error was sued out to this court. 
The plaintiff in error assigned a variety of errors, two of which only are noticed by 
the court, viz. that there was no venire issued or filed in the common pleas ; and 
that an action of debt will not lie against a sheriff for the escape of a prisoner com- 
mitted on an execution on a justice's judgment. Diminution of record was alleged, 
a certiorari issued, and the fact returned that there was no venire on file. The 
cause was submitted on written arguments. 

J. A. Spencer, for plaintiff in error. Though the statute of jeofails might cure 

tk defective venire, a wrong direction, or the want of an award of venire, it will not 

cure the want of the process itself. (3 CaineSj 151.) This objection might 

[116] have been obviated by an application to the court below, who would have 

permitted the filing of a venire mf.nc pro tunc on payment of costs. (1 

Caines, 584.) But it is now too late. 

The action of debt against the sheriff, for the escape of a prisoner, is a statute 
remedy, and is limited to cases where the debtor is confined on execution issuing 
from a court of record. (1 R. L. 425.) The plaintiff in this case, therefore, is en- 
titled only to his common law remedies, which are assumpsit when the money is 
collected, and case when it is lost by the negligence of the sheriff. (15 Johns. R. 
255. 6 Johns. R. 270.) The statute prescribing the duty of sheriffs in reference 
to debtors committed on justices' executions, (Statutes, vol. 6, c. 288, parsed 12th 
April, 1824,)(c) gives no penalty for neglect of djity. 

The case in 9 Johns. R. 369, should not be considered as settling the law of this 
case. It was there holden, it is true, that a justice of the peace had jurisdiction of 
an action for an escape ; but the question presented here was not discussed by coun- 
sel or adjudged by the court. 

It is admitted, that it does not expressly appear that the person who escaped was 
committed on a justice's execution; it is, however, plainly inferrible. But if not ?o, 
the judgment is erroneous, because it does not affirmatively appear that the execu- 
tion issued from a court of record. ^ This objection is available on demurrer, in ar- 
rest, or on writ of error. 

T. J. Nevins, for defendant, relied upon the statute of jeofails, the decision of 
this court in Jennings v. Webster, (7 Cowen, 256,) and the general provisions of 
the act for the better and more speedy recovery of debts of the value of fifty dollars,. 
(Statutes, vol. 6, c. 288, sec. 38,) for the support of the judgment. 

(a^ ' Cowen'e Treatise, 378. 2 ib. 555. ib. Appendix^ 95. 
h) B. S. 424, Title 5. 
C) B. S. 249, § 131, 140 (143) 148 (1^1) 1^2 (154.) 
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By the Court, Sutherland, J. This was an action of debt against the sheriff 
of Yates county, for the escape of one Randall ffom the limits, when committed (as 
is alleged) upon a justice's execution. The plaintiff below recovered, and the sheriff 
appealed to the court of common pleas, where the plaintiff again recovered ; and from 
rfhat court it is now brought here by writ of error. 

Two errors are assigned : 1. That there was no venire issued or filed in [117] 
this cause : 2. That an action of debt will not lie airainsfr a sheriff for an es- 
cape of a prisoner committed upon a justice's execution. 

I. As to the venire, the fact that there was no venire filed in the cause, is estab 
lished by the return made by the court below to a certiorari issued in the cause. 
There is a regular award of a venire upon the record, and the question is, whether 
the omission to issue it, is ground for reversing the judgment. 

In Livingston v. Rogers, (1 Caines, 583,) it was held that the want of an award 
of venire upon the record, was ground for arresting the judgment. In The People 
V. McKay, (18 Johns, R, 212,) the prisoner had been convicted of murder without 
a venire having been returned and filed ; the paper purporting to be a venire not 
having been sealed. It was held to be error, and the judgment was arrested. It 
was conceded in that case, that since our statute for regulating trials of issues, and 
for returning able and sufficient jurors, {1 R. L. 328,) there seemed to be very little 
use in the venire. But still, as at common law, the sheriff could not summon a 
jury without a venire, and as upon a fair construction of our statute upon the sub- 
ject, (1 R. L, 328 and 339, sect. 16,) it did not appear to be the intention of the 
legislature to supersede the use of it, the court held, that in a criminal case like that 
before them, affecting life, they were not authorized to dispense with it, and acieord- 
ingly arrested the judgment. But if the venire is a mere matter of form, is not the 
omission to issue it in a civil case within the spirit and policy of the statute of jeo- 
fails, and cured by it ? 

II. Will an action of debt lie in such a case? It is contended that, at commoa 
law, the only remedy where there was an escape was by an action on the case, where 
the measure of damages is open to the investigation of the jury; whereas in an ac- 
tion of debt, the whole judgment is to be recovered or nothing. (Thomas v. Weed, 
14 Johns. R. 255. Van Slyck v. Hogeboom, 6 Johns. R. 270.) The action of 
debt against the sheriff for an escape, is given by the 19th section of the act 
concerning sheriffs, &c., (1 R. L. 425.) That section provides, " that every [118] 
person who shall be arrested by virtue of any writ of execution to be issued 

from any court of record against his or her body, &c., shall be safely kept in prison 
until such person shall satisfy such debt or damages ;. and if any sheriff shall permit 
any such person so arrested or committed, to go out of prison or be at large, he 
shall thereby become answerable to such plaintiff or party for the debt or damages, 
for which such person was arrested or committed, and the plaintiff or party may re- 
cover the same with costs, by action of debt against such sheriff." The phraseology 
of the section is very explicit ; it gives the action of debt, only where the escape is 
from imprisonment on an executimi issued from a court of record. This remedy is 
in the nature of a penalty against the sheriff for negligence, as the action of debt 
given by the 13th section of the $25 act, against a constable for not levying an exe- 
cution, (1 R. L. 395,) was held to be, in Thomas v. Weed, (14 Johns. R. 255,) 
and it was there held that the remedy was not to be extended beyond the letter of 
the statute. 

The act making it the duty of the sheriff to keep defendants committed upon jus- 
tices' executions, prescribes no penalty for a violation of such duty ; it therefore 
leaves the party injured to his common law remedy by an action on the case, where 
he will recover what he has actually lost, and no more. In Jansen, late sheriff, v. 
Stout enbergh and Teller, (9 Johns. Rep. 369,) it was held that an action of debt 
for an escape against a sheriff, was cognizable in a justice's court. It appears ftoxa 
the report of that case, that the escape was from a commitment upon a justice's eze- 
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cation ; but the point was not raised by the counsel or adverted to by the court. 
The action, therefore, cannot be considered as sanctioned by it. A justice's court 
la not a court of record. 

I am therefore of opinion, that on this ground the judgment below ought to be 
reversed. 



[119] E. Schermerhorn, surviving ex'x of Cornelius Schermerhorn, vs. 
Cornelius I. Schermerhorn, John I. Schermerhorn, John I, 
Van Alstyne, Isaac Jesup, and H. H. Hickcox. 

An entry in the account books of a mercantile firm, who, with others, are joint makers of a promissory 
note, that they are the principally and the others the sureties, is not admissible in evidence, in an 
action by the holder of the note. Such evidence is only received, when its operation is against the 
party making the entry, as between him and the party with whom he is litigating, (a) One of several 
makers of a promissory note, discharged as an insolvent debtor, his discharge, unimpeached, and him- 
self released from all liability by the joint makers of the note, has no interest in a suit commenced on 
such note ; yet being a party on the record, is incompetent as a witness, although the jury pass upon 
his liability, and find a verdict in his favor. In eases of torts, where no evidence has been produced 
against one of several defendants, a verdict may be taken in his favor, and he admitted as a witness 
for his co-defendants. So a party in a cause is allowed to prove the loss of a written instrument. 
Beyond these cases, the rule, both in England and here, is to exclude a party as a witness. And 
where, on a trial in an action of assumpsit, on a promissory note against several defendants, the jury 
were instructed to pass upon the liability of one of the defendants, and a verdict was rendered in his 
favor, and he thereupon admitted as a witness to testify for his co-defendants, which produced a ver- 
dict in their favor also, the verdict was set aside, and a new trial ordered. (6) 

This was an action of assumpsit on a promissory note, given by the defendants 
to the testator, for the sum of S360, bearing date 23d April, 1813, payable in one 
year. The defendants plead the general issue, and the statute of limitations ; and 
two of the defendants, Jesup and Hickcox, also gave notice of discharges obtained 
by them as insolvent debtors, under the two-third act. Issue was joined upon the 
second plea, and the cause was tried at the Albany circuit, in February, 1827, be- 
fore the Hon. William A. Duer, one of the circuit judges. 

The note produced at the trial had the signature of Jesup and of Hickcox, and 
the partnership name of "Schermerhorns and Van Alstyne" subscribed to it. A 
witness proved the hand writing of Jesup and Hickcox, and that the partnership 
name of Schermerhorns and Van Alstyne was in the hand writing of Van Alstyne, 
one of the defendants, who, at the date of the note, was a member of a mercantile 
firm, composed of himself, Cornelius I. Schermerhorn, and John I. Schermerhorn, 
who transacted their business under the above partnership name. An acknowledg- 
ment of the existence of the debt by J. I. Schermerhorn and Van Alstyne, on 269i 
July, 1820, and the commencement of this suit on 17th July, 1826, was shewn^ 

and the plaintiff rested. 
[1 20] On the part of the defendants, the discharges of Jesup and Hickcox, as 
insolvent debtors, granted in October, 1817, were produced and read ; when 
ihe defendants offered in evidence the books of entries of Jesup and Hickcox, (who, 
it was shewn, had commenced business together as merchants, shortly after the date 
of the note declared on,) for the purpose of shewing an entry in the same, relative 

(a) Admissibility of books of account in favor of parties for or by whom they are kept. Cowen and 
Hiirs Notes to Phiilips' Ev., note 201 to vol. I . Vosburgh v. Thayer, 12 Johns. 461 . Linnell r. Suth- 
erland, II Wend. 568. Coming v. Ashley, 4 Den. 354. Sickles t'. Mather, 20 "Wend. 72. Larue v. 
Rowland, 7 Barb. 107. 

(b) A party may be examined on behalf of his co-plaintiff or of a co-defendant, as to any matter in 
which he is not jointly interested or liable with such co-plaintiff or co-defendant, and as to which a sep- 
ftrate and not joint verdict or judgment can be rendered. Code of Prooedare* § 397. See Selkirk v« 
W^ters^ t Howard s Pr. B. 290. 
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to the note in question ; to the admission of which books in evidence, the plaintiff's 
counsel excepted. Thej were, however, admitted by the judge, on the grouud that 
entries made by the defendants in their books, simultaneously with the transaction, 
were proper evidence to go to the jury, to enable them to determine the purpose for 
which the note was given. From the books it appeared, that on the 1st May, 1814, 
Jesup and Hickcox credited the testator their note of 23d April, 1814, for $360, 
and charged him with interest paid on the same, in 1815 and 1816. 

A release to Jesup and Hickcox was then produced and proved, from the three 
other defendants, releasing them from all liabiliry, on account of the other defend- 
ants having become sureties for them, and from all claims that might arise out of the 
prosecution of this suit ; and his honor, the circuit judge, was applied to by the de- 
fendant's counsel, to direct the jury to acquit Jesup, one of the defendants, so that 
the other defendants might have the benefit of his testimony in this cause. The 
judge decided, though objected to by the plaintiff, that the jury might pass upon the 
case of Jesup, and accordingly directed them so to do, who found a verdict in favor 
of Jesup ; whereupon he was sworn as a witness, notwithstanding the objection of 
the plaintiff's counsel, and testified that the note in question was gi\'en for money 
lent to him and his partner, for their exclusive benefit. There was an attempt to 
impeach the discharge of Jesup ; but as the new trial in this case is granted on other 
grounds, it is deemed unnecessary to state the evidence on this point. The jury 
found a verdict for the defendants. A case was made, to move to set aside the ver- 
dict, and for a new trial. 

J. KooN, for plaintiff. The admission of the books of Jesup and Hick- [121] 
cox was improper. An entry by a defendant in his own books, without the 
privity of the plaintiff, is not admissible evidence against the plaintiff, although it 
may be against the interest of the defendant, as in this case ; Jesup and Hickcox 
charging themselves as the principal debtors, and acknowledging the other makers of 
the note to be sureties. Still, how can Jesup and Hickcox, by an entry in their 
books, defeat the plaintiff's claim against the other makers? and yet such was the 
effect of the admission of the books. (17 Johns. R. 182. 3 Johns. R. 226.) 

It is only in actions for torts, that one of several defendants is discharged, so that 
the other defendants may avail themselves of his testimony ; and it is done on the 
presumption that he was arbitrarily made a defendant, to prevent his testimony, 
(14 Johns. R. 122. Phil. Ev. 61. Buller's N. P. 285.) That presumption 
must arise from a defect in the proof on the part of the plaintiff, and the right to a 
discharge must not depend, as in this case, upon evidence adduced on the defence. 
That the rule does not extend to actions on contracts, has been expressly held in 
England, in a case precisely analogous. {Cvrrie v. Child and another, 3 Camp, 
283. See also 1 Phil. Ev. 62 ; 3 Esp. N. P. R. 25.) 

A. Vanderpoel, for defendants. By the introduction of the insolvent's dis- 
charge, and the release from his co-defendants, Jesup became a competent witness. 
He had no interest in the event of the suit. Every person is a competent witness, 
who is not interested in the event of the suit, rendered infamous by crime, or exclu- 
ded by infidelity. (6 Cowen, 153. 8 Cowen, 108.) He was entitled to a verdict 
in his favor ; and the plaintiff, on receiving notice of his discharge, might have en- 
tered a nolle prosequi as to him, and proceeded against the others. (3 Camp. 283. 
5 Jok7is. R. 160.) This case forms an exception to the general rule, that a party 
to the record cannot be a witness; for here, though nominally a party, Jesup had 
no interest in the event of the suit. Had a nolle prosequi been entered, there would 
have been no pretext for his exclusion. Having no interest, and being no 
longer a partv to the record, he, of course, would have been a competent wit- [122] 
ness. (16 East, 170. See also 1 Peters, 303; 3 Binneif, 306; 1 Pick- 
ering, 118; 1 GalUann, 631; 4 Dallas, 137; 6 C&wen, 153.) There is no rea- 
son in the rule that a defendant can be discharged only when the fact that he has no 
interest appears from the plaintiff's testimony. It is immaterial who shews the feet: 

Vol. L—IO 
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when the fact appears, the right attaches. It must be so, otherwise a plaintiff may 
exclude a wiiness at his pleasure. 

As to the admission of the books, they were properly received. The entries were 
against the interest of the parties, and made at a time when they were solvent, and 
could have had no motive for injuring the holder of the note. (12 Johns. R. 461. 
17 Johiis, R. 182.) But though inadmissible, if Jesup was a competent witness, 
the verdict will not be set aside for this cause. 

By the Courts Woodworth, J. The plaintiff is entitled to recover, unless it 
appears that the note was given for a partnership debt of Jesup and Hickcox, and 
that all the members of the firm of Schermerhorus and Van Alstyne did not consent 
to become bound. Van Alstyne affixed the signature. There is no evidence that 
John I. Schermerhorn, one of the partners, was consulted, or had any knowledge of 
the transaction. 

The law is well settled, that where one of two partners subscribes the copartner- 
ship name to a note, as sureties for a third person, without the authority or consent 
of the other partner, the latter is not bound ; and the burden of proving the author- 
ity or consent, lies on the creditor or holder of the note. (Foot v. Sabin, 19 Johns, 
R. 154.) Under this rule, the defendants ^offered to prove certain entries in the 
books of the firm of Hickcox and Jesup, to show that they had made a memoran- 
dum, whereby Cornelius Schermerhorn, the testator, was credited with the note in 
question. The evidence was admitted. The entry was as follows : " May 1, 1814, 
Cornelius Schermerhorn, Cr. by our note bearing date 23d April, 1814, for $360." 

There were several other entries of a similar character. 
[123] The first question is, was the evidence admissible ? I think it clearly was 

not ; on the ground that it was no more than the declaration of a party, which 
is never evidence to establish a fact in his favor. If it does not go to the point, that 
Schermerhorn and Van Alstyne were sureties, then it was immaterial and irrelevant, 
and ought not to have been admitted. This case is distinguishable from that of 
Rooseboom v. Bellington, (17 Johns. R. 182.) It was there held, that an indorse- 
ment on a bond or note, by the obligee or promisee, without the privity of the ob- 
ligor or promisor, is not admissible evidence of a payment, unless it be first shown 
that it was made at the time of its date, or when its operation would be against the 
interest of the party making it. The principle established is, that it must be against 
the interest of the party making the entry, as between him and the party with whom 
he is litigating. Here there was no such interest. Whether Hickcox and Jesup 
were principals or sureties, in no way affected the payee of the note : in either case, 
his remedy was perfect against them. As to Hickcox and Jesup, it was indeed 
against their interest to'*say that they were principals ; for it proved, that had they 
paid the whole, no claim would arise to call on the other makers for contribution. 
But with all this the testator had no concern. 

The next question is as to the admission of Jesup. He had been discharged un- 
der the insolvent act, and both himself and Hickcox released as to all claims of the 
co-defendants, present and prospective. His discharge not being impeached as 
fraudulent, I do not perceive that he had any interest in the question. The objec- 
tion rests on his being a party on the record. Was it competent to take a verdict 
in his favor, and admit him as a witness for his co-defendants ? In cases of torts 
this is admissible. Where no evidence has been produced against one defendant, he 
may be examined as a witness for a co-defendant ; but if there is the slightest evi- 
dence against him, it cannot be done. {Brown v. Howard^ 14 Johns. R. 122. 15 
Johns. R, 223.) So also the evidence of a party has been received, to prove the 

loss of a written instrument, on the ground that it is addressed solely to the 
[124] judge, who is to determine without the intervention of a jury. [Jackson v. 

Fryer^ 16 Johns. Rep. 193.) Beyond these cases, the rule, both in Eng- 
land and here, seems to have been to exclude a party as a witness. A different rule 
has prevailed in Pennsylvania. A plaintiff, who had assigned all his property, and 
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released the money which might be recovered in the action, was held competent to 
testify. (3 Binney, 306.) In that case, it was strongly urged by counsel, that 
very dangerous innovations in the law of evidence had been made in that state since 
the revolution. Chief Justice Tilghman admits, that no instance had been shown 
of the plaintiff's being received as a witness in an action at law in England. He 
observes, the reason for admitting such evidence is much stronger in Pennsylvania 
than in England ; and one reason given is, that there is no court of chancery in 
Pennsylvania. It is evident the case in Binney proceeded on the ground of former 
eases decided in that state, and on what they considered the reason of the law ; but 
it may be observed, that many rules which may appear artificial and resting on pre- 
cedent only, will, on close examination, appear to be deeply laid in a knowledge of 
mankind, and in a regard for the great interests of the community. The system of 
evidence adopted by the common law is calculated to aid in the attaining of truth, 
by making a judicious selection of the channels through which it shall be sought. 
In the cases alluded to, the principle of interest does not present itself. Motives of 
policy are called in for the purpose of resisting testimony in certain cases, and there- 
by prevent the consequences supposed to result from its admission. It cannot be 
doubted, that although a plaintiff may have assigned his interest, he comes to testify 
under a strong bias. He feels that the cause is his own, although he may have exe- 
cuted an assignment, and is secured as to the costs. The defendant is entitled to 
full and fair protection against testimony derived from the opposite party. Is not 
this security put in danger by allowing the plaintiff on record, under any cir- 
cumstances, to appear as a witness ? He may not strictly be interested, but [125] 
the policy of the law may have wisely excluded him. 

In 3 Es'p, jR. 25, and 3 Camp, 283, which were actions on contracts, defendants 
who had been discharged as bankrupts, were offered as witnesses, and in both cases 
were rejected; in the one case by Lord Kenyon, and in the other by Lord Ellenbo- 
rough. These were nisi prius cases ; but they appear to have been acquiesced in. 
There does not appear to be any case in the English books, treating of the doctrine 
of evidence to the contrary. If so important a principle was recognized by law, we 
might expect to find it asserted. 

In the case of Nordon et al v. Williamson^ (1 Taunt, 378,) the defendant called 
one of the plaintiffs as a witness ; he was sworn, and verdict for the defendant. A 
motion was made for a new trial, on the ground that the testimony was inadmissible. 
Mansfield, Ch. J., observed, that he did not remember a plaintiff to have been call- 
ed as a witness, and perhaps the same thing may rarely occur again ; that he knew 
no reason why, if the defendant is willing to admit the plaintiff, and he is willing to. 
give evidence against himself, he should not be suffered so to do. Chambre, justice, 
said, " The defendant may waive the objection to the plaintiff's testimony if he will." 

This very clearly shows, that the examination of a party (undoubtedly referring 
to cases on contract) was a thing unheard of. It will scarcely be contended that the 
question was here raised on the ground of interest. The plaintiff was admitted by 
conssont, and yet it was contended that his testimony was inadmissible. It cannot be 
believed that counsel would seriously urge, or the court sit gravely to decide, that an 
interested witness might be admitted if the parties consented. The argument must 
rather have been, that no rule of evidence permitted a party, in any case, to be a 
witness. The court thought that consent was sufficient to admit even a party. 

It seems to me that Jesup was not a competent witness. If he had been compe- 
tent, I incline to think the verdict ought not to be disturbed ; for although the 
charge of the judge was not, according to my view correct, in saying that the 
entry in Jesup and Hickcox's books was evidence to be taken into consider- [126] 
ation by the jury, yet the testimony of Jesup, had it been competent, was 
ample to sustain the verdict. 

New trial granted; costs to abide the event. 
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Daniel S. Griswold vs. Henry D. Sedgwick, Robert Sedgwick, Thomas 

Morris and John Eeid. 

A replication of de injuria, &o., is good only where the matter alleged in the plea is by way of excnaei 
and not where it is insisted upon as giving a right. The circuit court of the U. S. is a court of gene- 
ral jurisdiction: the only limitation is as to the parties who can litigate there: but when a cause is 
depending in that court it is to be presumed to be regularly there. 

If necessary, however, to shew jurisdiction; an averment that the parties are citizens of separate states^ 
obviates the objection, (a) 

This court will not examine the proceedings of the circuit court, to ascertain whether they were according 
to the course and practice of that court. Such inquiry should be made in that court only. 

A defendant cannot justify the arrest of a plaintiff in an 'action of false imprisonment by a wrong name, 
thou2:h he is the person intended to be arrested, unless it is shewn that he is known as well by one 
name as the other. The fact of a witness being a partner of the plaintiff's attorney, interested in the 
costs, and probably expecting higher fees as counsel in case of success, is not such an interest as will 
exclude him from testifying. A person of the name of Daniel S. Griswold arrested on process against 
Samuel S. Griswold, may support an action against all persons having a direct agency in causing the 
arrest; but the circumstance of an attorney's or solicitors name being subscribed to process without 
other proof of his agency, is not suflRcient to charge him in an action for false imprisonment. (5) 

Where a cause has been carried down to trial upon issues of fact, and contingent damages assessed on 
issues of law, and the replication of the plaintiff is subsequently adjudged to be bad, leave will not 
be given to amend ; nor in such a case will leave be given to amend a plea, also adjudged insufiQcient, 
where, from the facts ascertained on the trial, it is apparent that such permission would be useless. 

This was an action for false imprisonment. The defendants severed in their de- 
fences. The Messrs. Sedgwick plead the general issue, and jpficially, that before 
the said time when, &c., a suit was pending in the circuit court of the United States, 
for the southern district of New- York, in the second circuit, on the equity side of the 
court, wherein the plaintiff in this cause, being a citizen of the state of New- York, 
was complainant, and one Samuel Hill, being a citizen of the state of Massachusetts, 
was defendant, and siick proceedings were had in that suit, that at* a court holden 
on the equity side of the said court, before the Hon. W. P. Van Ness, one of the 
judges of that court at the city of New- York, on the 21st of January, 1824, the 
said ludge, by virtue of the power and authority of the court, did make an order un- 
der his hand, that the plaintiff pay to the clerk of that court the sum of $1,200 in 
ten days after notice. That due notice of the said order was served on the plain- 
tiff, and on the 9th of February, the money directed by the said order to be paid, 
not havino: been paid, more than ten days having elapsed, a rule was entered 
[127] in the rule book of the clerk of that court, that execution issue against the 
plaintiff for the cause aforesaid. That in pursuance of the last mentioned 
order, Robert Sedgwick^ being the solicitor of Hill, the defendant in that suit, caus- 
ed to be issued, and Henry D. Sedgwick, as the servant of Robert, and by his 
command, issued a writ out of the said court by virtue of the said order, directed to 
the marshal of the southern district of New- York, commanding him to take the body 
of the plaint if and him safely keep, until he should perform all and singular the 
matters and thinsrs required of him in and by the said order, or until the court should 
make order to the contrary ; which writ was delivered to the marshal, by virtue 
whereof he arrested the plaintiff, as he lawfully might, which is the same trespass, 
&c., concluding with a verification and prayer of judgment. 

To this T)lea the plaintiffs replied de injuria sua propria ; the defendants demur- 
red, assigning special causes, and the plaintiff joined in demurrer. 

The defendant, Morris, also plead the general issue and a special plea, setting 
forth the pendency of the suit between the plaintiff and Hill, and the two orders 



(a) Tn pleading the judgment of a court of general jurisdiction of another state, the facts upon which 
jnrisiiction is founded need not be averred ; if there is want of jurisdiction that fact should come from 
the other side. Wheeler v. Raymond, 8 Cowen, 311. See Code of Procedure, § 161. 

(h) Brown v. Growl, 5 Wend. 298. Peokham t>. Tomlinson, 6 Barb. 25.3. 

Although an execution regular on its face will protect the sheriff, the party and attorney are boniKl to 
know at their peril whether there wu a judgment to wamuit it. Beyo v. Van Vslkenbnrgh^ 6 Hill^ 24X 
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specified ^n the plea of the Messrs. Sedgwick ; that a writ was delivered to him as 
marshal of ihe southern district of New- York, reciting the second order, ^but stating 
it to have been made on the 21st day of February, 1824,) the neglect of the plain- 
tiff to comply with its requisitions, and commanding him to take the body of the said 
Samuel S. Griswold, and him safely keep until he should perform all and singular 
the matters and things required by the order ; that the order was in fact made on 
the 21st da^ of January , and not on the 21st day of February, as recited in the 
writ ; and tLat the recital was erroneous through the misprision of the clerk ; and 
that by a lik) misprision, the name Samuel was inserted in the writ instead of Daniel; 
and that the plaintiff was, in fact and in truth, the person whom he, the n)arshal, was 
commanded to take, in and by the writ, according to the true intent thereof ; that 
by virtue of that process, he arrested the plaintiff, as he lawfully might for the cause 
aforesaid, wjich is the same trespass, &c., concluding with a verification and 
prayer of ju.dgment. The defendant Reid, plead the same pleas as Morris, [128] 
except alleging that he was a deputy of the marshal, and as such deputy serv- 
ed the process on the plaintiff. 

To the special pleas of Morris and Reid, the pZaiw^i^ demurred, and assigned 
special causes. The defendants joined in demurrer. 

The cause was brought to trial on the issues of fact at the New- York circuit, in 
March, 1^0. The plaintiff was nonsuited. The noasuit was set aside by this 
court in the October term, 1826, on the ground that the process on which the plain- 
tiff had beet arrested, on the face of it, did not authorize the arrest. (See 6 Cowen, 
466.) 

The causo was again tried in March, 1827. The plaintiff gave in evidence the 
process on which he had been arrested, which recited the order for the payment of 
the money, as made on the 21st February, 1824, and directed the arrest of Samuel 
S. Griswold; it was signed, R, Sedgwick, solicitor, and had the return of ?io7i est 
irvoerUvs indoirsed upon it, signed by the marshal. It was proved that the Messrs. 
Sedgwick were partners in business, and that the defence of the suit of Griswold and 
Hill was conducted by them ; that the process was delivered by Henry S. to the 
marshal's officer, with special instructions relative to its service, and that after the 
arrest of the plaintiff, he refused to consent to his discharge ; that the plaintiff was 
discharged by the marshal on his discovering the misnomer in the writ ; that a day 
or two after the arrest, Robert S. remarked to one of the marshal's officers, that tf 
his brother Henry had not consented to plaintiff's discharge, the marshal would have 
been liable for an escape. H. W. Warner, esq. was a witness for the plaintiff, and 
previous to testifying in chief, was sworn on his voir dire. He stated on his exam- 
ination, that he was a partner of the attorney on record for the plaintiff. He was 
asked whether he would not expect higher counsel fees in case the plaintiff succeed- 
ed in the suit ; which question being objected to, was overruled by the circuit judge 
as going to his credibility and not his competency, and he was sworn in chief. The 
defendants excepted to this decision. On the part of the defendants, the or- 
der of the circuit court of the 21st Jaimary, 1824, for the payment by the [129] 
plaintiff in this suit of the sum of $1,200, notice of the same to the plaintiff, 
and an entry of a rule or order in that court on the 2d February, 1824, that execu- 
tion issue for the amount, were shewn. 

The cause was summed up, and the judge charged the jury that all objections to 
the regularity of the proceedings in the circuit court of the U. S. must be disregard- 
ed, and that the writ must be considered as regularly issued. That it however afford- 
ed no justification to such of the defendants as had a direct agency in the arrest, in- 
asmuch as a writ against Samuel S. Griswold would not authorize the arrest of 
Daniel S. Griswold. That the fact of the name of Robert S. being subscribed to 
the writ as solicitor, unsupported by proof of his co-operating in, or countenancing 
the arrest, was not enough to charge him as a party defendant, but that the jury 
were bound to find a yerdict against all the defendants directly concerned in the ar- 
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rest. Both parties excepted to the charge ; the defendants, because the judge, al- 
though requested, did not charge the jury that a full and complete justification had 
been established ; and the plaintiflF, because the regularity of the proceedings of the 
circuit court was not permitted to be inquired into, and because the judge instruct- 
ed the jury that the evidence would not warrant a verdict against Robert Sedgwick, 
the solicitor, in whose name the writ had been issued on which the plaintiff had 
been arrested. The jury found a verdict against Henry D. Sedgwick, T. Morris, 
and J. Reid, and assessed damages at six cents against each, and found a verdict in 
favor of Robert Sedgwick. 

At the last May term, the cause was argued on the two demurrers and two bills 
of exceptions by R. Sedgwick, for the defendants, and H. W, Warner and D. B, 
Ogden, for the plaintiff. The course of argument as to the regularity of the pro- 
ceedings in the circuit court of the U. S. and the validity of the pleas, was much the 
same as when this cause was before the court in 6 Cowen, 456 to 464. On the part 
of the defendants J in support of the demurrer to the plaintiff's replication, the fol- 
• lowing authorities were cited : 1 Chitty^s PI. 563, 4 ; Crogate's case, 8 Co, 
[130] 67, a. ; Com. Dig. Pleader, F. 19, 20 ; 4 Johns. R. 159 ; 5 Johns. R. 
112 ; 12 Johns. R. 491 ; and in support of the exception to the opinion of 
the judge relative to the competency of the witness, 1 Phil. Ev. 48, 49, 53. On 
the part of the plaintiff, the following authorities were quoted in support of the re- 
plication : 1 Chitty's PL 572, 577, 581 ; 6 Johns. R. 26 ; 17 Joh7is. R. 272 ; 
and as to the insufficiency of the pleas, 2 Coke, 16 ; Cro. Car. 527, 179 ; 1 Saund 
73 ; 5 Cranch, 173 ; 3 Cowen, 206 ; 19 Johns, i?. 39 ; 3 Dallas, 54 ; 5 Bac. 
Abr. 169, sect. 13; 1 Str. 509; 11 Joh?is. R. 444; 2 Johns. C. 49; 15 Joh7is: 
R. 152 ; 2 Wils. 382 ; 1 Mod. 209; 3 Wils. 368 ; 12 Johns. R. 267 ; 1 Chitty's 
PL 183, 515 ; 2 Str. 993 ; 11 Mass. R. 507; 5 Cranch, 185 ; 3 Wheaton, 212, 
221 ; 1 Newland's Pr. 193 ; Wyatt, 205 ; 3 Wils. 376 ; 7 Johns. R. 75 ; 2 
Wils. 341. 

By the Court, Savage, Ch. J. The first question Is, whether the replication is 
good ? The resolutions in Crogate's case, (8 Co. 132,) establish this rule : that 
where the plea contains matter of excuse only, there the replication of de injuria 
sua propria absque tali causa is a good replication ; but not where it contains mat- 
ter of justification, whether that justification rest upon matter of right or interest, or 
upon an authority from the plaintiff, or upon authority given by law. In Joiies v. 
Kitchin, (1 B. ^ P. 80, 1,) Eyre, chief justice, says, "If we were now to break 
in upon the rule so satisfactorily laid down in Crogate's case, we should confound 
all the rules of pleading." (2 Saun. 295, n. 1. Com. Dig. F. 18, 20. Willes. 
100, 202. 1 Chitt. PL 564, 581, 2, 3, 4, and cases there cited.) The point is 
also perfectly settled in this court, (4 Johns. R. 159 ; 5 Johns. R. 112,) where 
Kent, chief justice, says, "The rule is, that the general replication, de injuria, &c.. 
is bad where the defendant insists on a right, and is good only where he pleads mat- 
ter of excuse." (See also 12 Johns. R. 491.) The same rule is recognized in 7 
Cowen, 46, Allen v Crofoot. The replication is therefore clearly bad. 

The next question is upon the validity of the plea. It states the proceedings in 
part ; and if the circuit court Ls to be considered a court of general jurisdic- 
[131] tion, the plea states more than was necessary to give validity to its process. 
In this plea, no question of misnomer or mistake can arise, as the order is 
stated to have been made against the complainant. Notice of the order was served 
upon him. He is said to have neglected to comply with the order of the court, and 
accordinof to the plea, the process was issued against the present plaintiff. In Bald- 
imn V. Ilale, (17 Johfis. R. 272,) it was said by this court, that " the circuit court 
of the United States, in relation to this court, is neither a superior nor an inferior 
court, but it is to be regarded as a court of another government." It is a court con- 
stituted by a statute of the general government, and is a court of general jurisdic- 
tion. The only limitation is as to the parties who can litigate there ; and when par- 
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ties axe litigating in that court, we are not to presume that they are there irregular 
ly. But if it were necessary to state enough to give jurisdiction, that is done by tho 
averment that the complainant was a citizen of this state, and the defendant a citizen 
of Massachusetts. The court then had jurisdiction of the persons of the parties, and 
of the subject matter; and being a court of general jurisdiction in every other re- 
spect, except that particular in relation to which jurisdiction is shewn, this court will 
not examine the proceedings, to ascertain whether they were according to the course 
and practice of that court. Such an inquiry should be made in that court only. On 
this point, the opinion of- this court has already been expressed in this cause. (6 
Cowe?i, 463, 4.) My conclusion, therefore, is, that the plea is good. The replica- 
tion being bad, the defendants, the Sedgwicks, are entitled to judgment upon the de- 
murrer ; and as the whole matter has been before a jury upon the general issue, I 
can perceive no benefit in allowing an amendment. 

The next subject of inquiry is the validity of the pleas of the defendants, Morris 
and Reid. These pleas admit the error in the process in the name of the party, and 
aver that the mistake was the misprision of the clerk or the solicitor, and that the 
plaintiflf was the person* intended to be affected by the proceedings in the circuit 
court. These facts are admitted by the demurrer, but in my judgment do 
not vary the case from what it was when heretofore before us. The cases [132] 
there cited,- particularly the case of Shadgett v. Clipson, (8 East, 328,) de- 
cides that the defendant cannot justify the arrest of the plaintiff by a wrong name, 
though he was the person intended to be arrested, unless it was shewn that he was 
known as well by one name as the other. The correctness of this doctrine was ad- 
mitted, and the same was adopted by this court in Mead v. Hawes, (7 Cowen, 332.) 
These pleas are bad. This point was virtually so decided in the decision already re- 
ferred to. (6 Cowen, 460.) The plaintiff is therefore entitled to judgment on the 
demurrer to the pleas of the defendants, Morris and Reid ; and here, too, I appre- 
hend an amendment would be useless. 

The remaining points to be decided, arise upon the bills of exceptions. The cases 
and principles just adverted to, decide the defendants' bill of exceptions. The evi- 
dence upon which they relied consisted of the proceedings of the circuit court, which 
it was insisted, constituted a sufficient authority for the arrest, and, of course, a good 
defence in this cause. The judge decided according to the former decision of this 
court, that these proceedings and writ did not authorize the arrest. This was cor- 
rect. The motion of the defendants for a new trial must, therefore, be denied. 

One other point was made, as to the admissibility of Mr. Warner. He was ob- 
jected to on the ground of interest, being a partner with the plaintiff's attornay, and 
interested in the costs, and probably expected higher fees as counsel in case of suc- 
cess. This is not a certain interest, which alone is sufficient to exclude a witness. 

The judge, in charging the jury, instructed them, that with the regularity of the 
proceedings of the circuit court, this court had nothing to do; that, for the purpose 
of this suit, the proceedings in that court must be considered the acts of the court ; 
the writ must be considered regularly issued, but, from an error in issuing it, the 
writ was against Samuel, instead of Daniel S. Griswold ; and that the plaintiff, 
having been arrested under this writ, was entitled to their verdict in his fa- 
vor, against such of the defendants as had had a direct agency in causing the [133 J 
arrest ; but that the circumstance of the defendant, R. Sedgwick's name, be- 
ing subscribed to the process without other proof of his agency, was not sufficient 
to charge him in this form of action. Upon so much of the charge as relates to the 
power of this court to look into the proceedings of the circuit court, an opinion has 
already been expressed upon the demurrer, in coincidence with that expressed by the 
learned judge at the trial. I concur with him, also, as to the liability of the defend- 
ant, R. Sedgwick. He took no active part in the transaction. It did not appear, 
on the trial, that he knew any thing about it till the day after the arrest and dis- 
charge of the plaintiff. The case of Barker v. Braham H^ Nortvood, (3 Wils. 368,) 



iU CASES IN THE SUPREME COURT [Utioa. 

Feathentonhangh ads. Bradshaw. 
is cited as an authority to shew the liability of an attorney in the cause for false im- 
prisonment, under process issued by him. That was a case of a ca. sa, issued against 
an administratrix, to compel payment of a judgment against her as administratrix. 
The fiicts there were different from this case. There the attorney made out the writ 
himself ; he delivered it to the officer, and gave him orders and directions to take 
and arrest the administratrix in execution. After a long and learned argument, both 
by counsel and by Chief Justice Be Grey, who gave the opinion of the court, he 
concludes as f<»llows : " Upon the whole, Norwood, in this case, sued out the capias, 
and delivered it to the officer to be executed. Upon this ground, we are all of opin- 
ion that judgment must be entered for the plaintiff, against both Norwood, the real 
actor, and his client, Mrs. Braham, the nominal actor." In this case, R. S. was not 
an actor, and so not liable. Tha motion for a new trial, by the plaintiff, must be 
denied. 



[134] Featherstonhaugh ads. Bradshaw. 

An action of assumpsit for use and oocmpation, will not lie against a tenant who holds over after the ex- 
piration of his term, where proceedings are instituted against him, to turn him out of possession under 
the statute- The statute giving the action for use and ocoupaticn applies only where the rel&tion of 
landlord and tenant exists, founded on an agreement either oxpres.) or implied, (a) A proceeding un- 
der the statute, (Statutes, vol. 5, b. 176,) (6) is in the nature of an ejectment, hy which the relation 
of landlord and tenant is disavowed, (c) The plaintiff probahly has his remedy in such a case by an 
action of trespass for the mesne profits as for double rent under the statute, (d) 

This was an action of assiimpsit, for the use and occupation of a farm, tried at 
the Schenectady circuit in January, 1828, before the Hon. William A. Duer, one 
of the circuit judges. The defendant hired of the plaintiff the premises in question 
for one year, from the first day of April, 1821, at a rent of seventy-five dollars. At 
the expiration of the year he paid the rent, and continued in the possession of the 
premises until July, 1824, against the will of the plaintiff. The defendant moved 
for a nonsuit, which was refused, and the defendant excepted. 

The defendant then produced in evidence a record of a judgment in this court in 
a certiorari case, removing certain proceedings had before a judge of the common 
pleas of Schenectady, on the application of the plaintiff against the defendant for 
holding over after the expiration of his term, under the statute; (Statutes, vol. 5, 
b. 176, passed l^th April, 1820 ;) from which it appeared that in May, 1822, the 
plaintiff instituted the said proceedings, and made oath that the defendant held over 
and continued in possession of the premises after the expiration of his term, without 
the permission of the plaintiff; and on the 21st of the same month, the judge order- 
ed the plaintiff to be put in possession of the premises. The defendant removed the 
proceedings into this court by certiorari, and in May term, 1824, the proceedings 
before the judge were affirmed, and the plaintiff obtained judgment to have posses- 
sion of the premises. The judge charged the jury, that although the defendant oc- 

(a) 1 R. S. 743, § 26. This statute authorizes the recoveir '^ for the use and occupation of any landt 
OT tenements by any person under any agreement not made by deed." These words are certainly sus- 
ceptible of a more restricted construction than those of 11 Geo. 2, which provides a recovery ** for land^ 
tenements, or hereditaments held or occupied by the defendant." Beardsley, J. Cleves v. Willough- 
by, 7 Hill, 83. 

The case of Little v. Martin, Z Wend. 219, would seem to base the action upon the mere use and oc- 
cupation, (actual or constructive,) without any privity of estate or contract. The authority of that case» 
however, is shaken if not destroyed by the cases of Wood v. Wilcox, 1 Denio, 37, and Croswell v. CnuMy 
7 Barb. S. C. R 191. 

See 1 Cowen's Treatise, 174, 175, et seq. 

(b) Revised Statutes, Part 3. Chap. 8. Title 10. Art. 2. Laws of 1849, Chap. 193, p. 291. 
'(c) McKay v. Mumford, 10 Wend. 351. Bowan v Lytl«, 11 Wend. 616. 

(d) 1 R. S. 745, § 10, 11. 
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eupied the premises against the will and consent of the plaintiff, after the expiration 
of the term, yet the plaintiff was entitled to recover in this form of action for the 
use and occupation. To which direction the defendant excepted, and the jury found 
a verdict for the plaintiff for $168.75. 

S. W. Jones, for defendant. A. Van Ingen, for plaintiff. [135] 

By the Court, Sutherland, J. The only question iu this case is, wheth- 
er an action for use and occupation can be sustained against a defendant who, enter- 
ing \ipon the plaintiff's premises under a parol lease for a year, held over after the 
expiration of the year for two years, against the will of the landlord, and was final- 
ly turvjed out of 'possession by proceedings under the act of April 13, 1820; the 
proceedings having been commenced immediately after the expiration of the term. 
It was ruled at nisi prius, that the action could be sustained. In this opinion, I 
am inclined to think the learned judge erred. 

At common law, no action of assumpsit would lie for rent, except on an express 
promise made at the time of the demise. (3 Lev. 150. Bzdl, N. P. 138.) The 
present action is given by the 31st section of our statute concerning distresses, rent, 
&c., (1 R, L. 444,) which was taken from the 11 Geo. 2, ch, 19, sect, 14. This 
statute has been held to apply only to the case of a demise, and when there exists 
the relation of landlord and tenant, founded on some agreement either express or 
implied. (Smith v. Stewart, 6 Johns, R, 46.) In Osgood v. Dewey, (13 Johns, 
R, 240,) the tenant entered under a parol demise for a year, at the rent of $9, which 
he paid at the end of the year, and continued in possession for three years more, 
without any new agreement, and without paying any rent ; the action for use and 
occupation for the three years' rent was sustained. It was remarked that this action 
lay as well where the holding was upon an implied as upon an express permission of 
the landlord, and that though no new agreement was shewn for the three last years, 
yet the continued possession of the tenant holding over was characterized by the 
pre,vious lease, and was to be deemed a holding by the implied permission of the 
original lessor, (Aheel v. Radcliff, 13 Johns, R, 297.) In Bancroft v. Ward- 
tvell, (13 Johns, R. 489,) the doctrine was again repeated, that the action can only 
be maintained when the relation of landlord and tenant exists between the parties ; 
it has been held that it would not lie against a person who came in under the plain- 
tiff as a purchaser. (2 Johns, C, 335. Woodfall, 350.) 

The record of the proceedings under the act of April 13, 1820, by which [136] 
the defendant was turned out of possession in this case, was given in evidence. 
The plaintiff's affidavit furnished a part of the record, in which he swore that the 
holding over of the defendant was entirely without his assent or permission. The 
assent of the landlord cannot be implied, when he swears in terms that he did not 
assent to the holding over.(e) 

The proceeding under this statute, is in the nature of an ejectment suit ; it is a 
summary mode of obtaining the possession of land under certain circumstances. 
Now, it is well settled, that an action for use and occupation will not lie to recover 
rent accrued subsequent to the demise laid in the declaration in ejectment. The 
lessor denies that the relation of landlord exists after that period, and treats the de- 
fendant as a trespasser ; he cannot, therefore, sustain an action which supposes the 
relation to have existed during the same period. (1 T, R, 378, 387. Cowp, 246.) 

The same principle was maintained in Jackson v. Sheldon, (5 Covjen, 448,) where 
a lessor who had distrained for rent, though the distress proved insufficient, was held 
by the act of distraining to have affirmed the existence of the tenancy at the time 
when the rent fell due, so as to preclude him from bringing an action of ejectment 
for the non-payment of the same rent upon the claim of re-entry. 



(€) The afBdavit fn/ust expressly state that the holding over is without the permission of the Ian jUoid 
S B. S. 61Z, § 28. Prouty v. Proaty, 5 Howard Pr. B. 81. 

Voii. I.— 11. 
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The affidavit of the plaintiff in this case, made in May, 1822, alleges the holding 
over, after the termination of the year, to have been without his assent and against 
his will. This certainly is conclusive evidence against the plaintiff, that the relation 
of landlord and tenant was then at an end. It is equivalent to a demise in eject- 
ment, and estops the plaintiff from maintaining an action which proceeds on the sup- 
position that the relation of landlord and tenant then existed. 

The plaintiff probably has his remedy by an action of trespass for the mesne pro* 
fits, as for double rent under the statute. (/) 

New trial granted. 



[137] The Mechanic Fire Insurance Company of the city of New- York vs. 

Ogden. 

Where 0., by an instrument under seal, assigned certain contracts for the payment of money, and cove- 
nanted that the sum set opposite each contract in a schedule annexed to the assignment was justly and 
truly due, and would be well and truly paid, it was held, that 0. was to be considered as a guarantor 
of the amount due on the contract, and that to maintain a suit against him, on his covenant, it wm 
necessary to aver a previous demand of payment of the persons bound by the contracts. 

On demurrer to a declaration in covenant. The plaintiffs declared that the de- 
fendant, on the 18th day of October, 1821, in consideration of the sum of $4,400, 
sold, assigned, transferred and set over unto the plaintiffs certain contracts, and cov- 
enanted " that the sura set opposite to each contract in an account or schedule an- 
nexed to the covenant, was then justly and truly due thereon respectively ; that 
each and every sum should be well and truly paid to the plaintiffs, with the interest 
on each respectively." The breach assigned is, that divers large sums of money set 
opposite to the contracts respectively, mentioned in the schedule annexed to the COT- 
enant, amounting, with the interest, to the sum of $6,300, have become due, and 
are in arrear and unpaid; and that the defendant hath not paid the same or any 
part thereof, contrary to the tenor and effect of his covenant. The defendant de- 
murred, and for cause alleged that the plaintiffs did not aver any demand or refusal 
of or from the several persons named in the schedule annexed to the covenant to 
pay the several sums of money, set opposite to their names in the schedule. 
. Ogden Hoffman, for the defendant. The obligation of the defendant is that of 
a surety or guarantor. He is not liable to pay, according to the sound construction 
of the covenant, until it be shewn that the persons bound by the contracts have been 
called upon for payment. The liability of the defendant, according to the intent of 
the covenant, depended upon the- non-performance of the contracts assigned ; and to 
charge the defendant in this suit, the plaintiffs ought to have averred a previous de- 
mand of, and non-payment by the persons originally liable to pay. (1 Chitty^s PI, 
310, 317. 1 Ld, Rayyn, 696. 19 Johns. R. 69. 4 Maule ^ Selwyn, 574.) 
Unless this construction is given to the contract, the defendant was liable to be sued 
for the amount he covenanted to be paid, the monient after entering into the cove- 
nant ; and that, too, after having parted with a fund equal to the amount 
[138] claimed from him, which cannot be presumed to have been the intent of the 
parties. 
P. Oowdrey & P. A. Jay, for plaintiffs. Defendant is not a surety or guaran- 

(/) All the forms of pleading heretofore existing are abolished ; and hereafter, the forms of plead- 
ing in civil actions, in courts of record, and the rules by which the sufficiency of the pleadings is to 
be determined are those prescribed by this act Laws of 1852, chap. 392, amending §140 of the 
Code of Procedure. The amending act strikes out the words ''inconsistent with the provisions of 
this act," which occurred after the word "existing," in the Code of 1849; showing the direct ob 
jeot of the Legislature to be to abolish all reference to the old forms and roles of pleading. 
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tor. For a valuable consideration, he covenanted that the sum set opposite to each 
contract assigned by him, should be well and truly paid ; not saying by whom, 
whether by himself or by another. A covenant that money shall be paid, is equiv- 
alent to a covenant to pay. Allowing that he undertook for the act of third per- 
sons, those persons were strangers to the plaintiffs, and it was incumbent upon the 
defendant to see that the money was paid. (See Mounsey v. Drake, 10 Johns. R, 
27.) If the moneys were due on the contracts at tlie day when assigned, it is con- 
ceded the defendant was subject to a suit immediately ; so the maker of a promisso- 
ry note, without day of payment, is liable to be sued immediately. If it had been 
intended that payment should not be required of the defendant, until after a demand 
on the contracts assigned, such intent would have been expressed in the covenant; 
and not only would a demand have been made necessary, but a suit for the enforce- 
ment of the contracts would have been required. 

By the Court, Savage, Ch. J. By the instrument declared on, several demands 
are assigned, and the defendant covenants "that the sum set opposite to each con- 
tract in the annexed account or schedule, is now justly and truly due thereon respec- 
tively ; that each and every sum shall be well and truly paid to the said Mechanic 
Fire Insurance Company, &c., with the interest on each.'' The only question is, 
whether the plaintiffs can call on the defendant for payment, without first making 
demand of those who signed the contracts thus assigned. If the defendant is to be 
regarded as a guarantor, then a demand from the principal, I apprehend, should be 
stated in the declaration, and proved upon trial. (2 Johns. C, 409, Bank of Nev)- 
York v. Livingston,) In that case, the defendant, with others, signed an instru- 
ment, by which they "agree to guaranty to the plaintiffs the re-payment of a loan 
made to a certain committee." When the money became due, the committee 
were called on for payment, which was refused for want of funds. Notice [139] 
was given to defendant, and payment demanded. It was objected that a suit 
should have been brought against the committee ; but the court said the plaintiffs 
have done all that was necessary to make the defendant liable. They say, also, that 
the defendant stands as surety, and is liable in the first instance. I presume the 
meaning is, that defendant is liable without suit against the principal. (a) 

If, however, the contract can be so construed, as that the defendant in this case is 
liable absolutely, without any recourse to the makers of the notee or contracts, then 
enough is stated. 

It was evidently the intention of both parties, that the plaintiffs should have the 
security as well of the makers of these contracts as of the defendant. The plaintiffs 
had possession of the contracts, and they had the property in them. The defendant 
had no control over them, and cannot have. Even if the plaintiffs should recover of 
the defendant in this action the amount of those contracts which he has guaranteed, 
may not the plaintiffs recover of the contractors the several amounts due on their 
contracts ? The contractors continue liable, and for aught that appears to the court, 
are able and willing to pay. The defendant cannot enforce payment, because he has 
assigned his interest to the plaintiffs. The fair construction of the assignment is, 
that the* defendant agrees to guaranty the payment of the amount due on those con- 
tracts. By the case above cited, it seems, that under such circumstances, a demand 
without suit is all that is necessary ; but even that is not stated in this case. The 
declaration is therefore bad. 

The defendant is entUled to judgment on demurrer. The plaintiffs have leave to 
amend, on payment of costs. 



(a) It was a mle of the dvil law that sureties might require that before they were sued the prin- 
cipal debtor should, at their expense, be prosecuted to judgment and execution. (Justinian Novel 
4, e. 1.) Thia provision was followed in all the countries of Europe which follow the rules of the 
Civfl law. (Potbier on Oblig. 407. Code Napoleon, 2021. Erskine's Inst. 504.) But this ml«, 



141 CASES IN THE SUPREME COURT fUTiOi, 

Mnrimy v. Long. 

[140] Murray vs. D. & A. Long. 

An action for a malicious prosecution will not lie, unless the want of probable cause is substantial- 
ly proved. Proof of malice alone will not sustain the action. From the want of probable cause, 
malice may be implied, but the want of probable cause cannot be implied from the most expresi 
malice, (a) 

This was an action for a malicious prosecution, tried at the Genesee circuit in 
April, 1828, before the Hon. John Birdsall, one of the circuit judges. The decla- 
ration contained two counts in the ordinary form. The plea was the general issue. 

The plaintiff proved that he was arrested by the sheriff of Genesee, on a warrant 
issued by D. H. Chandler, Esq., one of the judges of that county, on a charge of 
murder, committed to prison, where he remained about a week, when he was dis- 
charged by the order of the judge. It appeared that the defendants took an active 
agency in procuring the complaint to be made, and the plaintiff to be arrested. At 
the requCvSt of the defendants. Judge Chandler, in February, 1826, proceeded to the 
house of one Johnson, in the town of Pembroke, to take the examination of a daugh- 
ter of Johnson, of the name of Miranda,- where he found A. Long, one of the de- 
fendants, who desired Miranda to relate her story to Judge Chandler ; who accord- 
ingly stated that she had lived at Murray's house about a year previous to her ex- 
amination, that a stranger came there in the evening, and put up for the night, that 
Murray took his saddle-bags, that Murray and one Morey, a stage-driver, who 
boarded at Murray's, sat up most of the night, that in the morning the stranger 
came down, and asked for some water to wash, that he went out of the back door to 
the pump, and on his return was met by Murray with a club, who struck him on the 
head and killed him ; that Murray, his son James, and Morey, took the body over 
the garden fence, carried it 20 or 25 rods east, and buried it in a low, marshy piece 
of ground, near a log in the public highway, about day light, that the plaintiff, on 
his return from burying the body, took her (the complainant) into a room, and told 
her, that if she ever said any thing about it, he would kill her. That she 
[141] had never told of it till then, for fear that Murray would kill her. Whilst 
Miranda was making this statement, Murray came in, in a boisterous man- 
ner, and said that he had heard that something was going on in relation to him, and 
he wanted to know what it was. When Murray came in, Miranda appeared to be 
very much afraid of him, and ran out of the room. Previous to his entrance, she 
appeared to be timid, and, as one of the witnesses stated, acted rather strangely. 
At the time Murray entered the room, Judge Chandler had taken down, in writing, 
the statement of Miranda, and was about to administer an oath to her, but the abrupt 
entrance of Murray seemed wholly to disqualify her from taking the oath, or from 
being further examined. Judge Chandler testified, that when Miranda ran out of 
the room, she went to a neighboring house, where he saw her soon afterwards, but 
she was not in a fit state of mind to be examined ; that considering the case of a na- 
ture demanding further examination, he committed Murray to the custody of the 
sheriff. The sheriff, who was present at th^ examination, also testified, that from 



if followed at all by our courts, is confined to the case where the guarantor warrants the collecta- 
bility, not the payment of the demand. 

The neglect of the creditor to sue the principal does not exonerate the surety unless he is dam- 
nified by such neglect. People v. Berner, 13 Johns. 383. HofFraan v. Hulbut, 13 Wend. 377. 
Schroeppel v. Shaw, 5 Barb. S. C. R. 580, affirmed 3 Corast. 446. 1 Story's Eq. 330, 656. Len<^ 
ox V. Prout, 3 Wheaton, 520. 3 Kent's Coram. 124 et seq. 

(a) Want of probable cause is the gist of the action. McCormick v. Sisson, 7 Cowen, 715. The 
mere omission to prosecute the original complaint or action is not evidence of the want of probable 
eause. Gor^n v. De Angelis, 6 Wend. 418. Burhans v. SandCord, 19 Wend. 417. If the prose- 
cution be for larceny, that the complainant knew that plaintiff made claims of ownership before the 
taking, is good proof of want of probable cause. Weaver v. Townsend, 14 Wend. 193. See Hall 
•. Snydam, 6 Barb. S. 0. B. 83. Horn v. Boon, 3 Strobh. 307 (So. Car.) 
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the relation of Miranda and the circumstances, he thought at the time that Murray 
was guilty, and such appeared to be the general impression of those assembled at 
Johnson's. An attempt was made the next morning further to examine Miranda, 
but she was not in a fit state of mind for the purpose. The husband of Miranda 
testified, that he had heard her, when under the operation of fits, gpeak of the mur- 
der ; but when in her right mind, she desired the family not to say any thing about 
it. Miranda herself testified, on the trial of this cause, that she had no recollection 
of ever talking about Murray's having killed a man, and had no recollection of hav- 
ing seen Judge Chandler and the sheriff at her father's house. It appeared that the 
defendants attended Miranda as physicians. 

It further appeared in evidence, that Morey, the stage-driver, was brought before 
the magistrate, and he, as well as Murray's son, examined ; that search was made 
for the body of the supposed murdered man, by the sheriff and others; and the re- 
sult was, that both the judge and the sheriff became satisfied of Murray's in- 
nocence, and published certificates of their full belief in his innocence ; and [142] 
the sheriff, by the direction of the judge, discharged Murray from prison. A 
number of witnesses were called, who proved a long continued hostility between 
Murray and D. Long, one of the defendants ; that they had been engaged in many 
law suits, and had frequently procured indictments against each other, particularly 
by Long against Murray. 

The evidence being closed, the judge directed the plaintiff to be nonsuited. A 
csL^e was made with a view of applying to this court to set aside the nonsuit, and to 
grant a new trial, which was submitted on written arguments by 

H. Brown, for plaintiff. D. H. Chandler, for defendants. 

By the Courts Sutherland, J. This is an action for a malicious prosecution 
The plaintiff was nonsuited at the trial, which nonsuit he now moves to set aside. 
The essential ground of this action is, that a legal prosecution has been carried on 
vnthout a probable cause. The evidence in the case failed to establish that fact. 
The defendants took an active agency in procuring the complaint to be made, and 
the plaintiff to be arrested ; but if they believed the story of Miranda Johnson, they 
did in this no more than their duty. Miranda Johnson repeated the same story to 
Judge Chandler, upon the strength of which he issued a warrant for the arrest of the 
plaintiff. Her story was told to several persons, who seem to have believed it. 
Her parents appear to have believed it ; and although she was infirm in mind and 
body, and subject to fits, it does not appear that her declarations were considered 
unworthy of credit or belief. A jury certainly would not be justified, on the evi- 
dence in this case, in saying that there was no probable cause for the proceedings 
against the plaintiff, although they might believe that the defendants were actuated 
by improper and malicious motives. But malice alone will not sustain the action. 
It requires malice and the want of probable cause. From the want of probable cause 
malice may be implied ; but the want of probable cause cannot be implied 
from the most express malice. It must be substantially proved. (2 Phil. [143] 
Ev, 111, 12, 13, tit. Malicious Prosecution,) The plaintiff, therefore, was 
properly nonsuited, and the motion to set aside the nonsuit, and for a new trial, must 
be denied. 
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Riley & Wright vs, Seymour. 

Where, on the return of a summons in a justice's court, there is no appearance, and the cause it 
adjourned to a future day, on such adjourned day the party to the suit, or the party in interest, 
has a right to interpose a plea, (a) 

A defendant, who has not put in a plea, is not entitled to offer evidence which goes to defeat the 
plaintiff's right to recover. 

Whether a justice erred or not in the rejection of testimony on the trial of a cause before him, cui- 
not be questioned in a collateral action. 

A notice by a sheriff of a suit against him, to the obligors of a bond for the limits, to charge the 
obligors with the effect of such notice, must be such as to give them a fair opportunity to inter- 
pose a defence. Where an obligor, under such circumstances, does appear in season to make a 
defence, although the notice given him is short, he will not be allowed to allege want of due notioe. 

Error from the Monroe common pleas. Seymour sued Riley and Wright be- 
fore a justice on a bond, conditioned that Wright, who was in the custody of Sey- 
mour, as sheriff of the county of Monroe, on a justice's execution in favor of Luman 
Ashley, should remain a true and faithful prisoner, and should not go without the 
limits of the liberties of the jail, until discharged by due course of law ; and assign- 
ed for breach, that Wright had gone without the limits, &c. The defendants plead 
the general issue, and that Wright had remained a true and faithful prisoner, &c., 
on which last plea issue was taken. The cause was tried, and judgment rendered 
by the justice for the plaintiff, for the sum of $20.17 ; to be relieved from which 
judgment the defendants appealed to the Monroe common pleas, where the cause 
was again tried, on the same pleadings as before the justice, in October, 1827. The 
plaintiff proved a judgment recovered against him by Luman Ashley, before Joel 
Wheeler, Esq., a justice of the peace, for the escape of Wright, to the amount of 
$20.17 ; that on the return of the summons in the suit of Ashley against Seymour, 
the defendant did not appear, and no plea was put in to the plaintiff's declaration: 
the cause was, however, adjourned. On the adjourned day, Wright appeared for 
the defendant, but made no request to interpose a plea. He however cross-examin- 
ed the plaintiff's witnesses. The plaintiff proved the commitment of Wright, and 
that he was subsequently seen without the walls of the prison. Wright then 
["144] produced the bond given by him to the sheriff for the liberties, and offered 
to prove that he was liberated from close confinement on executing it ; which 
testimony the justice refused to receive, because no plea had been interposed ; and 
on the testimony produced by the plaintiff, rendered judgment against the defend- 
ant. Notice of the suit was given to both Riley and Wright, but not until after 
the adjournment of the cause of Ashley against Seymour. 

The counsel for the defendants, Riley and Wright, applied to the common pleas 
that the plaintiff be nonsuited, on the ground that the judgment of Ashley against 
the plaintiff was not conclusive against them, they not having had due notice of the 
suit. The court denied the motion, saying, that although the notice of the suit was 
insufficient, yet the defendants, by appearing and endeavoring to defend, had waived 
the objection of want of notice. The defendants then offered to prove that Wright 
had remained a true and faithful prisoner, according to the condition of the bond ; 
which proof was rejected by the court, on the ground that the defendants were 
estopped, by the judgment in the case of Ashley ai^ainst the plaintiff, from contro- 
vertiing the fact of the escape i to which decision the defendants excepted. The jury 
found a verdict for the plaintiff under the charge of the court. The cause now comes 
before this court on writ of error, removing the record and bill of exceptions. It 
was submitted on written arguments. 

J. H. Gregory, for plaintiffs in error. The appearance of Wright on the trial 



(a) Greater strictness obtains since the Revised Statutes. 2 R. S. 233, § 47. Piokert v. Dexter, 
12 Wend. 150. Per Nelson J. But see Jenkins v. Brown^ 21 Wend. 454. Sammis v. Brioe^ 4 
Denio, 576. 
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of the cause of Ashley against the plaintiff, was not a waiver of his right of notice. 
(Jacffb^s Law Diet, title Waive?-.) A judgment against the sheriff for the escape 
of a prisoner committed on an execution, is not evidence of such escape in an action 
against the obligors of a bond for the limits, unless it is shewn that due notice of the 
suit against the sheriff was given, so that they had the opportunity of contesting the 
fact of the escape. Such opportunity did not exist in this case, by the omission of 
the sheriff to interpose a plea, and his neglect to notify the defendants until after 
the adjournment of the cause. After the adjournment of a cause in a justice's court, 
a plea cannot be interposed. (10 Johns. R. 108. 11 Johns, R. 69.) 

A. Gardiner, for defendant. The question is not whether the appear- [145] 
ance of Wright was technically a waiver, but whether it ought not to be con- 
sidered as an abandonment of the ground of defence which the defendants otherwise 
might have had. They lost nothing by the omission of the sheriff to put in a plea, 
because in a justice's court, where the suit was pending, a plaintiff is bound to make 
the same proof where there is no appearance, as where a plea is interposed. (10 
Johns, R, 106.) The liberties are the prison of the county, (2 T. R. 130, 6 
Joh?is, R. 123, 10 Johns, R, 549, 563,) and as long as a prisoner remains within 
them, he is in custody, and the sheriff cannot be charged with an escape. Wright 
might, therefore, have required proof from Ashley of an escape from the limits of 
the liberties. The parties having had due notice of the suit, considered by them as 
such, evinced by their appearance and attempt at defence, they are estopped by the 
judgment in that suit from contesting the fact of escape. 

By the Court, Wood worth, J. The plaintiffs in error executed a bond to Sey- 
mour, sheriff of Monroe, conditioned that Wright, who had been committed on a jus- 
tice's execution, should remain a faithful prisoner. Seymour commenced an action 
in a justice's court on the bond, alleging an escape. Plea, that Wright remained a 
&ithful prisoner, upon which issue was taken, and judgment for plaintiff. The cause 
was removed by appeal, and tried in the common picas, where judgment was again 
rendered for the plaintiff. The bill of exceptions states, that the plaintiff below pro- 
duced and proved the docket of a judgment rendered . before J. Wheeler, a justice, 
in favor of Ashley against Seymour, for the escape of Wright. It appeared that 
the summons was returned November 30, 1 826, at which time the plaintiff, Ashley, 
declared. The cause was adjourned to December 5, and judgment rendered for the 
plaintiff. On the return day of the summons no person appeared for Seymour, and 
no plea or defence was set up. On the adjourned day, Wright appeared to defend, 
answered to the suit when it was called, and cross-examined the plaintiff's 
witnesses, but made no request to interpose a plea. Wheeler testified that [146] 
the judgment was rendered on proof of the commitment of Wright, and that 
he was seen without the walls of the prison. Upon this testimony being given, 
Wright produced the limit bond, and offered to prove that he was let out of iha jail 
upon the limits on giving that bond, and relied on that as a defence. The justice 
excluded the evidence, on the ground that there was no plea of defence. 

The counsel for the defendant in error then called a witness, who testified that he 
had occasionally given notice to the bail of the sheriff; that after the adjournment 
of the cause of Ashley vs, Seymour, he met Riley, the bail of Wright, and informed 
him of the situation of the suit airainst the sheriff ; that previous to the day of the 
trial, but after the adjournment, Wright called at the office of the justice, and ex- 
amined the docket, or it was read over to him. The counsel for the defendants be-\ 
low contended that the evidence did not maintain the issue. The court decided that 
it did maintain the issue; that although the notice to the defendants was not suffi- 
cient, yet by appearing on such notice, and in endeavoring to defend, they had waiv- 
ed the want of notice, and were liable. 

The counsel then offered to prove that Wright had continually remained a true 
and lawful prisoner according to the condition of the bond ; this was overruled, on 
the ground tiiat the recovery against the sheriff estopped the defendants from so do- 
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ing. Exceptions were taken to these opioions, and a verdict found for the plaintiff 
for the amount recovered against the sheriff, with interest and costs. 

The judgment against the sheriff having been acquiesced in, although erroneous, 
it is conclusive until reversed ; the sheriff is bound bj it. It is also conclusive 
against the plaintiffs in error, both as to the fact of escape, and as to the amount the 
sheriff has been damnified, provided due notice has been given of the pendency of 
that suit. (6 Johns. R. 158.) 

It is evident there was no legal ground for making the sheriff liable. If he had 
been permitted to show that the escape relied on by Ashley was no other than this, 
that Wright was released from the walls of the prison on giving a bond for 
[147] the limits, from whence he had not escaped, the defence would have been 
complete. 
The justice testified that Wright did not offer to plead ; it was competent for him 
so to do, on his appearance at the adjourned day, (8 Cowen, 87, Lowther v. Cntrri' 
mie^) although by previous adjudication that question was not free from doubt. It 
does not appear, that had a request to plead been made, it would have been denied. 
After the cause proceeded in the examination of testimony, the defendant offers the 
limit bond, and that he was removed from the prison to the limits in consequence of 
having given it. This evidence would have supported a plea, that Wright was com- 
mitted to the prison and there remained until a bond for the lin\its was given, when 
he left the prison, went on the limits, and remained on the same ever since, averring 
that his leaving the prison in this manner is the escape charged by the plaintiff. AS) 
however, no plea was interposed, I do not perceive that the justice erred in exclud- 
ing the testimony. Whether he erred or not is immaterial at this time ; his errors 
cannot be corrected in a collateral action. The preceding remarks are made to 
show, that if the plaintiffs in error have become liable, they cannot justly complain 
of the severity of the law ; but may impute their liability rather to negligence in 
not defending the cause in the manner they might have done ; that is to say, by 
pleading at the adjourned day in such manner as under the plea to have admitted 
the evidence offered ; and in the event that the justice had then precluded the de- 
fence, to have reversed the judgment in a superior court. Under the circumstan- 
ces, the question is, was the notice sufficient ? No particular time can be laid down 
as a rule ; it must depend on the reason of the thing ; did it afford a fair opportuni- 
ty to interpose the defence ? If the plaintiffs in error had not appeared, I think this 
court would consider the notice too short ; but where a party does appear, and that 
in season to make a defence, and when it manifestly appears that the defence could 
not have been legally excluded, had the defendants availed themselves of the protec- 
tion the law afforded, it seems to be going too far to say, that notwithstand- 
[148] ing, a party may put himself on the ground that reasonable notice was not 
given. It will be perceived that no stress is laid on the doctrine of waiver. 
I very much doubt whether the mere appearance of the party and attempting to de- 
fend, when from the stage at which the suit had arrived it had become inadmissible, 
would in any way implicate a party. I disclaim that ground ; and upon the best 
consideration I have been able to give this case, incline to the opinion, that the plain- 
tiffs in error having notice of the action commenced against the sheriff, and in conse- 
quence thereof appearing, they might with ordinary skill have defended the action 
against the sheriff. 

The judgment of the court below must be affirmed. 



Grant vs. Shurter and others, administrators, &c., of Benjamin Alltger, Jr. 

In an action against the administrators of a deceased partner, the surviving partner is a competent ^dt- 
ness to prove the partnership. 
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Xxk the case of a joint oontract, if one of the parties dies, his executor is at law discharged from lia: lity, 
and the survivor alone can be sued; and if the executor be sued^ he may plead the survivorship, or 
give it in evidence under the general issue. The observations of Ld. Mansjield, in Rice v. Shiite, 
(6 Burr. 2012,) that ** all conti-acts with partners are joint and several, every partner is liable to pay 
the whole, ' had reference to the extent of liability of the partner, and not to the form of proceeding 
to be pursued by a creditor. The doctrine that an executor of a deceased party may be sued at law 
in a seijarate action, applies only to cases where the oontract, by the express agreement of the parties, 
is made juiat and several, and does not authorize a creditor to sue the executor of a deceased partner, 
where the contract is not joint and several, (a) 

This was an action of assumpsit, tried before the Hon. James Emott, one of the 
circuit judges, at the Ulster circuit, in November, 1827. The declaration contain- 
ed the usual counts for work, labor and services, goods, wares aod merchandize, and 
o/t stonCy sold and delivered to the intestate. Plea, the general issue. 

The plaintiff proved work done by him on a lock on the Delaware and Hudson 
canal, which the intestate had engaged to construct, and also the furnishing of a 
quantity of cut stone for the construction of the lock, at the request of the intestate; 
shewed the value of the work, and of the materials found, and rested his cause. 

Elijah AUiger was called as a witness on the part of the defendants, wLo 
being sworn on his voire dire^ stated that he was a partner with Benjamin [149] 
Alliger, junior, in the building of the lock; that he was interested in, and 
had taken with him the contract for building and completing the lock, and continu- 
ed interested and a partner with him until his death ; that he was so interested and 
a partner at the time the work was done and the materials furnished by the plaintiff. 
The <^ounsel for the plaintiff objected to his being sworn in chief , but the circuit 
judge allowed him to be sworn, and he then testified as above stated. Several oth- 
er witnesses were sworn, as well on the part of the plaintiff as of the defendant, and 
examined as to the fact of partnership, when, in consequence of the decision of the 
judge as to the admissibility of Elijah Alliger as a competent witness, the plaintiff 
submitted to a nonsuit, with leave to move this court to set the same aside. A case 
was made, which was submitted to the court on written arguments. 

RoMEYN & Van Buren, for plaintiff. 1. Elijah Alliger was interested. In 
case of recovery by the plaintiff, the record would have been conclusive against him 
on a claim for contribution. He was also interested in saving the defendants from 
costs. 2. If Elijah was a knovm partner, the plaintiff had a right to sue the repre- 
sentatives of his deceased partner. All contracts with partners are joint and seve^ 
ral, and every partner is liable to pay the whole, {Rice v. ShutCy 5 Burr. 2612.) 
It is only in cases of joint contracts that the survivor must be sued. (1 Chitty^s PL 
37.) But when the contract is several or joint and several^ the executor of the de- 
ceased party may be sued at law in a separate action ; (2 Burr. 1190 :) but he can- 
not be sued jointly with the survivor, because one is charged de bonis teslatoriSy 
and the other de bonis propriis. 3. Had the intestate been sued whilst living, he 
would not have been permitted, under the plea of the general issue, to have shewn 
that there was another who ought to have been made a party, nor can his representa- 
tives under a similar plea be allowed to do so. 

RuGGLES & Hasbrouck, for defendants. The witness, Alliger, was 
competent to prove the partnership. His testimony was against his own in- [150) 
terest. The defendants could not, like their intestate, plead the non-joinder 
in abatement, because as administrators they could not be joined with the survivor. 
The survivorship in such case may be pleaded in bar, or given in evidence under the 
general issue. (1 Chitty^s PI. 37.) 

By the Courts Wood worth, J. This is an action of assumpsit for work, labor 
and services, and materials found. 

The plaintiff proved that he was employed by the intestate to do some work in fin- 
ishing one of the locks on the Delaware and Hudson canal, and to furnish cut stone, 



(a) See Code of Prooednre^ § 118^ 119. 

Vol. I.— 12. 
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&c. ; that he performed the work and delivered the stone agreeably to his contract. 
The defendants offered E. Alliger as a witness. He was objected to on the ground 
of interesit, and sworn on his voire dire. He stated that he was a partner with B. 
Alliner in tlie buildiug of the look, was interested with him in the contract for build- 
ing the same, and continued interested and a partner until his death, and that he was 
so interested when the work was done and the materials furnished. 

The plai.'itiff insisted that he was interested ; but the judge admitted him as a wit- 
ness. He then testified to the preceding facts. The question whether the witness 
was interested will depend on this : if, on the death of one partner, a creditor can 
maintain an action at law against the representatives of the deceased, then it follows 
that the survivor is bound to contribute, and consequently he is interested to defeat 
the recovery : but if the creditor's right of action is against the survivor, and the 
representatives of the deceased are not liable in an action at law, then the surviving 
partner is a competent witness ; because, by proving a fact which defeats the plain- 
tiff's action, he still remains liable, and cannot be benefited by such failure to recover. 
In the case of a joint contract, if one of the parties die, his executor is at law dis- 
charged from liability, and the survivor alone can be sued ; and if the executor be 
sued, he may plead the survivorship, or give it in evidence under the general issue : 

but if the contract be several or joint and several, the executor of the de- 
[151] ceased may be sued at law in a separate action. (1 Chitty, 37. 2 Burr, 

1190.) This doctrine, which allows an action against the executor, is appli- 
cable to ca>»es where the contract, by the express assent of the parties, is made joint 
and several. It does not authorize a creditor to sue the executor or administrator 
of a deceased partner I am not aware that any such action has ever been sustain- 
ed at law. The observations of Lord Mansfield, in Rice v. Skute, (5 Burr. 2612,) 
do not support a contrary doctrine. He says, "All contracts with partners are joint 
and several ; every partner is liable to pay the whole." The latter clause explains 
the meaning of that learned judge: not that you can at law proceed against the ex- 
ecutor or administrator of the deceased partner, in the same manner that may be 
done on a contract made, which is declared to be joint and several, but that each 
partner is holden to pay the whole debt, and not a portion merely. The remarks 
of his lordship had reference to the extent of liability of each partner ; not to the 
form of proceeding to be pursued by the creditor. The same remarks would be 
equally pertinent when applied to a joint demand against two debtors. Each debtor 
is liable to paj? the whole, and in that sense the contract may be said to be joint and 
several ; but it will not be contended that therefore the executor of the deceased 
debtor is liable in a court of law. 

The rights of a surviving partner, and those appertaining to the representatives of 
a deceased partner, abundantly show, that from the nature of that contract, the doc-^ 
trine contended for is not tenable. The right of action survives to the surviving 
partner, he succeeds to the exclusive control of the property, and alone brings actions 
for the recovery of the debts, and is liable to the creditors at law. It would seem a 
strange doctrin 3 that the creditor micrht, in the first instance, resort to the executor, 
who never came to the possession of the partnership funds. So complete is the right 
of the surviving partner, that a creditor of the firm may, after the death of one, main- 
tain an action against the survivor without taking notice of the partnership or the 
death of one, and the survivorship of the other. It would seem to follow, that if 

the executor was liable to an action, it would be lawful for him to receive 
[152] debts and settle partnership accounts ; but he has no such authority. A. 

payment to an executor is no satisfaction to a surviving partner. (1 DallaSy 
250.) It will scarcely be pretended that the creditor can sue the survivor, and 
at the same time sustain an action against the executor; and yet this would be 
the consequence, for they cannot be joined in the same action. In the case, there- 
fore, of a known partnership, the remedy is against the survivor, who can have 
no interest in the attempt to recover a partnership debt in a suit not instituted 
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against the proper parties. On this ground I think the decision of the judge correct. 

After this decision, the defendants produced other witnesses to fortify the testimo- 
ny of the witness objected to, as to the fact of partnership, and the plaintiff further 
evidence to impugn that fact. After the testimony closed, the case states that the 
plaintiff, under the point reserved in admitting E. Alliger as a witness, suffered a 
nonsuit with liberty to move to set it aside. 

The only point presented is, as to the admission of the witness. The judge was 
not called on to decide any other question, nor the jury to pass on any fact. Being 
of opinion that the witness was properly admitted, the motion to set aside the non- 
suit must be denied. It will be observed, that although the witness was competent, 
there was an important fact to be decided by the jury, viz. whether the partnership 
existed. The evidence of E. Alliger was express, but there was circumstantial evi- 
dence opposed to it; on all which the jury had a right to pass, if the plaictiff request- 
ed it. They might have found that there was no partnership ; and had such a ver- 
dict been sustainable, it would have removed the difficulty that now lies in the plain- 
tiff 's way. It is however probable, that inasmuch as in the question as to the ad- 
missibility of the witness, is involved the material point whether an action can be 
maintained against the administrator of a partner, it was not deemed expedient to 
contest the fact of partnership against such explicit evidence as was adduced. 

Motion to set aside nonsuit denied. 



Allison vs, Wilkin, administrator of James. '[1^3] 

fn cases of appeal from justices' judgments, whenever there is a recovery in favor of the appellee in 
the C. P. the condition is absolute to pay the amount of such recovery, provided an execution has 
been first issued on the judgment, and the same, or any part. thereof, be returned unsatisfied. A 
Ji.fa, will satisfy the woras and intent of the statute. A ca. sa. in such a case, appears not 
m the contemplation of the statute. The clause in the condition of the bond, '' that appellant 
will surrender his body in execution," applies only to the case where the appeal is not prosecuted 
with due diligence, (a) 

If a party wishes to avail himself of any deficiency in an appeal bond, he must shew it specially 
and at large, or it will not be noticed. 

The want of profert of letters of administration can be taken advantage of only by special demurrer. 

Error from the Orange common pleas. Declaration, debt on bond in the penal- 
ty of $104.42. The defendant craves oyer of the condition of the bond, and sets it 
forth ; which, after a recital that a judgment had been rendered before a justice in 
favor of Wilkin against one Joseph Colwell for $50 damages and costs, that an ap- 
peal had been prosecuted thereon, and that Colwell had conformed in all things re- 
quired by the statute in such cases, is in the usual form required in appeal bonds. 
The defendant then pleads tuoji est factum^ and a general performance. The plain- 
tiff replies, that the defendant prosecuted the appeal, that judgment was rendered in 
favor of the plaintiff in the common pleas, for $106 damages and $28.81 costs, that 
Colwell did not pay the same, that n. fieri facias issued on the judgment which was 
returned nulla bona, &c., and that an order was made by the common pleas, giving 
the plaintiff leave to prosecute the bond, concluding with a verification and prayer 
of judgment. The defendant rejoined, that no writ of capias ad satisfaciendum 
had been issued on the judgment on which Colwell might or could have surrendered* 
himself in execution in discharge of the bond, and that the defendant hath at all times 
been ready and willing to surrender Colwell in execution of the judgment, but that 
Ihe plaintiff hath neglected and refused to issue a capias ad satisfaciendum upon 
the judgment, concluding with a verification, &o. Demurrer and joinder. Then 

(a) 2 B. S. 259« § 189. Code of Prooedure^ § 850. 
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follows an award of venire, a verdict for the plaintiff on the issue of fact, and judg- 
ment for the plaintiff on the demurrer. The cause was submitted on written argu- 
ments. 

J. R. Van Duzer, for plaintiff in error. 1. The declaration is insufficient ; there 
t> no profert of letters of administration, though the suit is prosecuted by the plain- 
tiff in the character of an administrator. 2. The bond is a nullity, because 
[154] not executed by the party appealing. 3. The plaintiff was bound to issue a 
ca, sa. on which the defendant might have surrendered Colwell, or Colwell 
surrendered himself in discharge of his bail or surety. This was a condition prece- 
dent to his right of recovery against the defendant ; (19 Johns, R, 194 ; 4 Cowen, 
40 J 4 Burr. 2052;) and the performance of the condition having been prevented 
by the omission of the obligee, the obligor is discharged. The clause in the statute, 
{^Statutes ^ vol. 6, c. 294, sec. 30,) ** or that such appellant will surrender his body 
in execution of the said judgment," and incorporated into the appeal bond, applies 
as well where a judgment is rendered against the appellant in the common pleas, as 
where f.here is a neglect to prosecute the appeal with diligence ; and such is the con- 
struction put upon the statute by this court in the case Ex parte Harrison^ (4 CovD' 
en, 64.) 

Benton & Wilkin, for defendant. 1. The want of profert of letters of admin- 
istration, fiouH be taken advantage of only by special demurrer. (1 R. L. 117.) 
2. The court bolow on the pleadings presented, would not have been authorized to 
pronounce th3 bond a nullity, nor will this court do so. The only question arising 
on the pleadings is, whether the plaintiff was bound to have issued a ca. sa, 3. The 
clause of the bond, that the appellant will surrender his body in execution of the 
judgment, applies only where there is a neglect to prosecute the appeal. That a ca, 
sa. is not necessary wbere judgment is rendered in favor of the appellee, is manifest 
from the 39th section of tho statute, which requires a Ji, fa, and not a ca. sa. to be 
sued out before the prosecuCion of the bond. A Jl, fa, must have been intended by 
the legislature, because the statute speaks of the execution, or a part thereof being 
returned unsatisfied, which livngLage cannot, with propriety, be used in reference to 
a ca. sa. The proceedings, therefore, were in conformity, not only with the spirit 
but the letter of the statute. 

By the Court, Woodworth, J. This is a writ of error to the court of common 
pleas of Orange county. WilMn declared on a bond alleged to have been 
[155] executed by Allison, in the penaUy of $104.42. The defendant craved oyer, 
setting out the condition only, b;y which it appeared to have been a bond to 
prosecute an appeal from a judgment rcwidered before a justice, in favor of Wilkin 
against J. Colwell, and averring that Colve]! had conformed ip all things required 
by the statute. The condition is in the usual form, but the penalty and signatures 
not being set out, we are not informed whether Colwell, or any other person besides 
Allison, executed the bond. And here it is proper to observe, that had the bond 
been executed jointly and severally by Colwell snd Allison, the plaintiff in declar- 
ing was not bound to take notice of the latter, but might declare in the manner he 
has done. If the defendant desired to avail himssvf of any legal consequences aris- 
ing from the fact that Allison only executed the boud, he ought to have se« it out 
specially and at large, so that the court might be abk to take notice of it. After 
craving oyer in this manner, the defendant plead 1st, n^n est factum, and j^d. gene- 
ral performance. The replication is, that Colwell proser;i>t<^d the appeal ; thaS the 
cause was tried, and such proceedings had that judgment wa-i rendered in fNvcr of 
Wilkin for $106 damages and $28.81 costs, which Colwell bas not paid ; that a writ 
of fieri facias issued on the judgment, directed to the sheriff of Orange, on which this 
sheriff returned nulla bona, &c. ; that after the said return, the court of common 
pleas ordered that the plaintiff have leave to prosecute the bottd. 

The rejoinder states that no capias ad satisfaciendum issued o« the judgment, bt 
fore the commencement of this suit, on which Colwell might have siirvndoL-cd in ei 
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eeution, in discharge of the bond, and that Allison has at all times been ready ta 
surrender Colwell in execution on the judgment, but the plaintiff has refused to issue 
a ca. sa. concluding with a verification. The plaintiff demurred, and the defendant 
joined in demurrer. The record then proceeds to state the trial of the issue of fact, 
verdict and judgment on the demurrer for plaintiff. The plaintiff in error makes 
the following points : 

1. There is no profert of letters of administration. This is only cause for special 
demurrer. 

2. That the bond was a nullity. I have already observed the omission to [156] 
set out the bond at large, so that the question argued on this point is not 
presented by the pleadings. For aught that appears, the bond may have in all things 
corresponded with the statute. 

3. That the plaintiff in error fully complied with the condition. This objection 
is not well taken. The clause in the condition of the bond, that "the appellant will 
surrender his body in execution," applies only to the case where the appeal is not 
prosecuted with due diligence, and the appellant is bound to pay or surrender. 
Whenever there is a recovery in favor of the appellee in the common pleas, the con- 
dition is absolute to pay the amount of such recovery, provided an execution has 
been first issued on the judgment, and the same, or any part thereof, be returned 
unsatisfied. A Ji. fa, will satisfy the words of the statute, nor have I any doubt, 
from the expressions used, the intetit also. A ca. sa, in order to enable the defend- 
ant to surrender in such a case, appears to me not in contemplation by the statute. 

The judgment in the court below must be affirmed. 



Slidell vs, McCrea. 

Where an insolvent procures a person to purchase in a judgment, and such person pays nothing, or at 
most a nominal consideration for the assignment, he can be a petitioning creditor only for the sum 
paid. If in such dase the purchaser becomes a petitioning creditor for the whole amount of the judg- 
ment, and such sum is necessary to make up two-thirds of all the money owing by the insolvent, and 
the insolvent obtains a discharge, such discharge will be adjudged void. The act per se avoids the 
discharge without proof of the intent. A failure to specify and set forth, clearly, the true cause 
and consideration upon which the debts were contracted, renders the discharge fraudulent and void, 
under the act of 1817, and a specification that the debt is due on a promissory note, without settin^^ 
forth the consideration thereof, was held to be insufficient. From the want of a proper specification, 
the intent to defraud is inferrible, and need not be proved, (a) 

This is an action of assumpsit. The declaration contains the usual counts in in' 
debit aliis assumpsit for moneys lent, had and received, &c., &c. Plea, the general 
issue, with notice of set off. The cause was tried at the New- York circuit, in De- 
cember, 1825. The plaintiff's demand was proved by the production of certain in- 
solvent papers, in an application by the defendant for a discharge as an insolvent 
debtor, in October, 1822. In the account of creditors then presented by the 
defendant, the plaintiff is stated to be a creditor. The defendant then pro- [157] 
duced his discharge as an insolvent debtor under the two-third act, granted 
by the recorder of New- York, on the 18th January, 1823. 

From the papers in this case of insolvency, it appeared that the whole amount of 
debts owing by the insolvent, was $19,086.43, that the amount signed off, or debts 
owing to petitioning creditors, was $12,922.75, that David H. Robertson was one 
of the petitioning creditors, and the amount signed off by him was $7,169.99. In 
the specification of the cause and consideration upon which the debts were contract- 

(a) McNair v, Qilbert, 3 Wend. 344. Matter of Hnrst, 7 Wend. 239. SmaU v, Grayes^ 7 Bark 
8. C. B. 576. 
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ed, as set forth in the account of creditors presented by the insolvent to the recor- 
der, two debts are stated to be due on promissory notes, for goods sold and deliver- 
ed, and a number of others are stated to be due on promissory notes, without stating 
the consideration of the same. In the afl&davit of Robertson, the petitioning credi- 
tor, the debt due to him is stated to be on a judgment entered up in favor of D. S. 
Kennedy and D. Maitland, and by them assigned to him ; the circumstances in rela- 
tion to which judgment, and the assignment of the same to Robertson, were as fol- 
lows: In October, 1822, James McCrea, the defendant in this cause, was holden 
to Kennedy and Maitland, as the indorser of bills of exchange on London, drawn by 
Jolm McCrea, of Philadelphia, and which had been returned protested. The de- 
fendant applied to Kennedy and Maitland to become petitioning creditors for him, in 
his application to be discharged as an insolvent debtor, which they declined, lest it 
might affect their claim against the drawer of the bills. Kennedy, however, told the 
defendant, that if his legal advisers could point out any course by which he could 
serve defendant, without impairing his remedy against the drawer of the bills, he 
would do it. On the 21st October, 1822, a bond and warrant of attorney to confess 
judgment, was executed by the defendant to Kennedy and Maitland, conditioned 
for the payment of the sum of $7,169.99, and on the same day the judgment was 

entered up. On the same day, also, the judgment was assigned by Kenne- 
[158] dy and Maitland to Robertson, who was a clerk in defendant's store, for th^ 

nominal consideration of one dollar^ and even that sum was not paid, and 
Robertson became a petitioning creditor. This course of proceeding was adopted on 
the suggestion of defendant's legal advisers, and the whole object of the bond, judg- 
ment and assignment was to aid the defendant's discharge under the insolvent act. 
About two years after this transaction, the protested bills were paid to Kennedy and 
Maitland by the drawer. [There was a mass of other testimony introduced on the 
trial ;. on the one hand, for the purpose of impeaching the discharge ; on the other, 
to shew the fairness of the defendant's proceedings, which, on the argument of the 
case, was discussed by the counsel ; but as the opinion of the court is based on the 
facts already stated, it is deemed unnecessary to present any more of the testimony, 
or to give an analysis of the arguments of counsel, founded on those other facts.] 
The judge charged the jury, that among other points raised by the plaintiff, it had 
been contended that the defendant had not sufficiently set forth, within the true in- 
tent and meaning of the eleventh section of the amendatory act of 28th February, 
1817, (Statutes, vol. 4, b, 41,) the cause and consideration upon which certain of 
the debts stated by the defendant, in his account of his debts, to be owing by him, 
were contracted ; with respect to which, he was of opinion that such objection was 
not well founded, and did not afford any legal ground for avoiding the discharge, pro- 
vided the statements which he did make were true as far as they went. That it had 
also been contended by the counsel for the plaintiff, that the defendant was not bona 
fide indebted to David H. Robertson, in the sum for which he became a petitioning 
creditor for the defendant, and that inasmuch as that sum was necessary to make up 
the amount required to be petitioned for, in order to entitle the defendant under the 
act to a discharge from his debts, the discharge was, on that ground also, ineffectual 
and void ; with regard to which, also, he was of opinion that the objection, if they 
believed there was no fraud, was not well founded, and afforded no legal ground for 

avoiding the discharge. That with respect to Robertson's signing off for 
[159] more than the consideration given for, or expressed in the assignment to him 

of such debt, that also afforded no ground for avoiding defendant's discharge, 
provided the jury should believe there was no intention of fraud. That as to the ob- 
jection that the defendant had not set forth clearly, in the accQjmt of his debts, the 
true cause and consideration upon which each and every of the debts therein stated 
were contracted, it was incumbent upon the plaintiff to satisfy the jury, that in such 
omissions the defendant had a fraudulent intent ; and that if the jury could not, up« 
on the evidence before them, take it upon themselves to consider them fraudulent 
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' they afforded no ground for impeaching or avoiding the discharge. The counsel for 
the plaintiff excepted to the charge. The jury found a verdict for the defendant. 
A new trial is asked for, on a case made by the ^plaintiff. 

P. W. Radcliff, for plaintiff. The first section of the act for giving relief in 
cases of insolvency, (1 R, L, 460,) expressly provides, that no person shall become 
a petitioning creditor, who may have purchased or procured to be assigned to him, 
any debt due or to become due by the insolvent, except for so much only as was ac- 
tually and bona fide given for the debt. Here the petitioning creditor, or rather the 
defendant himself, 'procured the debt to be assigned. It was assigned for the con- 
sideration of one dollar^ expressed in the instrument of transfer, though in fact no- 
thing was paid, •and yet the assignee becomes a petitioning creditor for upwards of 
$7,000. 

For the same demand that Kennedy and Maitland had against the defendant, they 
had a claim against John McCrea, the drawer of the bills which were the origin 
of the debt. To have made, the transfer of the judgment to Robertson effectual, so 
as to have enabled him bona fide to become a petitioning creditor, Kennedy and 
Maitland ought to have transferred their claim against John McCrea ; for it appears 
that they have received their debt of him, and consequently the defendant was dis- 
charged without the assent of two-thirds of his creditors. (1 Johns, R. 580. 4 
^Johns. R. 41.) 

The assignment of the judgment to Robertson being at the request of the [160] 
defendant, and Robertson paying nothing for it, he was the mere trustee of 
the defendant, and could not have enforced the judgment against the defendant ; con- 
sequently, could not become a petitioning creditor. The effect of the assignment 
was to extinguish the debt. (1 Johiis. C. 91. 15 Johiis, JR. 58.) 

The discbarge is ft-audulent in not specifying clearly, in compliance with the pro- 
visions of the statute, {Stati/tes^ 4itk vol. 46 b.) the true cause and consideration 
upon which several of the debts, set forth in the account of debts, were contracted ; 
as for instance, the cause and consideration of one debt is stated to be a piomissory 
note, of another, cash due them, (the creditors,) and of a third, the half of a debt 
due him (the creditor) by McCrea and Slidell, deducting his interest arising from 
the assignment made by them for the benefit of their creditors. These specifications 
are too general; they do not even afford a clue for inquiry. (15 Johns. R. 183. 
16 Johns. R. 149. 20 Johns. R. 22.) The statute declaring the discharge void, 
if the debtor does not give a true account of the consideration of the debts owing by 
him, the objection may be urged in avoidance of the discharge. (1 Johns. R. 300.) 
The bona fides of the defendant is not to be regarded in the determination of these 
questions. They are purely questions of law. Has the party complied with the 
requirements of the statute, and abstained from what is prohibited ? 

H. Maxwell, for defendant. The specification in the account of debts was suf- 
ficiently definite ; but if not so, the objection should have been urged before the re- 
corder, where the specification might have been amended. The inventory and spe- 
cification of debts are preliminary, and the opposing creditor has his day to investi- 
gate and oppose at the hearing before the recorder. (20 Johns. R. 22.) The dis- 
charge is not declared void for an imperfect but for an untrue account of the con- 
sideration of the debts; {Stattites, ith vol. 46, b. ;) and the jury having by their 
verdict found that the account is not untrue, the court will not set it aside. 

So also the objection that Robertson was a petitioning creditor for a great- [161] 
er amount than the sum paid by him for the debt assigned to him, should have 
been made before the recorder. A discharge will not be avoided but for one of the 
causes specified in t^e thirteenth section of the act, (1 R. L. 466.) This is not one 
of the causes enumerated. Robertson, by the assignment, had become the owner 
rtf the judgment to its full amount. The becoming a petitioning creditor for a sum 
greater than he gave for the assignment, though forbidden by the first section, is not 
specified in- the thirteenth section as one of the causes for avoiding a discharge ; and 
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on principle, it ought not to avoid it, because the insolvent may be wholly ignorani 
what an assignee pays for a debt. To avoid a discharge for such cause, might work 
the greatest injustice. 

J. DuER, on same side. The eleventh section of the act of 1817, prescribes the 
form of proceedings in cases of this kind, and points out the duty of the officer, who 
is not to discharge the insolvent, unless the statute is complied with. It does not, 
however, avoid the discharge for a non-compliance with the requirements of the act. 
Without an adjudication, there could be no doubt on the question ; but the case in 
20 Johis. has decided the point that such objection cannot be urged in avoidance 
of the discharge. 

By the assignment of the judgment, the legal interest vested in Robertson ; the 
object for which it was obtained does not vitiate the assignment; whether it was 
void or not, depends upon the fraudulent intent. The statute does not say that a 
purchaser of a debt shall be considered a creditor only for the sum paid ; nor would 
that be considered the extent of his claims. on a dividend of the estate. It forbids 
that he shall become a petitioning creditor for a greater sum than he paid ; but it 
does not on this account avoid the discharge. It may be an omission in the statute, 
yet it is sufficient for the party to say that the case does not come within the word* 
or the spirit of the act. 

Slosson, in reply. The discharge is void, because the defendant procured a per- 
son to become a petitioning creditor for a sum not bona fide due from him to 
[1G2] such person. Robertson accepted the assignment at the request of the de- 
fendant, and became his trustee for a specified object. He could not have 
enforced the judgment against the defendant; the assignment was, in law, a release 
of Kennedy and Maitland's claim against the defendant ; and at the very moment 
when Robertson became a petitioning creditor, the defendant might have required 
him to discharge the judgment. It is said that Robertson would be entitled to a 
dividend of the estate. Could a stronger illustration of the fraudulent character of 
this transaction be presented, when it is seen by the evidence of the case, that the 
whole of the debt, the consideration of the judgment assigned to Robertson, has been 
received by the assignors of the judgment ? Had the transaction been honafide^ the 
estate of the insolvent ought to have received the money from the drawer of the bills, 
the oriirinal cause of indebtedness. 

As to setting forth the cause of indebtedness. The act of 1813, (1 R, L. 261,) 
required the creditor to specify the nature of his demand, with the general ground 
of the indebtedness. This was amended by the act of 1817, {Statutes, 4:th vol. b. 
46,) which requires the debtor to specify and set forth clearly the true cause and 
consideration upon which the debt was contracted ; and the court in 20 Johnson, 22, 
give a construction to the statute, and say the specification shall be such as fairly to 
apprise the creditors of the general ground of indebtedness, so as to give them a 
clue to inquiry. This has not been done in the present case. 

By the Court, Savage, Ch. J. The question in this case is, whether the de- 
fendant's discharge is valid or not. By the first section of the act of 1813, (1 R. 
Jj, 460, )(i) no person shall become a petitioning creditor, who may have purchased 
or procured to be assigned to him, any debt due or to become due by such insolvent, 
except for so much only as was actually and bona fide given for the debt so purchas- 
ed or procured. By the 13th section of the same act, if the insolvent " shall pro- 
cure any person to become a petitioning creditor for any sum not bona fide 
[163] due from him to such creditor, or for any larger sum than is really or bona 
fide due from such insolvent to such creditor, to make such sum in value aa 
is required by this act as aforesaid," the discharge is declared void. The defendant 
procured David H. Robertson to purchase a judgment from Kennedy and Maitland 
for $7,169.99, for the nominal sum of one dollar, which he never in fact paid. This 

(&) 2 R. S. 16., Part 2. Chap. 5. Title 1. Art. 3. 
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Bum was necessary to make the two-thirds. Robertson swore this sum was due to 
him. This was an entire mistake ; not a dollar was due under this act. He could 
be a creditor at most for one dollar, provided he had paid it ; but not having paid 
any thing, he was not a creditor even for this sum, within the meaning of the act. 
On this ground, therefore, the discharge was void by the 13th section of the act. 
The judge charged the jury, that this fact was not sufl&cient to avoid the discharge, 
without proof of actual fraud. What further proof of actual fraud could be desired ? 
A clerk of the insolvent, without paying one cent, becomes a creditor of his master 
for more than $7,000, with intent to obtain a discharge from his bona fide debts. 
The statute makes the act, per 5e, avoid the discharge without requiring proof of the 
intent. Such proof is necessary as to certain other acts, to wit, receiving debts due 
before the assignment, secreting his estate or books, or Concealing his creditors. But 
the succeeding portion of the sentence relating to procuring a false creditor, requires 
no extraneous proof of fraud to avoid the discharge. 

Again: by the 11th section of the act of 1817, (Statutes, 4:th vol. 46 ft.,) the 
debtor is required to specify and set forth clearly the true cause and consideration 
upon which the debts were contracted ; and a failure in this respect, renders the dis- 
charge fraudulent and void. In Taylor v. Williams, (20 Johns, R, 22,) this sta- 
tute received a construction. The court said it was sufficient if the specification fair- 
ly apprized the creditors of the general ground of indebtedness, so as to givd them a 
clue to inquiry. The consideration in that case was money lent, money paid, and 
work and labor done at special instance and request. In this case, several of the 
debts are said to be due on promissory notes. By the third section of the 
act of 1813, the creditor must specify the nature of his demand, whether on [164] 
obligation, note, account or otherwise, with the general ground of such in- 
debtedness. The two provisions seem to require a similar specification. Something 
more then should be stated, than that the debt was due on note. The consideration 
for the note should be set forth so as to give the creditor a clue to inquiry. Here, 
also, the judge decided that an intent to deceive should be proved. My understand- 
ing of the act is, that from the want of a proper specification, the intent to defraud 
k inferrible, and conclusively so ; for the discharge is declared fraudulent and void. 

New trial granted ; costs to abide the event. 



Le Page vs. McCbea. 

Where one o» two joint partners pays a debt of the partnership by compromise with the creditor, it is not 
competent to the creditor to keep the debt alive, and anthorize the partner paying to enforce it by ac- 
tion against the other partner. 

The acceptance of other security , though for a less sum than the original debt, as a satisfaction for the 
whole debt, is a valid discharge on the ground .of accord and satisfaction. 

An assignment of property by a firm consisting of two partners, containing a condition that it shall ennre 
only to the benefit of such creditors as shall agree to look to each of the partners for only a moiety of 
such balance as shall remain after a dividend of the property assigned, followed up by a covenant to 
that effect on the part of the creditors, does not produce a severance of the partnership, although in 
the instrument executed by the creditors there be a covenant on the part of the partners, that they 
will individually pay a moiety of such balance. To give effect to such covenant, the instrument mu«i 
be executed by the partners. 

The non-joinder of parties defendantsjcan be taken advantage of only by plea in abatement. 

This was an action of assumpsit, tried at the New- York circuit in December, 
1825, before the Hon. Ogden Edwards, one of the circuit judges. On the trial; the 
following facts appeared : The defendant and John Slidell, junior, previous to the 
11th September, 1820, transacted business together as merchants, in the city of 
New- York, nnder the name of M'Crea & Slidell ; and being indebted to a number 
of persons, and amongst others to the plaintiff, whose debt was $2,727.96, they,, on 

Vol. I.— .13. 
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that day, made an assignment of their property to trustees, for the benefit of their 
creditors. The assignment contained a proviso, that no dividend should be made by 
the trustees to any of the creditors who did not, within one year, come in under the 
assignment and execute an agreement to accept the individual responsibility of each 
partner, for the one-half of their respective balances, and to release each part- 
[165 J ner respectively for the other half. On the 14th October, 1820, such an in- 
strument was executed by the plaintiff by his attorney, one Delonguemare, 
signifying his assent to be considered a creditor under the assignment, agreeing to 
accept the individual responsibility of each partner for one half of the debt due to 
him, and releasing him from the payment of the other half. It also contained a cov- 
enant on the part of M'Crea and Slidell, individually to take upon themselves each 
a moiety of the co-partnership debts, and pay the same ; and that they would not 
plead or set up their joint liability in any proceedings at law or equity, which any 
of their creditors, parties to the instrument, might commence against them. This 
instrument was executed by a number of the cre<litors besides the plaintiff; but 
M^Crea ^ Slidell did not execute it. On the 26th September, 1823, Slidell made 
an arrangement with Delonguemare, as the attorney of Le Page, in which it was 
agreed that Slidell should give Delonguemare the note of John Slidell & Co. for 
$1,200, payable in 60 days, and that Delonguemare should substitute him as the 
attorney of Le Page, to recover from M'Crea & Slidell, or their assignees, the debt 
due to Le Page. The note was given, and Delonguemare gave a receipt to Slidell 
for the same, in which he engaged thus to substitute him on the note being paid ; and 
the receipt proceeded to state that the Jiote ivas given on a settlement between De- 
longuemare and Slidell of the claims of Le Page, by way of compromise on the 
above mentioned terms, and under the deed of compromise of the 14th October, 1820. 
On the 8th of December, 1823, the note of John Slidell & Co. having been paid, De- 
longuemare executed the power of substitution. On the 25th October, 1825, John 
Slidell, junior, under that power, received from the assignees of M'Crea & Slidell, 
$1,449.90, and now claimed to recover from M'Crea, as the assignee of Le Page, 
the balance of the moiety of the debt of Le Page, which, according to the deed of 
assignment of September, 1820, and the covenant of October, 1820, was to have 
been paid by M'Crea. It was shewn, on the part of the plaintiff, that M'Crea, on 
the 24th October, 1822, acknowledged his liability to pay the moiety of Le 
[166] Page's debt in an application he made to be discharged as an insolvent debt- 
or ; he, in his account of creditors, having stated that he was indebted to Le 
Page in the sum of $1,150, being one-half of the debt due him by M'Crea & Sli- 
dell, deducting his interest arising from the assignment made by them for the bene- 
fit of their creditors. 

The judge charged the jury, that the action should have been brought against 
both M'Crea and Slidell, but that the defendant ou^ht to have taken advanta<re of 
the objection by plea in abatement ; that the discharge of one of two joint debtors 
was a discharge of both ; that the receipt to Slidell was a complete acquital of all 
obligation on his part to the plaintiff, was an accord and satisfaction in law, and that 
as by law the discharge of one partner is a discharge of both, it enured as a dis- 
charge to the defendant. That it was contended by the counsel for the plaintiff, 
*'that the assignment by M'Crea & Slidell to the trustees, and the agreement and 
release on the part of the creditors, was a severance of the joint responsibility of 
M'Crea & Slidell ; and that such discharge to Slidell, therefore, did not enure to the 
benefit of the defondant, he being individually responsible for the one-half of the 
oriirinal debt:" but that it was uncertain from the assig-nmcnt in what manner thb 
several liability was to be effected, whether the creditors were to accept the note" 
of each partner for the one-half, or whether such individual responsibility was created 
by the instrument itself, and that it was immaterial which ; for if they were to have 
received the individual notes or responsibilities of the defendant and Slidell respec- 
tively, then the joint debt remained until such responsibilities were given, and which 
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bad not yet been done ; and there being no agreement for individual responsibility 
except what was contained in the assignment, which was under seal, an action of cov- 
enant only could be maintained. That the creditors had absolutely released M'Crea 
A Slidell from joint responsibility, without acquiring the individual responsibility of 
each of the co-partners, unless such individual responsibility was created by 
the assignment itself, which being under seal, covenant only could be sustain- [167] 
ed, and that the plaintiff could not recover in the present form of action. 
That if the joint indebtedness of M'Crea & Slidell continued, the release of Slidell 
operated as a release of both, and if there was a separate liability of each of the said 
late co-partners, it was created by an instrument under seal, and that the plaintiff 
had mistaken his form of action. The plaintiff excepted to the charge. The jury 
found for the defendant, and the cause is now brought before the court on a case 
made for a new trial. 

P. W. Radclipp, for plaintiff. By the assignment of September, 1820, the 
joint liability of M'Crea & Slidell was destroyed, and a separate action given agains*i 
each partner for the moiety of each debt by his express agreement. It was compe- 
tent to the parties to make such an arrangement. The intent is clear and manifest; 
and when that is discovered, it must control the decision of the court. (5 Cowetiy 
170* 2 Cowen^ 806.) If a severance was made, the discharge of Slidell cannot 
operate to the benefit of the defendant. 

Assumpsit was the proper and only form of action. Covenant would not lie 
against the defendant on the deed of October, 1820. lie was not a party to it. It 
was in form a deed poll. To have warranted an action of covenant, the deed of Oc- 
tober, 1820, must have been scaled by the party ; and so it was holden in Gale v. 
NixoTiSj (6 Cowen, 445,) that though an instrunient purports to contain a covenant 
on the part of A., if A. does not execute it, covenant will not lie, though assumpsit 
may. be maintained, if there be a covenant on the other side. (See also 1 C kitty, 
114, 348. 12 Johns, R. 197. 14 Johns. R. 207.) Much less would covenant lie 
on the assignment of September, 1820. There is nothing in it from which a cove- 
nant may be inferred, thoutrh there is enough from which a promise may be implied. 
(1 Johns. R. 34. 20 Johns. 340. 2 Phil. Ev. 87. 13 East, 249. 5 Maule ^ 
Sel. 65.) Besides, M'Crea subsequently admitted his separate liability, when he 
applied for his discharge as an insolvent debtor. 

The arrangement between the attorney of Le Page and Slidell, cannot be [168] 
considered an accord and satisfaction. Such was not the intent. The pay- 
ment of a less sum without a release is no satisfaction. A technical release under 
seal must have been given to Slidell to enable the defendant to avail himself of it as 
a discharge. (7 Johns. R. 207« Gow on Partnership, 225 to 231.) The reason 
why a joint debtor is discharged by a release of his co-debtor is, that he cannot 
compel contribution. (20 Johns. R. 106.) The reason of the rule does not apply 
here. The defendant is called on for payment only of the balance of his moiety, 
which he had undertaken to pay individually, -and for the payment of which he had 
no right to call for contribution. 

H. Maxwell and J. Duer, for defendant. If the defendant is liable on his in- 
dividual assumption, the plaintiff cannot recover under the common counts. He 
ought to have framed a special count, stating the circumstances and averring a per- 
formance of all that was required of him, as conditions precedent to the accruing of 
the defendant's liability. 

The only count to which the evidence applied, was ihQ ivsinml covnput asset, and 
in support of this it was insufficient. The acknowledgment before the recorder was 
not oblisratory, because not mutual. It was not a stating of accounts by both par- 
ties. The plaintiff was not bound by it. Where a party relies upon an admission, 
it must be definite and precise, not liable to be defeated or changed by contingen- 
cies, as in this case, by the amount to be received from the assignees. 

The deed of October was not a compliance with the condition of the deed of Sep- 
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teniber, that the creditor should discharge each partner from the pajmeut of a moie- 
ty of the debt. It was an acquittance, but not a release. The debt was an eutire- 
wy. An entire thing cannot be released as to a part. (5 Baco?i's Abr, tit. Release 
Tj. Shepherd^ s Touch, chap. 19, Release, 320, 323.) 

xhe [)ayuient by Slidell of the note of John Slidell & Co. to the attorney of Le 
Page, and the acceptance of it, though for a less sura, was a satisfaction for the 
whole debt, and a valid discharge on the ground of accord and satisfactior- (20 
Johns, -R. 76.) The intent was to discharge both parties. The note was 
[169] accepted on a settlement of the claims of Le Page, by way of compromise. 
Can it be endtired that one partner shall buy up a debt against a partnership 
at a discount, extinguish the demand of the creditor against the firm, and turn round 
and enforce the demand to its full amount against a partner ? 

Slosson, in reply. By the deed of assignment and the acceptance by the credi- 
tor, the partnership was severed. The creditor had a right to agree that his demand 
against M'Crea and Slidell should no longer be a joint debt, and that he would look 
to each of the partners only for a moiety. His agreement might have been pleaded 
in bar to a joint action against the partners, and he would have been estopped by 
his deed. 

The creditor might bring his action against the partners separately. The deeds 
of September and October did not create a new debt ; they barely severed tlie debt 
which before existed. There was no necessity for a special count. The considera- 
tion existed previous to the severance, and though the right of action against the 
partners separately depended on a new agreement, that agreement being executed, 
the party might declare generally, and the acknowledgment of the debt was sufficient 
to support the general count. Where there is a duty, the law will imply a promise. 

If a severance was made, Slidell was as competent, and had as good a right as any 
other person, to purchase the demand of the plaintiff against the defendant. The 
receipt to Slidell was not a release of the debt. Every instrument is to be constru- 
ed according to the intent of the parties, and where there are several instruments re- 
lating to the same transaction, they are to be viewed together in ascertaiiiing such 
sense. (1 Johns, C. 91. 15 J hnj, R. 458.) The power of substitution connect- 
tjd with the receipt, shews that it was not intended to release the debt. It is admit- 
ted that the act of one partner must enure to the benefit of his co-partner. This is 
based on the broad principle that the cestui que trust shall not make an advantage 
out of him he represents ; but the argument here is founded on a petitio 
[170] principii; it is denied that here was a partnership. The partnership was 
dissolved, as between Slidell and the defendant, and the creditors who had 
come in under the assignment. Had Slidell paid the whole of Le Page's debt, he 
could not have enforced contribution against the defendant : his payment would have 
been voluntary. 

By the Courts Woodworth, J. The plaintiff declared in assumpsit on the 
money counts. It appeared that the defendant and John Slidell, junior, were part- 
ners, and on the 11th September, 1820, made an assignment of their property to 
trustees, for the benefit of their creditors, containins; a proviso, that the creditors 
within one year assent to come in under the assitrnment, and agree to accept the in- 
dividual responsibility of each partner for one-half of their demands, and release the 
other half, engaging to look to each partner for a moiety of their respective demands. 
In the assignment, the plaintiff's debt is stated at 82,727.96. 

The defendant proved, that on the 25th October, 1825, the trustees paid to Sli- 
dell $1,449.90, on a dividend on plaintiff's debt. This appears to have been done 
under the following authority: On the 18th June, 1821, the plaintiff gave a letter 
of attorney to one Belonguemare, to receive all moneys due from M'Crea and Sli- 
dell, to give acquittances, to compromise, conduct suits, and make substitution, &c. 
On the 8th December, 1823, Delonjruemare substituted Slidell as attorney in liis 
place. It appeared, that on the 26th September, 1823, Delongaemare reoeived from 
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Slidell the note of John Slidell.& Co. for $1,200, at 60 days, to the order of John 
Slid(Jl, junior, and gave a receipt, stating that when paid, Slidell was to be substi- 
tuted for Delonguemare as the attorney of the plaintiff, to recover of M'Crea and 
JSlidell, or the trustees, the plaintiff's debt; it being understood, that on payment of 
the note, Slidell was entitled to recover and receive the debt from M'Crea and Sli- 
dell to his own use, the note being given on a settlement by way of compromise. 

On the 14th October, 1820, an instrument was executed by the creditors, 
including the plaintiff by his attorney Delonguemare, reciting the assignment, [171] 
and agreeing with M'Crea and Slidell to come in under the assignment, and 
accept the individual responsibility of each of the partners, for a moiety of their de- 
mands, after the final dividend of the estate by the trustees ; and by the said instru- 
ment released all their demands beyond a moiety. It also contained a covenant 
that M'Crea and Slidell, each for himself, and not jointly, should take upon them- 
selves individually a moiety of the co-partnership debt, and to pay each the one-half, 
and not to set up their joint liability in law or equity. This instrument was pro- 
duced by the plaintiff, but it does not appear to have been executed by M'Crea and 
Slidell, or either of them. It also appeared, that on the 24th October, 1822, the 
defendant presented a petition to the recorder, under the act for giving relief in ca- 
ses of insolvency, in which the plaintiff's debt is stated at $1,150, being one-half of 
the debt due by M'Crea and Slidell, deducting the plaintiff's interest arising from 
the assignment. 

By the instrument bearing date October 14, 1820, the creditors agree to accept 
the individual responsibility of each partner. It was contemplated that each partner 
should become individually bound. In what manner they were to obligate them- 
selves, and at what time, is not stated. Until the partners had given their individu- 
al security, it appears to me there was no severance, but the demands of the creditors 
were against M'Crea and Slidell jointly. There is no evidence that they ever as- 
sumed the payment of a moiety individually. The creditors also release each of the 
partners of all their demand beyond a moiety. The intention appears to have been, 
that as to a moiety of the debts, the creditors were willing to accept whatever divi- 
dend might be made under the assignment, and for the residue look to the partners 
separately. The creditors only executed tho instrument. I do not therefor^ per- 
ceive that an action could be maintained on this covenant against either of th<» part- 
ners. If they had executed the instrument, the proper action to recover a moiety 
would be on the covenant. Its execution by M'Crea and Slidell would ne- 
cessarily have merged the original contract. If, then, this action can be de- [172] 
fended, it must be on other grounds. 

It has been correctly said, that the non-joinder of all the parties, is matter for a 
plea in abatement. It remains, then, to decide the effect of the settlement made be- 
tween Slidell and Delonguemare, the attorney for the plaintiff. 

On the 26th September, 1823, a compromise takes place, and a receipt is given 
to Slidell for a note of $1,200, which has been paid. It was given on the settle- 
ment of the claim of the plaintiff, by way of compromise ; or, in other words, De- 
longuemare received $1,200, as the full amount of the plaintiff's claim. It will be 
remembered that at this time the plaintiff's demand must have been against the 
partners jointly, for there had been no individual assumption of the debt. The re- 
ceipt shows the inducement that Slidell had for making this arrangement : Slidell 
was to be substituted in the place of the plaintiff, and receive to his own use what- 
ever could be collected of the debt, and accordingly on the 8th December, 1823, he 
was substituted by a power of attorney from Delonguemare, and by virtue of that 
power, on the 29th October, 1825, he received a dividend of $1,449.90, and now 
seeks to recover in the name of the plaintiff, the moiety which was to have been re- 
ceived on the individual responsibility of the partners. This cannot be done. The 
acceptance of the note, and payment of it, was a good accord and satisfaction. Here 
the note of third persons (John Slidell & Co.) was given, accepted and paid ; and 
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«lthougli it be admitted that it was for a less sum than the debt, was nevertheless a 
yalid discharge. The case of Boyd ^ Suydam v. Hitchcock^ (20 Jokiis. R, 76,) 
fully supports this doctrine. The plaiutiff, then, has received satisfaction, and dis- 
charged his debt. After this, it was not competent for him to authorize the partner 
paying, to keep the original demand alive, and enforce it by action in the plaintiif 's 
name against the other partner. 

The motion to set aside the verdict is denied. (a) 



i: 



fa) See Bank of Chenango v. Osgood, 4 Wend. 607. Bronson v, Fitzhugh, 1 Hill, 185. 

>ee An Act for the relief of partners and joint debtors. Laws of 1S38, chap. 257, p. 243. Amended 
Laws of 1845, chap. 348, p. 410 — and under this act, Bank of Poughkeepsie v, Ibbotson, 5 Uill, 461. 
Still V, Cass, 4 Barb. S. C. R. 92. 

Accord and satisfaction. Booth v. Smith, 3 Wend. 66. St. John v, Purdy, 1 Sandf. 9. Frisbie v, 
Lamed^ 21 Wend. 450. Douglass v, White^ 3 Barb. Ch. R. 621. 



[173] I. C. & J. Mow ATT vs, W. McLelan. • 

If money be mispaid to an agent expressly for the use of his principal, and the agent has paid it over, 
he is not liable to refund, (a) 

The question in these cases is, what amounts to a payment over ? Where the account between the prin- 
cipal and agent has been settled and closed, the agent is discharged. The retainer by the agent, of a 
portion of the money received, with the a^ent of his principal, in payment of a demand against the 
principal, is equivalent to the whole sum having been paid over to the principal, and the demand of 
the agent satisfied by the principal. 

Error from the New- York common pleas. The declaration contained the com- 
mon money counts ; plea, the general Issue. The cause was tried in the common 
pleas, in July, 1827, and a special verdict found by the jury: That in the latter 
part of 1820, the defendant, as the attorney of Charity Wright, the widow of Dr. 
John Gr. Wright, commenced three actions of dower ; that the defendants in those 
actions vouched the ancestor of the plaintiffs, to answer the actions, he having war- 
ranted the title to the tenants, who was summoned, but died before the return of 
the process ; whereupon, leave was given to the tenants to vouch over, and the plain- 
tiffs in this suit were vouched in, who were summoned and counted against. Subse- 
quently a compromise was effected between the defendant, as the attorney of his cli- 
ent, and the defendants in those actions, in which it was agreed, that for the consid- 
eration of 81,000, the demandant should release her dower, and her children release 
and quit-claim to the tenants their interest in the premises, which agreement was car- 
ried into effect on the 24th November, 1821 ; the plaintiffs in this cause paying to 
the defendant the above sum, and the releases being duly executed. The defendant 
disposed of the money by paying S300 to a Mr. Baldwin on the order of his client, 
$600 to herself, and retaining $200 for his counsel fees and costs, and on the 27tli 
Docember, 1821, took the receipt of his client in full. Subsequent to the date of 
the receipt, it was discovered that about thirty years before the commencement of 
the actions of dower, the demandant, together with her husband, had conveyed her 
right of dower to Aaron Burr, from whom the ancestor of the plaintiffs in this suit 
claimed title by several mesne conveyances, so that on the 24th November, 1821, 
neither the demandant nor her children had any interest in the property released ; 

but of which fact the defendant in this cause had no knowledge. The jury 
[174] farther found that the sum of $200 for the costs and fees of the defendant as 

attorney and counsel in the dower suits, was a moderate charge for his ser- 
vices. Upon which verdict judgment was rendered by the common pleas for the de- 
fendant, and to reverse which a writ of error was brought to this court. The cause 
was submitted on written arguments. 



(a) Langley o. Warner^ 3 Gonutook, 327. 
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C. G TROur, for plaintiffs. The first point made by the counsel of the plaintiffs 
in error is, that Mrs. Wright is liable to refund. The court having ^eser^ ed theii 
opinion on this point, the argument of the counsel is not presented. The second 
point raised is, that the defendant is liable for the $200 retained by him. It is a 
part of the general law of principal and agent, that when a person has received 
money as agent of another, who had no right thereto, and has not paid it over, an 
action may be sustained against the agent to recover the money, and the mere pass- 
ing such money ijQ account with his principal, is not equivalent to the payment of the 
money to the principal; but in general, if the money be paid over before notice to 
retain it, the agent is not liable. (1 Chitty^s PL 25, and cases there cited. Star- 
kie's Ev. 4ih parj, p. 113. Payley, Prin, ^ Agent, 304. 3 Maul, ^ Sel. 344. 
7 Johns. R. 182.) This rule of law applies to attorneys at law, as well as to all 
other agents. (5 Taunt. 815. ComyrCs Dig. tit. Attorney , 733.) The defend- 
ant here did not pay over the whole sum of $1,000 received by him ; but, in the lan- 
guage of the books, $200 of it was passed in account. On refunding the money, 
he will be entitled to recover his costs and counsel fees from his client, to whom he 
originally gave credit. It is no answer to the plaintiffs, that the defendant retains 
the money in consequence of dealings between him and his client. 

W. W. McLelan, in pro. per. . The responsibility of an attorney at law, is dif- 
ferent from that of an ordinary agent or factor ; he is answerable only to the court 
and his client. The plaintiffs had no claim against Mrs. M'right ; nmch less are 
they entitled to sustain their action against the defendant. The payment 
was voluntary. By due diligence, the demandant in the actions of dower [175] 
might have been defeated. Where the party has his remedy by contesting a 
demand and prefers to pay, he cannot recover back what he thus voluntarily pays. 
(1 Esp. R. 84.) The $1,000 were paid for a good and valid consideration. Color 
of title is a good consideration. (Dyer, 272, 3, in note, WhelpooVs case.) A 
promise in consideration of surceasing a suit is good, though the action be not dis- 
continued. (1 Com. Contracts, 13.) When a release is executed as the considera- 
tion of a promise, though the promissor reap no benefit from the release, the promise 
must be performed. (Cro. Eliz. 70.) The plaintiffs, too, have lost their action by 
lapse of time. In Nichols v. Seeron, (1 Atk, 575,) Lord Hardwicke says, * Where 
there is a payment of a long standing and no fraud, the party receiving the money 
is supposed to have spent it in his maintenance, and therefore it would be very hard 
to make him refund what is no longer forthcoming ;" and per Abbott, J. (1 Carr, 
8f Payne, 517,) "after a lapse of 5 years, it would be mischievous to allow the par- 
ties to say it was all a mistake." If the defendant is compelled to refund and to 
look to his client for his charges, he probably will lose them, as the statute of limita- 
tions may now be plead in bar of a recovery. 

By the Court, Savage, Ch. J. This was an action to recover back money paid 
by mistake. The defendant, as attorney for Mrs. Charity Wright, brought three 
actions of dower. The defendant in those actions vouched to warranty the ancestor 
of the Mowatts, the plaintiffs. The suits were compromised by the payment of 
$1,000 to the defendant, as the attorney of Mrs. Wright; on the receipt of which, 
Mrs. Wright executed a release of her dower, and her children released their inter- 
est, and the suits were withdrawn. The defendant paid over to his client's orders 
$800, and retained $200 for his costs and counsel fees, which is found to be a mode- 
rate compensation. Upon making this payment and settlement, the defendant took 
a receipt in full. Soon after the compromise, a conveyance was found from 
Wright and wife to Col. Burr, executed about thirty years previous The [176] 
money was paid by the plaintiffs the 24th November, 1821, and this suit 
brought in 1827, to recover from the defendant the $200 retained by him for his fees. 
These facts are found by a special verdict in the court of common pleas for the 
city of New- York, on which that court gave judgment for the defendant. 

Two questions arise in this case: 1. Whether Mrs. Wright is liable to refund 



178 CASES IN THE SUPREME COURT [Utica, 

Mowatt V, McGlelan. 
the sum of $1,000 thus received by her ? and if so, 2. Is the defendant liable to re* 
fund the $200 retained by him for his costs ? As the iirst question is one upon 
which Mrs. Wright has not been heard, and as that question, we are informed by 
counsel, will be discussed in a suit now pending against Mrs. Wright, I shall con- 
sider first the latter question, assuming for the present argument the liability of Mrs. 
Wright. In Bullcr v. Harrison^ (1 Cowper, 566,) Lord Mansfield says, **In gen- 
eral, the principle of law is clear, that if money be mispaid to an agent expressly for 
the use of his principal, and the agent has paid it over, he is not liable in an action 
by the person who mispaid it ; because it is just that one man should not be a loser 
by the mistake of another ; and the person who made the mistake is not without re- 
dress, but has his remedy over against the principal. On the other hand, it is just, 
that as the agent ought not to lose, he should not be a gainer by the mistake ; and 
therefore, if after the payment so made to him, and before he has paid the money 
over to his principal, the person corrects the mistake, the agent cannot afterwards 
pay it over to his principal, without making himself liable to the real owner for the 
amount." This rule is no where contradicted; and it has been held, in accordance 
with this principle, that a payment to the principal after notice of the mistake, or 
other circumstances which amount to notice, does not exonerate the agent, but he is 
personally responsible to the owner of the money, which has thus erroneously come 
into his hands. What amounts to a payment over, is generally the question in cases 
coming under this principle. In the case just cited, a sum of money had been paid 

to the defendant upon a policy of insurance as agept for the insured, tho 
[177] plaintiff then thinking the loss fair. The money was paid, part on the 20th 

April, and the residue on the 6th May, on which day the defendant credited 
the whole amount to the insured, in his account with them, against a larger sum in 
which they stood indebted to him. On the 17 th May, the plaintiff gave the defend- 
ant notice that the loss was foul. At this time nothing had happened to alter the 
situation of the defendant in relation to his principals. He had given no new credit, 
accepted no new bills, but affairs remained between them as on the 20th April. 
The principal question, therefore, was, whether the defendant having placed this 
money to the account of his principals in the manner stated, was equivalent to a pay 
ment over ; and the court held it was not. 

The case of Edwards v. Hodding, (5 Taunt. 815,) was an action against the de- 
fendant as agent and auctioneer for the deposit made by the plaintiff, as purchaser 
of a freehold estate at auction. The defendant had paid over the deposit after no- 
tice that the purchaser was dissatisfied with the title, and therefore the payment over 
did not protect him. In the case of Cox v. Pr entice ^ (3 Maule 6f Sel. 345,) the 
defendant, as agent of his correspondent at Gibraltar, had sold the plaintiffs a bar 
of silver, for which they paid more than the value, from the mistake of the assay- 
master. Upon discovering the mistake, the plaintiffs applied to the defendant for a 
return of the money, offering to return the silver. The defendant refused, on the 
ground that he had forwarded his account to his correspondent, in which he had 
credited him with the full sum ; it appeared, however, that the account was still un- 
settled between them. Lord Ellenborough states the principle of the agent's liabil- 
ity where there is no change of circumstances, and says, here it is admitted that no 
money has been paid over by the defendant to his principal, nor has there been any 
other thing done by him to create a change of circumstances. He then argues the 
case upon the liability of the principal, Bayley, justice, speaking of the case of Bui 
ler V. Harrison, says, " That case decides, that if things remain in the same state 
as they did here, the action will lie against the agent." The same point has beer 

so decided in this court. (7 Johns. R. 182, and 7 Cowen, 460, La Fargc 
[178] V. Kneeland,) In the latter case, Kneeland had received money for Braham 

and Atwood, which the plaintiff was entitled to recover from them ; but the 
defendant had passed it to the credit of his principals, and that credit was passed to 
the credit of another account. This we considered equivalent to a payment. It 
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closed the account between the agent and his principals, and therefore we held the 
agent was discharged. In this respect, that case differed from the cases of Bv Uer 
T. Harrison and Cox v. Prentice. In both these cases the account remained open ; 
no change of circumstances had taken place ; an erroneous credit had been given, 
which might be balanced by a corresponding charge on the debit side of the account 
no settlement had taken place, nor any closing of the accounts between the parties 

In the case now under consideration, the money was honestly and fairly received 
by the defendant as agent for his client, who, we now assume, ought to pay it back. 
The defendant disposed of the whole of it according to the directions of his client, 
paid her $500, paid $300 to one Elias Baldwin, retained $200 to himself, and final- 
ly settled his accounts and concerns with his principal, by taking a receipt in full. 
The $200 never passed out of his hands ; and it seems to be conceded, that if he 
had paid the whole sum to Mrs. Wright, and she had paid him back $200 in other 
money, this action could not be sustained. And is it possible that the rights of par- 
ties in this court depend upon idle and unmeaning ceremonies ? If the transaction 
was what it purports, it was in reality a payment by the defendant to his client, of 
the money in his hands, which he had received as her agent, and payment by her to 
her attorney of his costs. This closed the account between them. It is not to be 
oon'ected by a charge in an open account. There is no foreign correspondent either 
in America or at Gribraltar, as in the cases above cited, of Buller v. Harriso?i and 
Cox V. Prentice. If the plaintiffs recover here, the defendant must resort to his ac- 
tion to recover his money. This the plaintiffs can also do, and indeed have done. 
And here, too, it is alleged, if the defendant should be driven to his action 
against his client, his remedy is gone by lapse of time. The plaintiffs do not [179] 
sue till the statute of limitations is closing upon them ; and already more 
than six years have elapsed since the settlement between the defendant and his client, 

I am of opinion that the defendant is not liable, and that the judgment of the court 
below be affirmed. 

Judgment affirmed. 



Artcher, administrator of J. McKinney vs. Whalen. 

Where four promissory notes, and a release of dower as the consideration of the notes, were executed, 
and the whole delivered as an escrow, to take effect on delivery of possession of the premises in which 
the dower was released, which was to take place on a day certain, and the widow died before the day, 
it was held, that until the performance of the condition, the notes had not a legal existence, and were 
inoperative. Had the contract been completed by a mutual delivery of the notes and release, although 
the widow releasing her dower had died the next moment, the notes would have been good. 

This was an action of assumpsit, tried at the Saratoga circuit, in May, 1827, be- 
fore the Hon. Reuben H. Walworth, then one of the circuit judges. The declara- 
tion was on four promissory notes ; plea, the general issue. A verdict was taken for 
the plaintiff on the following state of facts, subject to the opinion of this court : On 
the 5th day of March, 1822, four notes were made by the defendant, payable to the 
intestate, for $50 each, payable on the first April, 1823, 4, 5 and 6; and a release 
of dower from the intestate to the defendant, in certain real estate in which she had 
a right of dower, was executed, and the notes and release were delivered to one 
Booth Northrop, upon the following conditions : If the intestate delivered up the 
possession of the said real estate, by the first May, 1822, the notes were to be deliv- 
ered to her, and the release of dower to the defendant; otherwise, the notes to be 
returned to the defendant, and the release to the in,testate. On the 30th April, 
1822, the intestate died on the premises, and was buried the next day. At the time 
of her death, the intestate had her goods packed up, ready to be removed from the 
premises, so as to deliver the possession the next day. Previous to the 1st May, the 

Vol. I.— 14. 
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defendant had sold the premises to one Barlow, who, on the 1st or 2d of May, went 
into possession. The notes were delivered to a son-in-law of the intestate, and the 
release of dower left in the store of the defendant, he being present and saying he 
did not want it. The defendant offered to prove a declaration of the intes- 
[180] tate, that she did not mean to give up the possession, which evidence was re- 
jected. 

Palmer & Goodrich, for plaintiiF, principally contended, that the consideration 
of the notes was the release of the intestate's right of dower, and that the deposit of 
the notes was only to secure the delivery of the possession at the time agreed upon. 

G. W. KiRTLAND, for defendant, insisted that the notes, being delivered as es" 
zrowSj until the condition was performed, there was not such a delivery as would 
give efficacy to theui. The condition was not performed, and being of a nature 
which could be performed only by the intestate, eo instanii she died, the power to 
perforin was forever extinguished. Th^ release of dower also being delivered as an 
escrotVf there was not such a delivery of it as would support the consideration of the 
notes, after the happening of the event which rendered the performance of the condi- 
tion impossible. (1 Shep. Touch, 59. Co. Litt. 36, a. 2 Black, Comm. 307.) 

By the Court, Savage, Ch. J. On the 5th March, 1822, the plaintiff's intes- 
tate, Isabel McKinney, executed to the defendant a release of her right of dower in 
certain real estate, of which she was in possession ; and the defendant executed four 
notes of fifty dollars each, payable on the first day of April, 1823, 4, 5 and 6. 
These notes, and the release of dower, were put in the hands of Booth Northrop, 
under this agreement : That if Mrs. McKinney should deliver up the possession of 
the premises which she possessed, by the first day of May, 1822, then the notes were 
to be delivered to her, and the release to the defendant ; but if she did not give up 
the possession of the said premises to the defendant, then the notes were to be re- 
delivered to the defendant, and the release to Mrs. McKinney. On the 30th April, 
1822, Mrs. McKinney died on the premises, and on the 1st May she was buried. 
Previous to the 1st May, the defendant had sold the premises to one Barlow, who 
took possession on or about the first of May. l^efore the death of Mrs. McKinney, 
she had packed up her goods for the purpose of giving the possession of the 
[181] premises on the first of May. The defendant offered to prove her declara- 
tions that she did not intend to deliver possession on that day. Northrop 
subsequently gave up the notes to the plaintiff, who had married a daughter of Mrs. 
McKinney, without the consent of the defendant. He also left the release of dower 
at the defendant's store, he being present and saying he did not want it. 

It is not stated in the case, but it is to be presumed, that the defendant was own- 
er of all the title to the premises occupied by Mrs. McKinney, except her right of 
dower — her life estate. The widow by a release of dower did not profess Ao convey 
any thing more than a life estate. Had the contract been completed by a mutual 
delivery of the notes and the release, although Mrs. McKinney had died the next 
moment, the notes nmst have been paid ; and on the other hand, had the agreement 
rested entirely in parol, and no notes nor release had been signed, there could have 
been no question that the defendant could not be called on to pay. The whole dif- 
ficulty, then, arises from the inchoate execution of the agreement between the par- 
ties. The writings were delivered conditionally. The delivery of possession by the 
first of May, that is, on or before the first of May, was a condition precedent, and 
on which the validity of the notes and release depended. Was that condition per- 
formed ? Mrs. McKinney died in possession on the day previous to the last on which 
delivery could be given. Previous to her death the condition was not performed, 
and the condition was not to be performed by her representatives. The notes were 
given for her interest in certain lands. Before those notes could become operative, 
neither the widow nor her estate were in existence. The one had descended to the 
silent tomb, the other passed to the owner of the fee. Until the performance of the 
condition, the notes had no legal existence ; and as the condition was not performedf 
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tho notes never had any efficacy. "Where the deed is delivered to a stranger, and 
apt words are used in the delivery thereof, it is of no more force until the condition 
he performed, than if I had made it and laid it by me, and not delivered it 
at all. If the party in such case get it into his possession before the condi- [182,] 
tion performed, yet he can make no use of it." (Shep, Touch. 59.) 

The notes in question were delivered upon a certain condition. That condition 
was never performed. The notes were, therefore, never operative. The defendant 
did, indeed, obtain possession of the premises, but that he was entitled to as owner 
of the fee. It could not be by any act of the widow, for she was dead. 

The defendant is entitled to judgment. 



Gould vs. Allen. 

la an action of covenant, a plaintiff is bound to aver enough to shew with all reasonable certainty, that 
he has been damaged. Thus, where G. agreed to sell a farm to A., containing 161 acres, and A. 
agreed to pay G. $26 per acre for all the land except the road running through the same, and cove- 
nanted to purchase in the premises if they were sold under certain mortgages \\'hich were liens upon 
the land, and to advance sufficient to pay such mortgages ; on the land being sold under the mortga- 
ges, and an action brought on the agreement for the recovery of damages, it was holden on demurrer, 
ihat the declaration was defective for the want of an averment as to the quantity of land contained in 
the road, so as to enable the court to say, that the plaintiff had sustained damage by the neglect or 
refusal of the defendant to purchase in the farm at the mortgage sale. 

Demurrer to declaration. Action covenant. The plaintiff declared on an 
agreement under seal, dated 3d July, 1826, by which he covenanted to sell to the 
defendant a certain farm containing 161 acres of land, and give a deed; and the de- 
fendant agreed to pay the plaintiff on the 1st May, 1827, $26 per acre, for all the 
land except the road running through the same^ which was to be deducted and not 
paid for. The defendant also agreed to purchase in the premises, if they were sold 
under certain mortgages which were liens upon the land, and to advance sufficient to 
pay the amount of such mortgages, and the costs of such sale ; for which advances, 
the plaintiff agreed to allow interest imtil defendant's payment fell due. On the 
28th April, 1827, the premises were sold under the mortgages, and bought in by 
one Louisa Smith, for the sum of $3,220, to whom a deed was executed by virtue 
of the said sale and purchase. The breach assigned is, that the defendant neglected 
to purchase in the premises, or to make the necessary advances to pay and discharge 
the liens. 

The defendant demurred, and assigned nine special causes of demurrer ; amongst 
others, that it did not appear by the declaration, that the plaintiff had tender- 
ed a deed; nor that the plaintiff had suffered or sustained any damage what- [183] 
ever by reason of the mortgage sale, &c. The cause was submitted on writ- 
ten arguments. 

Hooker & Tallmadge, for defendant. The extent of the defendant's liability 
to pay, depended upon the quantity of land in the farm, exclusive of the road run- 
ning through it ; or if required to purchase in the premises at the mortgage sale, he 
was not bound to do so, if the amount of the liens exceeded the sum which he had 
agreed to pay for the farm. To have enabled the court to judge whether the de- 
fendant was in default, and the plaintiff injured, the quantity of land to he paid for 
according to the terms of the agreement ought to have been averred ; for unless 
there was more land in the farm, exclusive of the road, than would have amounted 
to $3,220, at $26 per acre, the defendant was not bound to discharge the liens, nor 
has the plaintiff sustained an injury. The declaration, therefore, is defective for the 
want of the necessary averments. (1 Chitty^s PL 235, 236, 241, 255, 521. Com. 
Dig. Pleader, C. 17, 22, 50, E. 5, 6. A-chb. Civ. PI. 113, 115, 121.) The 
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counsel insisted, that from the general tenor of the agreement, the covenants should 
be adjudged to be dependant, requiring an averment of a tender of a deed The 
other points discussed by the counsel, not being particularly passed upon in the 
opinion delivered, are omitted. 

Maison, for plaintiiF. The covenants in the agreement are mutual and indepen- 
dent. (2 Johfis. R, 145, 272, 387. 5 Johns. R. 78. 10 Joh?is, R, 205, 2. 
Johns. R. 15. 5 Bos. ^ Pul. 233. 1 Sound. 320, n. 4. 1 Wils. 88. 1 Chit- 
ty's PI. 311, 12.) 

A specific allegation of the precise amount of damage sustained, is not necess; .y 
to be made ; and it is now the usual and approved practice in cases of this kind, to 
state only so much of any contract as contains the entire act which is to be done, and 
the rest of the contract which respects the liquidation of damages, after a right to 
them has accrued by a breach of the contract, is matter proper to be given 
[184] in evidence to the jury in liquidation of damages, but not necessary to be 
shown to the court in the first instance on the face of the record. (2 Johns. 
R. 149. 1 Chitty's PL 296, 301, 332. 13 Johns. R. 226.) It is manifest that 
the plaintifif has sustained damage by the default of the defendant. The purchase 
money to be paid at the stipulated price, amounts to $4,205.50 ; the premises were 
sold for $3,220. It is not to be presumed, that the road occupied so much of the 
land as to exhaust the difference between those two sums. 

By the Court, Sutherland, J. The eighth special cause of demurrer is well 
taken. The declaration does not shew that the plaintiff has sustained any damage 
by reason of the neglect or refusal of the defendant to purchase in the farm in ques- 
tion at the mortgage sale. If the farm actually sold for more than the defendant 
was bj his contract to give for it, then the plaintiff has sustained no injury by his 
omission to purchase it at the mortgage sale ; for it is very clear that the defendant 
was not bound to bid more than the price which he was to give for the faij-m ; that is, 
$26 per acre. And probably the construction of the agreement would be, that he 
was oblio;ed to bid no more than the amount of the mortgaore with interest and costs. 
The object of the stipulation on the part of the plaintiff, was to secure a fund to pay 
off the incumbrances, and prevent the property from being sacrificed. 

The farm is described as containing 161 acres ; the defendant was to give $26 per 
acre for all the land except tn^ '•oad running through the same, which was to be de- 
ducted and not paid for. How much was contained in the road is no where averred 
in the declaration, or set forth in the contract. The number of acres to be paid for 
by the .defendant, is therefore entirely uncertain. If, after deducting the road, less 
than 123 acres were left, then the price which the plaintiff was bound to pay at $26 
per acre, would be $3,198. But the farm actually produced at the mortgage sale, 
$3,220 ; so that the plaintiff has sustained no damage, as he has realized more than 
the defendant was bound to advance. It is not probable that the deduction for the 
road is as great as I have supposed. But we cannot judicially say that it ia 
[185] not, and the plaintiff is bound to aver enough to shew with all reasonable 
certainty, that he has been damaged. This I think he has failed to do, and 
that the demurrer on that ground is well taken. 

The covenants are clearly mutual and independent, and the plaintiff was not bound 
to aver a tender of the deed as a performance of his part. The action is not brought 
for the consideration money ; the only breach alleged, is the neglect to advance the 
mortgage money. I am inclined to think there is no force in any of the other causes 
assigned. 

Judgment for defendant on demurrer, with leave to plaintiff to amend. 
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S. Welsh vs. Carter. 

To maintain an action for selling one article of merchandize for another, there must be either warrantj 
or fraud. The circumstance that the article sold is entirely spurious and worthless, fraudulently 
made for the express purpose of being sold for a valuable commodity, which it was made to resemble^ 
does not vary the rul^ of law, as between innocent vendors and vendees. 

The principle of the rule of caveat emptor is, that the vendee has it in his power to guard against any 
latent defect or deception in the article purchased, by exacting a warranty from the vendor, and ap- 

• plies as weU to a case where the article was originally a fraudulent one, as to any other, if the vendor 
is not affected with the fraud, (a) 

The fact of the vendor having a remedy over against his factor abroad, or against the sellers of the arti- 
cle, does not affect the rights of subsequent parties, where there is no warranty or fraud. The decla- 
rations or representations of an agent, relative to the same article of merchandize, in the sale df which 
there is alleged to have been fraud, to other persons to whom he offered parcels of it for sale subse- 
quent to the sale in question, are aidmissible in evidence. 

This was an action of assumpsit on a promissory note. Plea, the general issue, 
with a notice attached, that on the trial of the cause the defendant would prove, that 
the note declared on belonged to John Welsh, and that the suit was prosecuted for 
his benefit ; that the consideration of the note was a quantity of barilla, purchased 
by the defendant of John Welsh, which was warranted to be Alicaut barilla of the 
first quality, when, in fact, it was not Alicant barilla of the first quality, nor was it 
barilla, but some fraudulent preparation, made for the purposes of fraud and deceit, 
and of no value whatsoever ; and that, consequently, the note was void. The cause 
was tried at the New- York circuit, in March, 1826, before the Hon. William A. 
Duer, one of the circuit judges. 

The making and endorsement of the note was admitted, and it was proved, by an 
answer of the plaintiff and John Welsh, to a bill of discovery, that the note 
was given on the purchase of a quantity of barilla, that it had been endorsed [186] 
to the plain tiiF without any consideration for his accommodation, to enable 
him to obtain a discount of the same, and if the note was not recovered, the loss 
would fall upon John Welsh. It appeared that D. W. Fitch was employed by John 
Welsh, who resides in Philadelphia, to sell a quantity of barilla in the city of New- 
York, which Welsh had imported. The defendant procured a sample, had it ana- 
lyzed by a chemist, made an offer for and purchased a quantity of the article, and 
gave his note for $860, the amount of hife purchase, at the rate of $52.50 per ton, 
payable in six months. The agent testified that he stated to the defendant that he 
was entirely unacquainted with the value of barilla, that the defendant must judge 
for himself what price he could give, that he did not warrant the article, or make any 
false or fraiidulent representation in relation to the same. Dr. Griscom testified that 
he had analyzed a portion of the article, that from its appearance he judged it to be 
of an inferior quality, and on analysis, discovered that it was made up of common 
salt and carbon, and was worth nothing for the purpose for which it was purchased, 
that he considered it an imposition, that it contained about one-half per cent, of al- 
kali, and was not worth one cent per cart load. The chemist, who had first analyz- 
ed the article four the defendant, testified that he had made a mistake, and on a revi- 

(a) 2 Kent's Coram. 478, (609, seventh ed.) Salisbury v. Stains, 19 Wend. 159. 

A warrantj of title will be implied more r^pdily than a warranty of quality or goodness. 

A fair price raises no implied warranty of quality. Moses v. Mead, 5 Denio, 617. Mixer ^, 0^ 
bum, 11 Metcalf, 559. See Willing t>. Consequa, 1 Peters, 317. Stone v, Deming, 4 Mete. 161. 

On a sale of goods with a bill of parcels, there is a warranty that the goods are as described in 
the biU. Henshaw v. Robins, 9 Mete. 86. As to what oonstitutes a sale by sample. Waring v. 
Mason, 18 Wend. 425. Beime ». Dord, 2 Sandf. 89. S. C. 1 Selden, 95; Ibid, 78. 

It is the doctrine of the civil law that on the sale of an article there is an implied warranty that 
it is merchantable or fit for the purpose declared. The cases of Gray v. Cox, 4 Bamw. & Cress. 108, 
Jones V. Bright, 4 Camp. N. P. 144, and other English cases give countenance to this doctrine. But 
the principle was expressly repudiated and the common law doctrine re-established in New-York ifi 
H«rt V, Wright, 17 Wend. 267. S. C. in error, 18 Wend. 449. Moses v. Mead, 1 Denio, 378 
8. C. 5 Denio, 617. Waring v. Mason, 18 Wend. 425. 
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sion, agreed with Dr. Griscom that it was of no value. The defendant offered to 
prove declarations and representations made by Fitch to sundry persons, subsequent 
to the sale to the defendant, relative to the value and quality of the portion of the 
article which remained on hand ; which evidence was objected to by the plaintiff, but 
admitted by the judge, and the plaintiff excepted. A correspondence also was 
shewn between John Welsh and a merchant in Boston, relative to the article, for 
the purpose of proving fraud, which it is unnecessary to detail. His honor, the 
judge, submitted the questions of warranty and fraud to the jury, and charged them, 
that if they believed the article to be a fraudulent article, although they should find 
that there was no fraud in the vendor, the policy of the law cast the loss 
[187] upon him, as the importer of the article; to which charge the plaintiff ex- 
cepted. The jury found for the defendant, and the cause now conies before 
this court on a bill of exceptions. 

J. CoiT, for plaintiff. Although an article is originally manufactured for the pur- 
poses of fraud, a bona fide holder is not responsible for the fraud, unless knowledge 
is brought home to him. On the trial, a case from 1 Salkeld, 289, was cited to 
support a contrary position, which was adopted by the judge. On examination, it 
will be found that case does not support the charge given to the jury. All that is 
decided by it is, that a principal is responsible for the misrepresentations of his agent. 
(3 Atkyns, 47.) 

The vendee here not only had an opportunity to examine the commodity, but 
availed himself of it, and analyzed the article by chemical tests. The vendor, there- 
fore, is not liable for a latent defect, and unless fraud or warranty was shewn, he was 
entitled to a verdict. 20 Johns, R, 196. 4 Cowen, 440. 8. Caiwpb, N. P, 153. 
4 id. 144, 169. 2 East, 320.) 

Anthon for defendant. The article delivered was totally different from thai un- 
dertaken to be sold, and in this respect is distinguishable from the cases in 20 John," 
son and 4 Cowen. In those cases the article proved to be of an inferior quality » 
here it is shewn to be entirely worthless — a fabrication for fraudulent purposes 
Suppose a man should purchase 100 chests of tea, and the article delivered should 
be found to be saw-dust ; or a bale of cotton, and it should turn out to be a log of 
wood surrounded by cotton, would the purchaser be liable to pay ? To render the 
contract obligatory, the thing sold must have an actual or potential existence. If a 
horse not present is sold, and it appears he was dead at the time ; or a house at a 
distance, and it is consumed by fire, the purchaser is not liable. (2 Rentes Comm. 
367. Pothier on Ohl. 12.) A case was tried in the mayor's court of New- York 
some time since, when Clinton presided, in which a contract was sought to be en- 
forced on the sale of a quantity of indigo. It was proved to be clay painted, 
[188] and the action was adjud<];ed not to lie. The counsel also cited, as analogous 
cases, 11 East, 300, 1 Mavle Sf Selwyn^ 593, and Chitty on Contracts, 230. 
The case of Hoini and Nichols, (1 Salk^2%^,) is directly in point. It was there 
holden, that if a merchant Fell one kind of silk for another, whereby the purchaser 
is imposed upon in the value, he may bring his action ; and though it appear in evi- 
dence that there was no actual deceit in the merchant, but that it was in the factor 
beyond sea, yet it will be sufficient to charge the defendant ; for it was said, he shall 
be answerable for the deceit of his factor civiliter, though not crijninaliter ; for 
since somebody must be a loser, it is more reasonable that he that puts the trust and 
confidence in the deceiver should be the loser, than the stranger. This principle is 
adopted, and the case in.Salkeld recognized as sound law in all the elementary wri- 
ters. (Bull, N. P, 31. Esp, N. P. 629. Long on Sales, 235. Livermore, 39. 
Paley's Agency, 230. Ross^ Vendors, 128 ; and see 1 Moore's R, 108.) 

The declarations and representations made by Fitch during the continuance of his 
agency, to other persons, relative to the pretended barilla, subsequent to the sale to 
the defendant, were properly received in evidence' as fects to be taken into consid- 
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eration by the jury, in passing upo"n the question of fraud. (4 Starkie's Ev, 60. 
6 Cowen, 90. 3 Johns. R. 235. 2 Campb, 655. 'i 

D. B. Ogden, in reply. Where a purchaser views an article of traffic for himself, 
and there is no fraudulent concealment, the fule of caveat emptor applies, l^e an- 
swer to the bill of discovery having been read by the defendant, the whole is in evi- 
dence. From that it appears that the article was bought and sold as a fair article ; 
that the defendant had a sample, and there is no complaint that it turned out to be 
different from the sample. He had it analyzed, offered a price, and made the pur- 
chase. Under these circumstances, let there have been what fraud there may in the 
compounding of the article, the vendor is not answerable for it. If the charge 
of the judge is correct, that the law casts the loss upon the vendor, where the [189] 
article is fraudulent or counterfeit, though he be innocent of the fraud, the 
rule of caveat emptor is a nullity. The case of Salkeld does not support the charge. 
There the sale was not by the principal, but by the factor abroad ; and it was holden, 
that when a factor perpetrates a fraud, the principal is responsible, and so the case in 
Salkeld is reported in 3 Atkyns, 43. 

By the Court, Woodworth, J. The judge charged the jury, "that if they be- 
lieved the article (sold by the plaintiff to the defendant) to be a fraudulent article, 
although they should find that there was no fraud in the vendor, yet the policy of 
the law cast the loss upon him as the importer of the article." In Swett v. Colgate 
and others, (20 Johns. R. 196,) the article sold, as in this case, was sold as barilla, 
but it proved to be not barilla, but kelp, an entirely different article, not used in 
this country, of little value for any purpose, and of none whatever for the purpose 
for which barilla is used — the manufacture of soap. It was contended in that case, 
that the commodity, having been advertised and sold as and for barilla, and so de- 
scribed in the bill of parcels accompanying the delivery of it to the defendants, it 
amounted to an understanding or warranty, on the part of the vendor, that it was 
barilla. That a warranty is always implied that the article is that for which it is 
sold ; but the court held that no such distinction was to be found in the cases ; that 
the common law rule, caveat emptor, applied to the case, and that where there is 
no fraud or agreement to the contrary, if the article turns out not to be that which 
was supposed, the purchaser sustains the loss. The same doctrine had been pre- 
nously held in this court, in Seixas v. Wood, (2 Caines, 48.) The action there 
was for selling peachum for brazilletto wood, and as there was neither warranty nor 
fraud, the vendee was held to have purchased at his peril. All the authorities are 
considered and analyzed in these cases, and the doctrine is conclusively established, 
that to maintain an action for selling one article for another, there must be either 
warranty or fraud. The rule of the civil law is admitted to be different. 
Can the circumstances, then, that the article sold is an entirely spurious and [190] 
worthless one, fraudulently made for the express purpose of being sold for a 
valuable commodity which it was made to resemble, vary the rules of law as between 
inuDcent vendors and vendees ? The principle of the rule of caveat emptor is this, 
that the vendee has it in his power to guard against any latent defect or deception 
in the article purchased, by exacting a warranty from the vendor; but if, instead 
of taking this precaution, he will trust to his own sagacity and judgment, he should 
bear the loss if they deceived him. The principle assumes that both parties arv 
equally innocent, and it throws the loss upon him who omits to exact that which 
would have afforded him ample protection, the exacting of which would have appris- 
ed the opposite party of the necessity of taking measures for his own indemnity. 
The principle does not look beyond the immediate parties to the transaction, and 
why is it not as applicable to a case where the article was originally a fraudulent 
one, (as the judge expresses it in his charge,) as to any other, if the vendor was not 
affected with the fi-aud. It is said the policy of the law in such cases casts the loss 
upon the importer or vendor, because he has his remedy over against his factor be- 
jond sea; whereas the defendant has no remedy, if the loss is thrown on him 
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Sappose, in an ordinary case, it should appear that the vendor who sold an article 
without warranty, purchased it with warranty, would that circumstance change the 
rule of law as between him and his vendee, and render him liable to respond ; not 
because he had been guilty of fraud, or had agreed to be answerable under such cir- 
cumstances, but because, if he was made responsible, he would be able to receive 
back whatever he was compelled to pay ? The law does not proceed upon such prin- 
ciples. It does not determine the rights of A. against B., by inquiring into those 
of B. against C. I am not aware of any consideration of public policy, which should 
induce the adoption of such a rule. The declarations or representations of Fitch, in 
relation to this same lot of barilla, to other persons to whom he offered parcels of it 
for sale, subsequent to the sale to the defendant, I am inclined to think were proper- 
ly admitted. Fitch was the agent for the plaintiff, for the purpose of selling 
[191] the whole lot of barilla^ and his agency continued until that was accomplish- 
ed or his power was withdrawn. His subsequent representations might, in 
connection with other circumstances, (in the absence of any direct proof as to what 
his contract with the defendant was,) be entitled to some weight, though under the 
circumstances of this case, where we have the direct and positive testimony of Fitch 
upon the subject, I think they should have had but little influence with the jury. 
They were, however, admissible, and the exception upon that point was not well 
taken. On the first point, however, we are of opinion that the learned judge erred. 
A new trial must, therefore, be granted. 



I. B. & J. B. Murray vs. J. Bethune, Executrix of D. Bethune, deceased. 

Any act or declaration of a party oonneoted with the subject of an agreement, whether prior or suhi^e- 
quent thereto, may be given in evidence to shew what the agreement was ; (a) but the mere impres- 
sion or understanding of one of the parties not communicated to the other cannot be given in evidence, 
because it will not justify the inference that the understanding of the other party was the same, and 
to constitute a contract or agreement, the assent of both parties is requisite. 

THiere money is paid into court, it is a payment pro tanto; the plaintiff has a right to take it out, the 
defendant has not. The subsequent death of the defendant, and the revival of the action against hia 
administrator, or the commencement of a new suit, does not change the effect of the payment. 

This was an action of assumpsit, tried at the New- York circuit, in January, 1827, 
before the Hon. Ogden Edwards, one of the circuit judges. The plaintiffs claimed 
to recover of the defendant a contributory share of an advance alleged to have been 
made by them to John R. Wheaton, under an instrument in the following words : 
"We, the undersigned, do severally and not jointly, hereby agree to guarantee and 
be accountable for the repayment of all such sum or sums of money, not exceeding 
in the whole the amount respectively affixed to our names, which may be lent and 
advanced by any person or persons, corporation or corporations, to John R. Whea- 
ton, or paid for his use, or by his order or directions, at any time within two years 
from the 'date hereof, provided the said John R. Wheaton shall be unable to pay the 
same, or for such part thereof as he may be unable to pay : but it is expressly agreed 
and understood, that should any deficit arise on the part of John R. Wheaton, that 
each subscriber is answerable for no more or larger share of the sum which he here- 
by guarantees, than shall be his proportion of the said deficit^ compared with the 

(a) If there be no latent ambiguity in the contract, subsequent acts of the parties are inadmissible ts 
give it a construction. Lowber v. Leroy, 2 Sandford, 202. Aliter if the instrument do not purport to 
be a complete agreement. Potter ». Hopkins, 26 Wend. 417. 

Where an agreement is reduced to writing, all previous negociations restins in parol are extinguished 
by it and cannot be resorted to, to help out or explain its meanine. Parkhurst v. Van Oonrtlandty 1 
Johns. Ch. 278. Armstrong v, Munday, 5 Denio, 166. Niles v. C^ver, 8 Barb. 205. 

A receipt is always subject to explanation. Van Rensselaer v, Morris, 1 Paige, 13. Emigd v, Web- 
iter^ 1 Johns. C. 145. Cowen and Hill's Notes to Ph. Ev. 381 (3d ed.) note 228. 
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whole sum subscribed, hereby guaranteed. And it is further stipulated, that [192j 
should not any demand be made on the subscribers, in consequence of the 
non-fulfilment of any engagement on the part of John R. Wheaton, for which they 
are hereby made accountable, prior to the expiration of the said term of two year». 
then this guaranty and our responsibility to cease thereafter. New-York, June 20th» 
1818.*' The instrument wa«5 produced with the names of a number of persons sub- 
scribed to it ; amongst others, the name of John B. Murray, with the sum of $1,000 
set opposite to it, and the name of Divie Bethune (the testator) with the sum of 
$500 set opposite. 

John B. Wheaton testified, that in October, 1818, James B. Murray, one of the 
plaintifiFs, applied to him to purchase a quantity of rum at a limited price to meet an 
order from the eastward. Witness reported that he could make a purchase at 9^. 
4id. per gallon. The price exceeded the limit, which was 9^. per gallon, and the 
plain tilfs declined taking it. Witness told Murray, that if his correspondent did 
not choose to take the rum at that price, he, the witness, would be glad to take it 
himself. On the next day Murray told him he might make the purchase. Witness, 
thereupon, bought the rum, 59 hhds. at 9s. Ad. for the notes of the plaintiffs at four 
months. A few days afterwards, Murray told witness that his correspondent declin- 
ed taking the rum. Witness replied, ** very well, I will look about and see what I 
can do with it." Witness further said, he should expect they would extend the 
time, and he would give his notes at six months. Witness afterwards took an order 
for the rum. The plaintiffs made a statement of the amount for which witness was 
to give his notes, including the first cost, the interest, and a commission of one and 
a quarter per cent. Witness gave his notes to the plaintiffs at six months, and hand- 
ed the same over to them, together with the guaranty endorsed in blank by witness. 
When he was directed by Murray to make the purchase, nothing was said about the 
guaranty. Witness had frequently desired ♦Murray to make purchases for him on 
the faith of the guaranty, which he had declined to do. Murray knew that 
the guaranty was all the property he had. It wiis always understood that [193] 
witness was to allow a commission to the plaintiffs, if they purchased for him. 
The witness was asked by the plaintiffs' counsel, "w^hether it was his understanding 
at the time, when he first proposed and agreed to take the rum, if the eastern cor- 
respondent should not, that in that event the guaranty should be given to the plain- 
tiffs as their security for the repayment of the amount of their notes." This ques- 
tion was objected to by the defendant's counsel and overruled : but his honor, the 
judge, decided that the plaintiffs might go into proof of any thing either said or done, 
both before and after the agreement in question, in order to lay a foundation for the 
inference of the jury as to the understanding of the parties. The counsel of the 
plaintiffs excepted to this opinion. It further appeared that the rum sold at a loss, 
that the notes of the witness were renewed from time to time, that the witness was 
unable to pay the amount, that notice of the plaintiffs' claim had been given to the 
testator on the 19th June, 1820, and a demand made of payment. 

The plaintiffs then stated certain other advances made by them to Wheaton upon 
the faith of the guaranty, the testator's proportion of which, according to the amount 
subscribed by him, and interest, was $82, which was admitted to be correct by the 
defendant, but it was alleged that the amount had been paid into court by the testa- 
tor in his lifetime, in a previous suit brought against him by the plaintiffs, for the 
eame cause of action, and had never been taken out of court, which suit abated by 
the death of the testator. This statement was admitted by the plaintiffs' counsel to 
be correct ; but he objected that the defendant could not avail himself of that pay- 
ment in defence of this action. His honor, the judge, overruled the objection, and 
the plaintiffs excepted to tliis decision also. The cause was submitted to the jury, 
who found a verdict for the defendant. A case was made to found an application 
for a new trial. 

R. Sedgwick, for plaintiffs. The judge erred in ezcluding the question put to 
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the witness, as to his understanding that the guaranty was to. be given to the plain* 
tiifs as their security. In certain cases, a party is confined to specific testi- 
194] niony, as in the proof of a sealed instrument, the subscribing witness must 
be produced. So under the statute of frauds, evidence of a peculiar charac- 
ter is required ; but when parol testimony is admissible, what shall and what shall 
not be evidence, depends upon the circuujstances of each case. The wit of man can- 
not confine it within certain specified general rules. If the evidence is positive, well ; 
if not, presumptive proof may be resorted to, when the fact is to be inferred from cii- 
oumstauces which either necessarily or usually attend such facts. If the circumstan- 
tial evidence be such as may afford a fair and reasonable presumption of the facts to 
be tried, it is to be received and left to the consideration of the jury, to whom alone 
it belongs to determine upon the precise force and effect of the circumstances proved, 
and whether they are sufficiently satisfactory and conviucipg, to warrant them in 
finding the fact in issue. The inquiry of the witness was not as to matter of opin- 
ion, but matter of fact. He had previously desired the plaintiffs to make purchases 
for him on the faith of the guaranty. It is a fair and reasonable presumption, that 
in this transaction it was understood by the parties, that the guaranty was to be de- 
livered to the plaintiffs, though nothing was said at the time as to the assignment of 
the guaranty. It is not to be believed, that the' plaintiffs trusted 'Wheaton on his 
own account, they knowing his circumstances, one of them having signed his letter 
of credit. In the case of McKee v. Nelson, (4 Cowen, 356,) the witnesses were al- 
lowed to give their opinion as to a fact in aggravation of damages, the court saying 
there were exceptions to the general rules of evidence. That was an action for 
breach of promise of marriage ; but is there a rule of law peculiar to the tender pas- 
sion, or will the same principles apply in every other case ? As to the doctrine of 
presumptive evidence founded on circumstances in connection with former transac 
tions, the counsel cited 1 Starhie^s Ev. 23. 

Suppose Wheaton, instead of transferring the guaranty to the plaintiffs, had re- 
fused to do so, and the plaintiffs had filed a bill in chancery to compel such transfer, 
charging that it was the understanding of the parties, that such transfer should be 
made, and requiring Wheaton to answer to such charge ; would he not have 
[195] been compelled to answer, and had he answered in the affirmative, would not 
a decree have followed of course ? 

At all events, the plaintiffs were entitled to a verdict for the sum admitted, vib. 
$82. The money was not paid into court in this cause ; it was paid in, in a suit 
which had abated by the death of the testator. 

G. Griffin, for defendant. The money paid into court in the first suit, enures 
to the benefit of the defendant in this suit. By the payment, the plaintiffs became 
the owners of the money, and mis^ht draw it out at their pleasure. This point is ex* 
pressly adjudicated in Barnes^ Notes, 279. 

As to the rejection of the evidence. The understanding and opinion of witnesses 
is not permitted to be given in evidence, except in matter of science ; and the reason 
is, that a witness would not be answerable in case of perjury : it would be impossi- 
ble to convict him of having falsified the truth. A witness is allowed to state the 
substance of a conversation or agreement ; but he is never permitted to state his un- 
derstanding,/ or the conclusion he has drawn from facts. 

The object of the inquiry was to shew a contract between the witness and the 
plaintiffs, in relation to the security which the plaintiffs were to receive for having 
given their notes. A contract is the meeting of the minds of the contracting parties, 
on the subject matter of negotiation. . The understanding of one party not commu- 
nicated to or concurred in by the other party, can have no binding effect. 

The counsel here was stopped by Sutherland, J., who observed that he had 
Bever understood that a witness might state his understanding or opinion, without 
•hewing the facts or circumstances on which the same were founded, from which the 

I 



Abgubt, 1828.] OF THE STATE OF NEW-YORK. 196 

Murray v. Bethune. 

jury might draw their inferences. There may be exceptions, such as the case in 
CoweUf which has been referred to. 

K. Sedgwick, in reply. The learned and venerated T. A. Emmet agreed in 
opinion with the counsel for the plaintiffs, that the judge at the circuit had erred, and 
advised the application for a new trial. The witness had frequently applied 
to the plaintiffs to make purchases for him on the faith of the guaranty. If, [196] 
in addition to that testimony, he had stated that at the time of the negotia- 
tion between him and the plaintiffs, it was his understanding that the plaiiitiffs were 
to have the guaranty as their security, the jury would not have hesitated to have 
found a verdict in their favor. No facts ought to be excluded, which form a reason- 
able ground of inference for the conclusions of a jury. In a case of conspiracy 
against twenty, after proof of conspiracy, evidence of facts against fifteen will con- 
vict the whole. 

By the Court, Sutherland, J. A new trial is moved for on two grounds: 1. 
That the judge ought to have permitted John K. Wheaton, a witness for the plain- 
tife, to testify as to his understanding of the agreement between him and the plain- 
tiffs ; 2." That the plaintiffs were at all events entitled to a verdict for the amount 
which was admitted to be due, and from which the defendant claimed to have been 
discharged by the payment of money into court by the testator. 

As to the first 'point, the judge decided that the plaintiffs might go into proof of 
any thing either said or done, either before or after the agreement in question, in or- 
der to lay a foundation for the inference of the jury as to the understanding of the 
parties ; but that the mere understanding of one of the parties to the agreement, 
without such understandi-ng having been communicated or assented to by the other 
party, could not be given in evidence in order to make out the contract or agreement 
between them. ^ 

I understand the rule to be as laid down by the judge. Any act or declaration 
of either party connected with the transaction, whether prior or subsequent thereto, 
may be given in evidence in order to shew what the agreement was. A fact is then 
proved, from which a jury may infer the understanding or intention of the parties; 
but the mere impression or understanding of one of the parties, not communicated 
to the other, can never justify the inference, that the understanding of the other 
party was the same, and in order to constitute a contract or agreement, the assent 
of both parties is requisite. It would be a most dangerous relaxation of the 
rules of evidence. There would be no possibility of convicting a witness of [197] 
perjury, on the ground of such evidence. His understanding of a transac- 
tion, if it may be called a fact, is one resting entirely in his own mind, and which 
cannot be disproved. There is nothing peculiar in this case, to take it out of the 
general rules of evidence. The case of McKee v. Nelson, (4 Cowen, 355,) is an ex- 
ception to the general rule. That was an action for breach of promise of marriage, 
and the question which was allowed to be asked the witnesses was, whether living in 
the same house, and constantly associating with the plaintiff as a member of the 
fiiraily, and from an attentive observance of her whole deportment during the court- 
ship, it was their opinion or not that the plaintiff was sincerely attached to the de- 
fendant. The point there to be ascertained was the state of the plaintiff's affections, 
and the court remark, '* We do not see how the various facts upon which an opinion 
of the plaintiff's attachment must be grounded, are capable of specification, so as to 
leave it like ordinary facts as a matter of inference to the jury. It is true as a gen- 
eral rule, that witnesses are not allowed to give their opinion to a jury, but there are 
exceptions, and we think this is one of them." Upon this point, therefore, the judge 
decided correctly. 

I presume from the statement in the case, that it was conceded that the amount 
which, under the second point, the plaintiffs contend they were at all events entitled 
to recover, had been regularly paid into court by the testator in a former suit, com- 
menced against him by the same plaintiff, for the same cause of action. If so, it was 
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a payment pro tanio. The plaintiiF had a right to take it out of court, and the de- 
fendant had not ; and I apprehend that the defendant dying subsequent to the pay- 
ment, the revival of the action against his executor, or even the commencement of a 
new suit, did not change the effect of the payment. This exception, therefore, is 
also unfounded, and the motion for a new trial nmst be denied. 

Motion for new trial denied. 



[198] The People vs, Frederick Fitch. 

Where an order for the delivery of goods was accepted and paid, and returned to the drawer, and the 
date of it subsequently altered by him, such alteratiuii was hoUlen not to be forgery at common law, 
although manifestly done with a fraudulent intent. To constitute forgery in such case, the act must 
have a tendency to effectuate the intended fraud. An order satisfied by the delivery of the goods, in 
the hands of the drawer in legal acceptation is no instrument, and an alteration of its date is no false 
making; it is what it purports to be. (a) 

The defendant was convicted at the Genesee oyer and terminer in April last, of 
forgery at common law. The judgment was suspended, that the opinion of this court 
might be obtained as to the legality of the conviction. The indictment contained 
two counts ; the first charging the defendant with forging an order for the dolivcry 
of goods, to wit, an order drawn by the defendant on one Kellogg, for a cow to be 
delivered to one Bangs, bearing date the 14th November, 1823; the second charging 
the uttering and publishing of the same order as true, with intent to defraud Bangs, &c. 

The evidence in the case Is as follows : On the 4th November, 1823, on a settle- 
ment of accounts between the defendant and Bangs, the defendant being found to be 
indebted to Bangs, he gave Bangs an order on Kellogg for a cow, and made to him 
his note for $12. and the parties exchanged receipts. On the 7th November, Bangs 
presented the order, received the cow, and delivered the order to Kellogg. Subse- 
quently, on a settlement between the defendant and Kellogg, the defendant took up 
the order. In March, 1825, on being pressed for payment of the note, the defend- 
ant told Bangs he had a little hit of an order to set off against the nofe. Bangs 
sued the defendant for the recovery of the note, and the defendant in his defence, 
set oiFan order, and on the trial of the cause, produced the order which he had 
drawn on Kellogg, on which the cow had been received by Bangs, with the date al- 
tered from the 4th to the 14th November, 1823. On an opinion being expressed by 
those present that the date had been altered, the defendant withdrew the order, and 
the plaintiiF discontinued his suit. Subsequently, a suit was commenced by Fitch 
against Bangs before a justice, in which he claimed to recover $15, the price of the 
cow delivered by Kellogg on his order to Bangs. Bangs set off the note of $12, 
and on the trial. Fitch proved the delivery of the cow, but did not produce 
[199] the order, and the justice rendered judgment in his favor for $3, the balance 
after deducting the amount of the note. 

The judge charged the jury, that the order having performed its office, ity^Sisfiino 
ius officio, and the subsequent alteration for the purpose of defence to the note, did 
not constitute the oiFence of forgery within the statute. If, however, they found the 
fact of alteration, they might find the defendant guilty at common law. The jury 
found the defendant guilty under the first count of the indictment of altering the or- 
der from the 4th to the 14th November, with intent to defraud Bangs, and not guil- 



(a) 2 R. S. 673, § 33. People v. Wright, 9 Wend. 193. 3 Chit. Crim. Law, 10ii9. Harris v. Peo- 

Sle, 9 Barb. S. C. R. 664. Barbour's Crim. Lnw, 109. People v. Rathbun, 21 Wend 509. Alexan- 
er V, Alexander, 9 Wend. 141 . Bex v, Randall, 1 Ross, and Ryan, 195. Rex v. Martin, 1 Moodjf 
483. Reg. V, Green, Jebb 282. 
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ty of the charge in the second count of uttering and publishing, &c. The case wai 
submitted on briefs. 

L. KuMSEY, district attorney. For definitions of the offence of forgery, see 2 
JSast^s P. C. 852; 3 Chitly^s C. L. 780. This is an order for the delivery of goods 
"within the statute. (5 Johns, R. 236.) Proof of the alteration of an instrument in 
a material part, will support an indictment for forging the whole instrument. (2 
East's P. C. 979. Archb. 189. 3 Chitty's C. L, 799.) It is not necessary to 
shew that a fraud was perpetrated ; it is sufficient to shew the intent. (Archb. 192. 
Easfs C, L, 854, 5. 3 Chitty's C. L. 199.) F.orgery may be committed by a 
party making a deed in his own name, or so altering a paper as to make the act ap- 
pear to have been done when it was not done. (2 East's P. C. 855. McNally'j 
Ev. 439.) If the defendant is not guilty under the statute, he is at common law. 
(1 Chitty's C. L. 238.) 

H. J. Redpield, for the defendant. Forgery at conmion law, is the fraudulent 
making and alteration of a writing to the prejudice of another man's right. (4 Black. 
Comm. 245. East's C. L. 840.) Though it is no longer necessary to constitute 
the offence, that some one should actually receive prejudice, still the act must be 
such as that another may be prejudiced. (East's C. L. 840, 861. 2 Ld. Raymond, 
1461.) It is not forgery for one to alter a paper which injures himself only. (Salk, 
375, Rex v. Knight.) The alteration in this case did injury to no one; it 
was impossible that any one could be injured by it, unless it might be the [200] 
defendant himself. It could not be of any use in defence of the action on 
the note, and in proof of the set-off, the order itself proved nothing. The proof of a 
delivery of a cow on the 7th November, would not give the defendant a claim under 
an order of the date of the 14th November. To give value to such order, it was 
necessary to have shewn that it had been accepted and paid. The defendant had a 
right to alter, or destroy the order ; it was functus officio. Had he uttered it after 
the alteration for the purposes of fraud, he should have been indicted for such of- 
fence. The jury have acquitted him of the offence of uttering and publishing, and 
they have convicted him of altering a useless paper, his own property. 

By the Court, Savage, Ch. J. Is this forgery ? Forgery ha3 often been defin- 
ed by learned jurists. By Mr. Justice Blackstone, ** forgery is the fraudulent mak- 
ing or alteration of a writing, to the prejudice of another's right:" by Buller, jus- 
tice, "the making a false instrument with intent to deceive:" by Baron Eyre, "a 
false signature with intent to deceive." Again: "the false making an instrument 
which purports, on the face of it, to be good and valid for the purposes for which it 
was created, with a design to defraud :" by Grose, justice, "the false making a note 
or other instrument with intent to defraud:" by Mr. East, "the false making of 
any written instrument, for the purpose of fraud and deceit:" (2 E. P. C. 852, 3:) 
by Mr. Chitty, "the false making or alteration of such writings as either at common 
law or by statute are its objects, with intent to defraud another." (3 Chitly's Cr. 
X. 1022.) This writer notices a distinction between forgery and fraud; that the 
latter must actually take effect, while the former is complete, though no one is actu- 
ally injured if the tendency and intent to defraud be manifest. As to what false 
making i? necessary to constitute the offence, it has been held that a party may make 
a false deed in his own name, by antedating for instance, so as to prejudice a prior 
grantee. So by endorsing a bill of exchange in his own name, when he is not the 
real payee. (2 E. P. C. 855. 4 T. R. 28.) On this principle, we held 
Peacock guilty of forgery, for endorsing the permit for the delivery of a quan- [201] 
tity of coal with his own name, knowing that he was not the real consignee of 
the coal, though of the same name. (6 Cowen, 72.) So making a fraudulent alter- 
ation or erasure in any material part of a true instrument, or any alteration which 
c;ives it a new operation, as by altering the date of a bill of exchange after accept- 
ance, whereby the nayment was accelerated. (4 T. R. 320. 3 Ch. Cr. L. 1038. 
3 East's P. C. 855.) 
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As to what shall be considered a warrant or order under the statute, the docu- 
ment forged must be such as appears to give to the bearer a disposing power over 
the property which he demands : it must assume to transfer the right, at least, of the 
custody of the goods to the oftender. (3 Ch. Cr. L. 1033.) 

Such are the principles applicable to cases ot forgery of the description of the pres- 
ent. This is not like the case of the bill of exchange, with the date altered after ao- 
ceptunce and before payment. Here the order was paid. Suppose a bill of ex- 
change or promissory note, paid and taken up by the maker, who then, for purposes 
of fraud, alters the date, would such alteration constitute forgery ? Suppose the de- 
fendant in this case, instead of prefixing the figure 1 to the figure 4, in the date of 
the order which had been paid and taken up, had drawn an entire new order of the 
date of the 14th November, would that have been forgery ? Here was no intermed- 
dling with an instrument, the property of another. Here was no use of the name of 
another. Here was, indeed, a fraudulent intent; but in the act of altering the date, 
or drawing a new order of his own, there was no necessary tendency to fraud. The 
order was not at all necessary to aid in the perpetration of the fraud which the de- 
fendant contemplated, and which he eifected without the order. The paper in his 
own hands could have no effect, and was no evidence in his defence to the action on 
the note ; and had he produced the witness to prove the delivery of the cow under 
it, that witness must have falsified the order and defeated the fraud. It is not ne- 
cessary, however, that fraud should be perpetrated to constitute this offence. An 
intent is sufficient, with a tendency to effectuate fraud. My objections to this con- 
viction are, 1. That this paper, after it was delivered up to the defendant, 
[202] was no instrument at all in the legal acceptation of the term ; 2. There was 
no false making. The order purported to be drawn by the defendant, and it 
was so drawn. It purported to be dated the 14th November, and it was so dated. 
And 3. The order had no tendency to aid in the fraud. I am, therefore, of opinion 
that the court of oyer and terminer be advised to arrest the judgment. 



Smith and others, executors of Smith, vs. Hicks. 

Where an agreement is entered into between two persons, that one of them shall become special bail for 
a third in a suit commenced against such third person, and that they will equally bear and pay the 
losses and damages which may be sustained in consequence of such assumption of responsibility, .and 
they subsequently each contribute their portion to the payment of the debt in the suit in which bail 
was given, and one of them afterwards receives from a partner of the defendant in the suit the smm 
advanced by him, it was held that the other, in an action of assumpsit for money bad and received, 
was entitled to recover the moiety of the money received from the partner, (a) 

A variance between the proof and a bill of particulars cannot be urged on the argument of a case, if the 
objection was not taken at the circuit. 

This was an action of assumpsit for money had and received, tried at the New- 
York circuit, in April, 1826, before the Hon. Ogden Edwards, one of the circuit 
judges. The plaintiffs had furnished a bill of particulars, which stated the claim to 
be S605.63, being the half of $1,211.26, paid by the testator to the defendant, un- 
der an agreement that the testator should equally bear and pay with the defendant 
the losses and damages which he might sustain by reason of his becoming bail for 
one Cyprian Webster, in a suit commenced in this court in favor of Robert Cheese- 
borough and others against the said Webster and Giles Griswold, together with the 
interest of that sum. The defendant, it was alleged, received the money in April, 
1822. 

(a) Assumpsit for money had and received is an equitable action, and as a general rule the qnestion 
is, to which party ear mqito et bono does the money belong. Buel if. Bonghton^ 2 Den. Oi , 2 Burr. 
1005. 1 Dong. 138. See 1 Cowen's Treatise, 148 et seq. 
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The plaintifFa produced in evidence a sealed instrument, executed by the testator, 
"bearing date 18th January, 1820, with a receipt of the defendant indorsed thereon, 
dated 7th February, 1821. The sealed instrument, after reciting the agreement 
stated in the bill of particulars, contained a covenant on the part of the testator, that 
he would perform the agreement, and the receipt indorsed upon it was in the follow- 
ing words: *' New-York, Feb. 7, 1821. lleceived from G. Smith, Esq. a note 
drawn by Messrs. Smith, McCall & Co., dated 8th inst., at three months, for twelve 
hundred eleven ^^^q dollars, being the one half of the judgment, interest and 
costs in the within mentioned suit, in which 1 am special bail." Signed O. [203] 
H. Hicks. Which note, it was admitted, had been paid. The agreement 
between the testator and Hicks, was drawn by an attorney at the request of the tes- 
tator, in the presence of Webster. Griswold, the co-defendant in the suit referred 
to in the receipt, testified, that the suit against Webster and himself was commenced 
for a partnership debt, owing by him and Webster; that at the time when Hicks be- 
came bail for Webster, the firm of Smith, McCall & Co., of which the testator was a 
partner, were creditors of the firm of Webster and Griswold to a large amount ; that 
Webster died insolvent some time ago ; that in 1822, Hicks, the defendant in this 
suit, called upon him, and told him he had paid, or was bound to pay, a large sum 
of money as bail for Webster, in the suit commenced by Cheeseborough and others, 
and requested witness to pay him the money which he (Hicks) had so paid or was 
bound to pay; that he accordingly procured the note of a Mr. Imlay for the amount, 
and delivered it to the defendant in this cause, for the sum of $1,288.91, due 4th 
April, 1822. An admission of the defendant was then proved, that he had received 
that note on account of money which he had paid, or was bound to pay as bail for 
Webster, and that the note had been paid. On this evidence, the judge directed 
the plaintiff to be called, and a nonsuit to be entered. 

D. B. Oqden, for plaintiffs, after stating the case, observed that the plaintiffs 
were equitably entitled to recover, and therefore could sustain their action for money 
had and received. 

G. Griffin, for defendant. The bill of particulars claims the half of the amount 
paid by ike testator to the defendant, and not the half of the money received by the 
defendant from Griswold. The probata and allegata must agree. The objection 
is technical it is admitted, but it was taken at the trial, and is now insisted on. 

There was no contract on the part of the defendant with the testator — no agree- 
ment to make common cause. The covenant w^as, on the part of the testa- 
tor, equally to bear and pay all losses which should be sustained by the de- [204] 
fendant, in consequence of his having become bail for Webster. He fulfiled 
his covenant, and it was cancelled by being delivered up. After that, all relation 
between the parties j^eased. Allowing them even to have been co-sureties, after the 
payment by each of his part of the loss, the relation of co-surety-ship ceased. In 
the payment they were co-sureties, but in the spes rectiperandi they are not part- 
•ners. If partners in the spes recuperandi, they must join in an action for their in- 
demnity. This the parties could not have done. Not having a joint interest, they 
could not have joined in an action. To enable several persons to join in demanding 
the re-payment of a sum of money, it ought j;o have been paid out of a joint fund, 
(19 Johns. R. 217,1 and that each would have been obliged to bring his separate 
action, shews that the relationship which had existed between them was destroyed. 
Had Hicks been under the necessity of commencing a suit for his indemnity, he 
could not have joined the testator with him as a plaintiff, and had he recovered, the 
testator could not have called for a distribution. The cancellation of the covenant 
shews that the parties themselves considered the business as closed between them. 

D. B. Ogden, in reply. The. variance between the evidence and the bill of par- 
ticulars cannot now be insisted on, as it does not appear in the case, that the objec- 
tion was taken at the circuit. 

Whenever a party can shew that ex ^cequo et bono he is entitled to recover, the ao 
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tion for mon* y had and received will lie. The defendant here was the only person 
who could sue for indemnity ; he alone was the bail of Webster. The testator had 
made himself responsible only to the defendant, to bear equally with him the loss ; 
when, therefore, the defendant was refunded the money paid, he became the trustee 
of the testator for the one half. They agreed to divide the loss, and each party is 
entitled to participate in what is recovered from the adventure. Suppose the wkole^ 
instead of the half^ had been received by the defendant from Griswold, is there a 
doubt but what, in equity, the defendant would have been compelled to ac- 
[205] count to the testator ? and if so, this suit can be sustained. The instrument 
of 1820 is not cancelled, the payment of the one half is indorsed, and that 
being the extent of the testator's liability to the now defendant, the paper was de- 
livered up to him. 

By the Court, Woodworth, J. The plaintiffs declared on the money counts. 
The bill of particulars stated the demand to be for $605.63, money received by the 
defendant for the use of the testator, being one half of $1,211.26, paid by the testa- 
tor to the defendant, under an agreement that Smith should equally bear and pay 
with Hicks, the losses and damages which Hicks might sustain by reason of becom- 
ing bail for one Webster, in a suit in favor of Cheeseborough and others against 
Webster and Griswold. 

The plaintiffs proved a receipt, signed by the defendant February 7th, 1821, for 
a note drawn by Smith, McCall & Co., at three months, for $1,211.26, being one 
half of a judgment in a suit mentioned in a paper on which the receipt was indorsed, 
which note^ it was admitted, had been paid. The paper writing was then proved. 
It was executed by Smith, and stated that it had been agreed between Hicks and 
Smith, that the former should become bail for Webster in the cause before mention- 
ed, and that they should equally bear all losses, &c., in consequence of Hicks be- 
coming bail. Smith covenanted to pay jointly and equally all such losses. This in- 
strument bears date January 18th, 1820. 

Griswold was then called as a witness. He testified that Webster died insolvent; 
that in 1822, Hicks stated that he had paid or was bound to pay a large sum as bail 
for Weteter, and requested the witness to pay him, which he did by procuring a 
note for $1,288.91, due April 1st, 1822, to be given to Hicks for the amount he 
had paid or was bound to pay. Hicks admitted the note was paid. The firm of 
Smith. McCall & Co., of which the testator was a partner, was, at the time Hicks 
became bail, a creditor of Webster and Griswold to a large amount. 

The judge nonsuited the plaintiffs. From this statement, it appears Smith stood 
in the nature of bail for Webster with Hicks, who, it is to be infeiTed, actu- 
[206] ally entered special bail ; and from the written agreement which Smith gave 
to Hicks, the former bound himself to pay half, or, in other words, to be- 
come equally liaMe. Although the paper was produced by the plaintiffs, it is evi- 
dent that it had been in Hicks' hands. He indorsed the receipt on it. After that, 
the writing being satisfied, it was natural to find it in the possession of the testator 
or his representatives. At the time the money was paid on Smith's note, what claim 
had he? manifestly aqainst Webster and Griswold, who were partners, and had been 
sued for a partnership debt. Smith had made himself liable at the solicitation of 
Webster, and was entitled to be reimbursed by them for the money advanced on 
their account. Thus far it is clear Hicks is protected. The business between him 
and Smith was closed. Both Smith and Hicks seem to have been remediless, unless 
they could afterwards obtain payment from Webster and Griswold. Thoir claim 
would be separately for one half; for the payment of the judgment of Cheesebo- 
rough and others, if paid, was not paid out of joint funds. This principle is estab- 
lished by the case of Doremus <^ Wilher v. Selden, (19 Johns, R. 213.) Subse- 
quently, however. Hicks demanded of Griswold, the surviving partner, the money 
he had paid as bail for Webster; and on the 4th April, 1822, received $1 ,288 91. 
It does not appear that Griswold (who had not been arrested in the suit of Cheese- 
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borough) had any knowledge of the fact that Smith had become jointly liable with 
Hicks at the request of Webster, and had previously paid one half the recovery ; 
nor does it appear why Hicks accepted only about one half of the sum which it 
would seem he had become liable for as the bail of Webster, when he might have 
demanded the whole of Griawold, as so much money paid for his use, on the implied 
promise of indemnity of his partner; nor is it material in this case to know why a 
less sum was accepted. Griswold made the payment, on the allegation of Hicks 
that he had been obliged to pay, or had been charged a^ special bail of Webster. 
Under these circimistances, the question arises, was Hicks equitably bound 
to let Smith participate with him in the money thus recovered ? The money [207] 
was paid by Griswold to satisfy what had been advanced in consequence of 
Hicks becoming the bail of Webster. It was received with that intent ; and if so, 
it seems to me, that as to one half, it was money had and received for the testator. 
Was not the claim of Smith against Webster and Griswold extinguis^hed pro ta/ito^ 
by the payment of Griswold to Hicks the special bail? It certainly would be, if 
Griswold was authorized to make the payment ; and that he was so authorized, I 
think evident. Hicks was the surety, the only person known by Griswold in the 
proceedings. Griswold must be considered a stranger to the arrangement between 
Smith and the defendant. If the plaintiffs cannot recover in this action, I do not 
perceive they have any other remedy. The palpable injustice of allowing the de- 
fendant to retain the money cannot prevail, the principles applicable to the action 
for money had and received entitling the plaintiffs to recover. The objection that 
the claim proved does not conform to the bill of particulars cannot now be urged, 
a#it does not appear to have been taken at the circuit. 

I am therefore of opinion that the nonsuit be set aside and a new trial granted, 
with costs to abide the event. 

New trial granted. 



Pattov, admr. of Weston, vs. Foote. 



In an action of covenant, where the covenant ia to indemnify and save harmless a party from the pay- 
ment of a bond, a breach that he was forced and compelled to pay the bond, without stating how and 
in what manner he was compelled to pay, is bad on special demurrer. So the assigning of two breach- 
es of the same covenant or stipulation in the same count, is bad. 

Demi]RRER to declaration. The declaration was in covenant, for that the defend- 
ant, by an instrument in writing under seal, covenanted to indemnify and save harm- 
less the intestate from all claim, demand, suit, costs, charges or damages, from or on 
account of a certain bond for the payment of money executed by the intestate ; and 
assigning for breach, that the defendant not having saved harmless and indem- 
nified the intestate from claims, demands, suits, costs, charges or damages, [208] 
for or on account of the said bond, 'he, the said intestate, in his lifetime, was 
forced and compelled to pay, and did pay the sum of $2,409.63, in satisfaction and 
discharge of the principal and interest of the bond. And further, that the intestate 
was damnified in the further sum of $1,000, for costs, expenses, losses, services, 
charges and damages necessarily incurred on account of the bond. The defendant 
demurred, and assigned for causes, 1. That the plaintiff does not allege how and by 
what means the intestate was forced and compelled to pay the said sum in satisfac- 
tion of the bond, whether by due process of law or by oth^r means, lawful or unlaw- 
ful ; 2. That he does not allege whether the necessity mentioned in the second 
breach was from force or violence, or due process of law, or from fraud or negli- 
gence, or whatever cause ; 3. That the declaration is double and multifarious, in as- 
signing two distinct breaches of the same covenant. 

Vol. I.— 16. 
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B. Sedgwick, for defendant. The declaration 'is bad on general demurrer. The 
defendant had assumed to pay the debt, and had beconte the debtor, and the intes- 
tate had no riuht to pay the bond, unless he was compelled by process of law. And 
when compelled, he was bound to shew how compelled. A general allegation that 
he was compelled to pay Is not sufficient; if it was, the very fact of his liability 
might be given in eyidence, in support of the allegation. In all cases of bonds of 
indemnity, the party may shew how he was compelled to pay. (Corny )Cs Dig, 
Pleader^ C. 48.) If the declaration is not bad on a general demurrer, it clearly is 
so on special demurrer. (7 Cowe?i, 442.) 

Staples, for plaintiff. Generally, if a party alleges, by a traversable allegation, 
a breach of covenant, it is sufficient. Having alleged that he was compelled to pay, 
on issue joined, a voluntary payment would not have supported the issue. A man 
who pays in discharge of an obligation, can never be considered, even in a case like 
this, a colitntccr. The only case in which it is necessary to shew how an act was 
done, is where a leiral act is to be done ; then the fact must be plead with such cer- 
tainty, as that the court may judge whether the intent of the covenant has 
[209] been fulfilled. This rule, however, applies only where performance of a cov- 
enant is plead ; for in no case is a party obliged to shew how a covenant hath 
been broken, in any other manner than by alleging the fact which shews the breach 
and the ground of damage. (7 Joh7is, R, 358. 1 Chitty^ 518, 326.) 

By the Court, Sutherland, J. This is a special demurrer to thQ plaintiff's 
declaration, and it appears to me to be well taken. 

The defendant covenanted to save the intestate harmless against a certain bond, 
and to indemnify him against all costs, charges, &c., arising therefrom. The breich 
assigned is, that the defendant, not having indemnified and saved harmless the said 
intestate from all claims, &c., on account of said bond, the said intestate was forced 
and compelled to pay, and did pay to the holder thereof a large sum of money, to 
wit, the sum of $2,409.63, in full satlsfiiction and discharge thereof. He should 
have stated how and in what manner he was compelled to pay. In Packard, v. HilU 
(7 Cornell, 442,) it was held that this general mode of declaring was good on general 
demurrer ; but it is there said, that it would undoubtedly be Ijald on special demur- 
rer. It was also said in that case, that an allegation that the plaintiff was compel-- 
led to pay by a court of competent jurisdiction, without stating what court, would 
be bad on general demurrer. If a party plead a judgment, he must say in what 
court it was obtained. (2 Salk. 517.) In an action against a sheriff for an escape, 
a plea that the prisoner was discharged out of custody, by due course of law, is bad 
on special demurrer. (Currie <^ Whitney v. Henry, 2 Johns. 12. 433.) So upon 
a covenant for quiet enjoyment, without lawful disturbance, a breach merely stating 
that the plaintiff was disturbed, is insufficient ; it should be, that he was legitimo 
modo disturbed, or otherwise the plaintiff should shew by whom he was disturbed 
and how. (1 Chitty, 328. 2 Saund, 181, h. Com, Dig, Plead, C. 47, 49.) 

The declaration seems to assign two breaches of the same specific covenant or 
stipulation in the same count. This is bad. (Com, Dig, Plead, C 33. 1 Chitty^ 

331.) 
[210] The defendant, therefore, is entitled to judgment upon the demurrer, with 
leave to the plaintiff to amend on payment of costs. 

Judgment for the defendant. 



Gold and Sill ads, Bissell. 



V 



In jnstice^s ooarts, where summons is the reji^lar process, a warrant without oath, is irregular and 
void. The justice has do jurisdiction over the person of the defendant, and all parties oonoemed in '"' 
arrest under such process are trespassers. 



August. 1828.] OF THE STATE OF NEW- YORK. 211 

Gk>ld ads, BisselU 

▲ warrant without oath, founded on the return of a summons served by copy, issued one year after tht 
summons, is not justified by the statute. The warrant should issue within a reasonable time ; and it 
would seem that twelve days would be considered such reasonable time. Where a plaintift" delayed 70 
days in such a case, before he issued a warrant, he was held to be out of court, the arrest under it ad- 
judged unlawful, and an action of false imprisonment sustained against him. 

A maniml touching of the body or actual arrest, is not necessary to constitute an arrest and impiieon- 
nient ; it is sufficient if the party be within the power of the officer and submits to the arrest. 

A partj in a justice's court is not accountable for the issuing of process, unlcs he directs or sanctions it. 

Though a party having a justification will lose his defence by joining in a plea with another not entitled 
to justify, still a verdict cannot be rendered against him, unless he is proved guilty under the plea of 
the general issue. 

This was an action for false imprisonment, tried at the Oneida circuit, in Octo- 
ber, 1826, before the Hon. Nathan Williams, one of the circuit judges. The decla- 
ration was in the usual form; plea, the general issue by the defendants jointly, with 
notice of special matter. It appeared in evidence, that the defendants presented a 
note to a justice of the peace, against the plaintiff, for collection ; that on tlu) 7th 
July, 1824, the justice issued a summons in favor of Gold and Sill, against Bissell, 
which was delivered to a constable and returned served by copy. On the 7th July, 
1825, the justice issued a warrant in the same suit, on which Bissell was arrested; 
the arrest was made by a constable calling on Bissell and informing him of the pro- 
cess he had against him. Bissell went with the constable about half a mile, when 
he procured a person to engage that he would appear before the justice on the next 
day. On the next day he did appear, and Gold, one of the defendants in this cause, 
was notified of the fact, and a student in his office, by his direction, attended the 
trial. Bissell objected that being a freeholder and having a family residing in the 
county, process of warrant could not legally issue against him without oath being 
made in conformity to the directions of the statute, and that the issuing and return 
of a summons served by copy in July. 1824, did not authorize the issuing of a war- 
rant in July, 1825, as a continuation of the suit. The justice overruled the 
objoction and gave judgment for Gold and Sill. It was further proved, that [211] 
the plaintiff was a freeholder at the time of the issuing of the warrant, and 
that it was issued without oath. The justice testified that he could not recollect 
whether or not Gold and Sill, or either of them, had given him explicit orders to 
^ne the warrant. 

The judge ruled that' the warrant had been irregularly issued ; that the imprison- 
ment was sufficiently proved ; that Gold, by appearing, had made the tre^^pass his 
own ; and submitted the question, whether Sill, the other defendant, was guilty or 
not, to the jury. The jury found a verdict for the plaintiff against both defendants. 
On application for a new trial, the case which had been made was submitted on writ- 
ten arguments. 

S. A. Talcott, (attorney-general,) for defendants. There was no irregularity in 
issuing the warrant. After an execution issued in a court of record, there is no need 
of a set. fa, to revive the judgment. Continuances may, at any time, be entered on 
the roll. So of capias, to save the statute of limitations, it may be continued, as a 
matter of course, for years. 

If the warrant was irregular, there was no actual arrest sufficient to maintain an 
action for an assault and battery and false imprisonment. (2 Bos. ^ Ful, 211. 3 
Camph, 139. 1 Salk. 79.) 

If there was a sufficient arrest, the action should have been against the justice, 
and not against the defendants. It does not appear that they directed the issuing 
of the warrant, nor is there proof of their knowledge that it irregularly issued* 
Gold might have supposed the warrant had issued upon a return to a recent sum- 
mons. (2 Johns, C. 49, 51. 3 Johm, C, 84, 5. 7 Cowen, 249.) To render Gold 
liable as a trespasser eft initio by subsequent assent, the assent must be clear and ex- 
{flicit, and founded on a full knowledge of the previous trespass. (9 Johns, R, 117.) 

If the assent of Gold rendered him liable, it could not affect Sill, who is not shown 
to have had any knowledge of the transaction. The authority of a joint creditor or 
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'212] partner does not extend so far, as to authorize one of the creditors or part- 
ners to render his fellow creditor or co-partner a trespasser, merely by con- 
senting to be so considered himself. 

J. A. Spencer, for plaintiff. The justice's court act contemplates a speedy 
course of proceeding. Twelve days are given for the return of a summons. An ad- 
journment cannot extend beyond three months; ninety days for delay of execution, 
and ninety days more for return. If the summons is not served personally, and the 
defendant does not appear at the tiuie and place appointed, nor shew good cause for 
not appearing, thefi the justice is authorized to issue a warrant, such is the language 
of the act. {Statutes^ ^th vol. c. 281.) There is no analogy between the rroceed- 
ings in a justice's court and courts of record, as to the continuance of pi reess. There 
is no record in a justice's court upon which the continuances can be entered; the 
proceedings must be followed up strictly, or the suit is discontinued. (5 Johits. R, 
353. 20 Johis. li. 309.) 

A manual touching is not necessary to constitute an arrest and imprisonment. It 
is enough that the defendant submits to the authority of the officer who has process 
to arrest him. 

The defendants are answerable for the illegal arrest. Instead of disaffirming the 
act, they sent an agent to appear for them and prosecute the suit, who took a judg- 
ment, notwithstanding the objection to the arrest. Though the justice could not 
recollect explicit orders to issue the warrant, he did not say that he issued it of his 
mere volition. The defendants cannot allege ignorance of the irregularity of the pro- 
cess. They knew that a warrant could not legally issue, unless the requirements of 
the statute had been complied with ; and the contrary not appearing, the law will 
imply that it issued on their application. 

The defendants having joined in the plea and notice of justification, one being con- 
victed of the trespass, the other has lost his defence. (2 CaineSy 108. 7 Cowen, 330.) 

As to the right to maintain the action, 11 Johns, R, 444; 12 Johns. R. 257; 3 
Cowe7if 206. 

By the Courts Savage, Ch. J. A motion is made for a new trial on several 
grounds. 1. It is contended that the warrant was regularly issued ; that 
[213] the justice having once issued a summons, and that being returned served by 
copy, he may issue a warrant as a continuance of that suit, at any time dur- 
ing the continuance of his commission. The statute directs, that the first process 
against freeholders and inhabitants having families, shall be by summons; **but if 
such summons was not served personally, and the defendant does not appear at the 
time and place appointed in such summons, nor shew good cause for not appearing, 
then the said justice shall issue another summons or warrant against such defendant 
at his option." {Statutes, Qth vol. c. 281.) In all other cases, a warrant against a 
freeholder or inhabitant having a family, nmst be granted upon oath according to the 
act, except in favor of a non-resident plaintiff. (a) 

In cases where summons is the regular process, a warrant without #oath is irregu- 
lar and void. Without the oath, the justice has no jurisdiction over the person of 
the defendant ; and all parties concerned in an arrest under such process, are tres- 
passers. If the warrant in this case was issued as the first process in the cause, no 
doubt it must be held irregular and void ; but it is supposed to be justified by the 
statute, in consequence of the previous issuing and service by copy of a summons. 
Had the summons been personally served, the plaintiff must, upon the return of it, 
have taken some further proceedings in the cause, or the cause would have been dis- 
continued ; but if the ground assumed by the defendants be correct, after a service 

(a) The same provision without any essential variation of language was retained in the Revised 
Statntes. 2 R. S. 229, § 18, 19. Bissell v. Hills, 3 Wend. 389. See Cowen's Treatise, Chap. 3, Sec- 
tion 2. ibid. p. 442 et seq. The changes effected by the non-imprisonment act and the Code of Pio- 
•edure do not afifect this question. 
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of a summons by copy, the plaintiffs may omit any further proceeding for twelve 
months or twelve years, if the justice should remain in commission, and yet the suit 
continue. 

The legislature, I apprehend, never intended to make such a law ; nor have they. 
It is not stated within what time the plaintiff shall be at liberty to proceed by war- 
Tfiut; after the return of a summons served by copy. It may be done, no doubt, as 
soon as a reasonable time for the defendant's appearance has expired, without an ap- 
pearance. . How long this privilege continues, we can only infer from the 
policy of the act, and the general course of proceedings before justices. [214] 

The defendant is not compelled to appear, though he may do so, upon a 
service of a sunmions by copy. If he does not, the plaintiff can compel his appear- 
ance by another summons, or be in a situation to take judgment upon personal ser- 
vice. But the legislature seem to have thought, that if the defendant did not choose 
to appear upon service by copy, the plaintiff ought not to be delayed for twelve days 
longer, before he could make any progress in the suit, and therefore authorized the 
issuing a warrant i/istanter. But if the plaintiff chooses to delay issuing a warrant 
for twelve days after the return of service by copy, I can see no reason arising out 
of the statute, why he should not proceed again by summons, and the suit be consid- 
ered a new suit. 

It is somewhat singular, that there is no reported case deciding how long the priv* 
ilege of issuing a warrant continues. The practice, I presume, has been to issue the 
warrant on the day of the return of the sunmions. 

In the case of Van Re7isselaer v. Granger^ decided several terms past, a warrant 
had been issued on the day when the summons was returned, served by copy, and 
after the defendant had neglected to appear ; and one question was, whether the issu- 
ing the summons or the warrant was the commencement of the suit, we held there 
was but one suit, commenced by the summons and continued by the warrant. 

In the case of Babcock v. Ely, decided May term, 1825, the question now before 
the court was considered, and in my judgment decided. In that case, Ely had sued 
Babcock by summons before a justice. The summons was regularly issued, and on 
the 23d November, 1821, returned served by copy. On the return, no demand be- 
ing made for a summons or warrant, the justice, without the knowledge of the plain- 
tiff, supposing the suit at an end, entered under the title of the cause that the plain- 
tiff appeared, but the defendant did not ; and that the plaintiff was indebted for costs, 
and charged him 12^ cents for judgment, and subscribed his name thereto, which was 
his custom when a suit was disposed of. On the 2d February, 1822, the jus- 
tice issued a warrant in the same cause without oath, the defendant being an [215] 
inhabitant having a family. Babcock sued Ely for false imprisonment, for 
the arrest upon this warrant, in Monroe common pleas. On the trial in that court, 
the plaintiff was nonsuited ; but on error brought to this court, we reversed the judg- 
ment of nonsuit, holding that the plaintiff before the justice, by his delay, was out 
of court, and could not legally proceed by warrant without oath. In that case the 
plaintiff had neglected to proceed for more than two months. Here twelve months 
exactly elapsed between the issuing of the summons and the warrant. In the for- 
mer case, the justice made an entry, shewing his understanding that the suit was at 
an end. No such entry was made in this case. But holding as I do, that the plain- 
tiff before the justice is bound to make his election in a reasonable time, and that 
no reason can be drawn from the statute for extending that reasonable time beyond 
twelve days, I do not consider the entry of the justice as material. On this point; 
therefore, I am of opinion that the issuing of the warrant was irregular and illegal. 

2. It is said there was no arrest ; and some cases are cited to shew that submis- 
sion to process without compulsion, is no arrest nor imprisonment. Yet we under- 
stand the law to be well settled, that no manual touching the body, or actual force 
b necessary to constitute an arrest and imprisonment. It is sufficient if the party 
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bo witliin the power of the officer and submits to the arrest. Such was the fact in 
this case. 

3. The only remaining question is, whether these defendants are liable for the ille- 
gal arrest and detention of the plaintiff? The justice issued the warrant; but wheth- 
er the plaintiffs in that suit, or either of them, gave explicit orders, he does not re- 
collect, lie leaves us to infer that he issued the warrant without orders. In Per- 
cival V. Jones, (2 Johns. C. 51,) this court said, "While the justice acts ministeri- 
ally, or as clerk of the party, he will be justified in issuing any process within his 
jurisdiction, that may be demanded by the plaintiff. But in order to charge the 

plaintiff in the suit, it should appear that it was really his act. It ought not 
[216] to depend on the general intendment of the law, that every writ or process is 

purchased by the party in whose favor it issues. If it appears to be the of- 
ficious or voluntary act of the justice, without any direct authority for that purpose, 
an innocent plaintiff ought not to be implicated." So, also, in Taylor v. Trasky (7 
Coweriy 249,) it was held that a party in a justice's court is not accountable for the 
issuing of process, unless he directs or sanctions it ; and a different relation was sup- 
posed to exist between the party and the justice, from that of client and attorney in 
courts of record. 

4. It becomes necessary, then, to inquire, whether the plaintiffs before the justice, 
the defendants here, sanctioned the conduct of the justice in issuing the warrant. 
Mr. Gold undoubtedly did. When he was notified by the constable, he sent his clerk 
to attend the trial. The objection was expressly taken on the trial, and opposed by 
Mr. Gold's agent. But there is no evidence shewing any direction by Mr. Sill, nor 
any approbation subsequently. The verdict against him, therefore, seems to be with- 
out evidence. It is urged, however, on the part of the plaintiff, that having plead- 
ed jointly with Mr. Gold, he must share the same fate. There are cases where one 
defendant by joining in a plea with a co-defendant, loses the benefit of a defence good 
as to him if pleaded separately ; but those are cases of justification, either under a 
special plea or where a justification may be given in evidence under the general :ss- 
sue. Tills is not a case where a justification can be proved, unless pleaded or givon 
notice of. So far as his defence consisted of a justification, Mr. Sill must abide the 
fate of Mr. Gold ; but before it is necessary for him to justify, the plaintiff must shew 
a cause of action upon the plea of the general issue. And it is well settled, that 
though several , defendants plead jointly, one may be convicted and another acquit- 
ted. (14 Johiis, R. 166.) 

I am, therefore, of opinion that a new trial must be granted on payment of costs, 
unless the plaintiff consents to amend the verdict, by entering a verdict in favor of 
Mr. Sill. 



[217] Wardell and others, vs, Pinney. 

Where a promissory note is declared on as payable to the order of the plaintiffs, and the note produced 
on the trial is payable to them, but in their partnership name^ it is no variance, although it is not 
allc<ifed in the declaration that the note was thus made payable, or that the plaintiffs were partners, 

• prorided the fact be shewn on the trial that the plaintiffs compose the firm to whom the note is made 
payable. 

This was an action of assump<?it on a promissory note, tried at the Herkimer cir- 
cuit, before the Hon. Nathan Williams, one of the circuit judges. 

The declaration, after stating the making of a certain promissory note by the de- 
fendant, proceeded as follows: "And then and there delivered the said note to the 
said plaintiffs, by which said note the said defendant promised to pay, four months 
after the date therof, to the order of the said plaintiffs, at the Mohawk Bank, $179.13, 
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for value received." The note produced and proved on the trial, was payable to the 
order of Wardell^ Van Bureii ^ Co,, and the plaintiffs proved that they composed 
a firm, and transacted business as grocers under that nanie. The defendant object- 
ed that there was a variance between the note produced and that described in the 
declaration. A verdict was taken for the plaintiffs, subject to the opinion of this 
court. The case was submitted on written arguments. 

P. De Witt, for plaintiffs. The note is set out in the declaration according to . 
its legal effect. It is declared on, as payable to the plaintiffs, and the plaintiffs are 
proved to be known by the name of the payees of the note ; there is therefore no 
mis-description. In an action by a plaintiff' of the name of Willis, as the payee of 
a promissory note, when the note produced was payable to Willison, evidence was 
received that the plaintiff was intended. (2 Starkie, 29. 3 Campb. 29.) In an 
action on a promissory note against Christopher B., a note signed with the abbrevi- 
ation of Christ. B. was admitted in evidence, on proof that such was the usual and 
ordinary way in which the defendant signed his name. It was not shewn that there 
were any other persons than the plaintiffs, who were known by the name mentioned 
in the note : not a shade of doubt was raised as to their right to recover, under the 
note. 

N. S. Benton, for defendant. The declaration commencing in the name [21 8 J 
of Owen AVardell, Samuel Van Buren and Charles Wardell, and averring that 
bj the note set forth the defendant promised to pay to the order of the said plain- 
tiffs, virtually alleged that the note in its terms was payable to the order of Owen 
Wardell, Samuel Van Buren and Charles Wardell. It is not averred that the note 
was made payable to the order of the plaintiffs, in the name of their firm, nor that 
they were partners and transacted business under such name : there was therefore a 
fatal variance between the note described and that produced. (1 Chit/y^s PL 307. 
4 T. R. 611. 3 Bos. Sf- Pul. 562. 4 T. R, 314. 8 Johns. R. 256. 7 Johns. 
JR. 468.) In the declaration, it should have been averred that the plaintiffs were 
partners, doing business under a particular name and firm. (1 Caines, 192.)- 

By the Court, Savage, Ch. J. The declaration contained a count on a note,, 
payable to the order of the plaintiffs. The note produced was payable to the order 
of Wardell, Van Buren <^ Co. This was objected to on the ground of variance, 
but received subject to the opinion of this court. It was proved that the plaintiffs 
were partners, doing business as merchants under the firm of Wardell, Van Bnre?i 
6f Co. Had the declaration stated the note as given to the plaintiffs, by the name, 
style and description of Wardell, Van Buren & Co., there would have been no 
ground of objection. (3 Caines, 170.) There was, surely, no variance: the plain- 
tiffs were shewn to be known by the description of the payees in the note, and I can 
see no objection to such testimony. In Wood v. Bulkley, (13 Johiis R. 486,) a 
note signed Christ. Bulkley, was held to prove an averment of a note made by 
Christopher Bulkley, it being proved that the defendant usually abbreviated his 
name in that manner. 

This case does not come within the principle of the case of the Manhattan Corr." 
pany v. Ledyard, (1 Caiyies, 192.) When an act is done by one of a firm, in the 
name of the firm, then it is proper to aver the partnership ; and evidence that one 
of the firm made an instrument, using the partnership name, is sufficient to 
support an averment that the firm made the instrument. When, therefore, [219] 
a note is made payable to a firm, evidence that the plaintiffs compose the 
firm to whom the note is made, is sufficient to rebut any objection of a variance 
arising from the fact that it is not made payable to the plaintiffs by their individual 

names. 

Judgment for plaintiffs. 
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Van Wart vs. Smith & Holly, survivors of Irving. 




minghaiu for collection, who transmitted the same to their correspondents in London, by whom the bill 
was presented for acceptance to D., who refused to accept; but no notice of the non-acceptance wa« 
given to B. until the day of payment, when the bill was presented for payment and dishonored. B. 
transmitted the bill to A., requested payment of the amount, and apprised him of the circumstances 
in relation to the bill. A. refused payment, returned the bill, and insisted he was discharged from 
liability to make payment, in consequence of not having had due notice of the non-acceptance. In 
assumpsit by B. against A., to recover the amount of the bill for which A. was in advance at the 
drawing of the same. 

It was heldf on a case made containing the above facts, that A. not having indorsed the bill, was not 
entitled to notice of dishonor, and remained liable to B. for the amount of the goods. 

That C, the drawer, not having funds in the hands of D., and the circumstances not being such as to 
induce a reasonable expectation that the bill would be accepted, was likewise not entitled to notice. 

That the bill was not received as an absolute payment, and that B., in relation to it, stood in the char- 
actor of an agent to A., and having placed it, according to the ordinary course of business, in the 
hands of bankers for collection, and having apprised A. of the non-acceptance and non-payment as 
soon as he received notice himself, was not chargeable with a want of diligence or fidelity, in the dis- 
charge of his trust as an agent ; that whatever might be the eflect of the laches of the bankers, in an 
action against them by B. or by A., had he indorsed the bill, such laches had no bearing upon the 
rights of B. ; and, therefore, that B. was entitled to judgment. 

This cause came before the court upon a case agreed upon between the parties, 
containing the following facts: The plaintiff, residing at Birmingham, in England, 
received there, on the 1st July, 1818, from the defendants and William Irving, de- 
ceased, then being co-partners in trade, residing at New- York, and transacting busi- 
ness under the firm of Irving, Smith and Holly, and being the correspondents of thA 
plaintiff, a bill of exchange for £500 sterling, dated 6th June, 1818, drawn by Al- 
exander Cranston & Co. upon Greg, Lindsay & Co., in London, and payable sixty 
days after sight, to the order of the plaintiff. The letter from Irving, Smith and 
Holly to the plaintiff, enclosing t\e bill, is in the following words: "New- York, 8th 
June, 1818. Mr. Henry Van Wart, Sir, — We have now the pleasure to enclose 
you, Alex'r Cranston & Co. first of exch'e in your favor on Messrs. Greg, Lindsay 

& Co., London, for stg. £500, say five hundred pounds sterling, dated New- 
[220] York, 6th June, 1818, at 60 days sight, as a further remittance on acc't of 

our order for hardware. Respectfully yours. Irving, Smith and Holly." 
For which bill, Irving, Smith and Holly paid the full value at the time they pur- 
chased it for remittance. On the 2d July, the plaintiff delivered the bill to Wool- 
ley, Lewis, Moilliet and Gordon, who were bankers at Birmingham, to get it duly 
accepted by the drawers, who were resident in London. Woolley, Lewis, Moilliet 
and Gordon forwarded .the bill on the following day to their town correspondents and 
agents, Sir John Lubbock & Co., bankers in London, who, on the 8th July, pre- 
sented the bill to the drawees for acceptance. The drawees h«iving, on the 1st July, 
received advice of the bill being drawn, from Cranston & Co., had written for direc- 
tions as to accepting the same, to James Alexander & Co., of Belfast, in Ireland, and 
not having received any reply from them, gave the following answer to Lubbock & 
Co. : ** Greg & Co. have written for advice, will thank Lubbock & Co. to have it 
only noted for the present." In consequence of such request, Lubbock & Co. did 
not protest the bill for non-acceptance, or give notice to Woolley, Lewis, Moilliet 
and Gordon, or to the plaintiff, of the refusal to accept, until the 10th September, 
1818, when they sent a letter containing such notice by the post, which was receiv- 
ed by Woolley, Lewis, Moilliet and Gordon, on the 11th September, the bill hav- 
ing been presented for payment on the 9th September, and protested on that day for 
non-payment. Woolley, Lewis, Moilliet and Gordon did not give any notice to the . 
plaintiff of the refusal of the drawees to accept the bill, until the 11th September, 
being the day Woolley, Lewis, Moilliet and Gordon received the bill from Lubbook 
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& Co. This was the first notice to the plaintiff of such dishonor. The notice was 
accompanied with a protest. WooUey, Lewis, Moilliet and Gordon were, for some 
time before and at the time when the bill of exchange was delivered to them, the 
general bankers of the plaintiff, and invariably charged the plaintiff commission on 
all the transactions which passed between him and them as his bankers, and did ac- 
tually charge him, in their banking account with him, commission on this bill 
of exchange, at the rate of six shillings per cent., and they further charged [221] 
him with the sum of £1 IO5., the amount paid for noting for non-acceptance, 
and for protesting the bill for non-payment and charges. On the 9th September, 
1818, the bill was presented to the drawees for payment, and dishonored. The 
drawees had no funds or effects of the drawers in their hands, at the time when the 
bill was originally drawn, nor at any time prior to its coming to maturity; nor had 
they any expectation of assets of the drawers, to meet the bill, but the drawees had 
been accustpnied to accept for the drawers, under the guaranty of James Alexander 
& Co., of Belfast, for £10,000, which amount had been overdrawn. The drawers, 
before the bill was drawn, had been accustomed to draw on the drawees to a larger 
amount than the said sum of £10,000, but the drawees had never accepted any bills 
beyond the guaranty of £10,000, unless they were covered by other resources. The 
drawees had, by letter of the 3d July, 1818, addressed to the drawers, declined ac- 
cepting the bill, unless they should receive further advice from Alexander & Co. 
Cranston and Co., the drawers, became bankrupts in New- York, on the 6th July, 
1818, and the produce of their estate will be about two shillings in the pound. It 
appeared that Irving, Smith and Holly employed the plaintiff to purchase goods for 
them in England, by commission, and had ordered goods to a much greater' amount 
than five hundred pounds, which goods were sent out by the plaintiff to them The 
bill of exchange was remitted, and sent by Irving, Smith and Holly to the plaintiff, 
for and on account, and in part payment of the price of the goods. Irving, Smith 
and Holly did not indorse their names on the bill of exchange, and were wholly un- 
known to WooUey, Lewis, Moilliet and Gordon. The plaintiff sent the bill of ex- 
change on the 12th September, 1818, to Irving, Smith and Holly, requesting them 
to pay the amount thereof, and apprising them of the circumstances in relation to 
the bill. On the 19th February, 1819, they wrote to the plaintiff, refusing pay- 
ment, returning the bill of exchange, and insisting that they were discharged 
from liability to make such payment, in consequence of not having had due [222] 
notice of the non-acceptance of the bill of exchange ; whereupon the plaintiff, 
on the 1st April, 1819, returned the bill of exchange to WooUey, Lewis, Moilliet 
and Gordon, who refjised to pay the same. The usual time of passage from Eng- 
land to New- York and back, was generally about ten weeks. The plaintiff there- 
upon sued WooUey, Lowis, Moilliet and Gordon, in the king's bench in England, 
for the amount of the bill, but that court held that the plaintiff was not entitled to 
recover against them, beyond the amount which the estate of Cranston <fe Co. would 
have yielded, had they been regularly charged with notice as the drawers of the bill. 
The plaintiff is stiU in advance for the defendants to the amount of the bill, and the 
question for the decision of the court is, whether under the circumstances above 
stated, the loss of the bill is to be borne by the plaintiff, or by the defendants. If 
by the defendants, then judgment to be entered on a cognovit given by them for the 
amount claimed by the plaintiff, subject to the opinion of the court. 

"G. Griffin, for plaintiff. That the plaintiff is still in advance for the defend- 
ants to the amount of the bill, is admitted by the case ; and nothing that the plain- 
tiff has done, or omitted to do in relation to the bill, has discharged the defendants 
from their liability. They are not discharged by the omission to give them notice 
of the non-acceptance by the drawees. They were not entitled to such notice ; their 
names were not on the bill ; they had sent it to the plaintiff as a remittance for goods 
fbrnished, and were not entitled to have the amount passed to their credit until it 
was paid. It was not paid, and notice of the non-payment was transmitted to them. 

Vol. I.— 17. 
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It is the law merchant which requires notice when a party has placed his name on ft 
bill. The defendants had not done so, and not having subjected themselves to thfl 
obligations, they are not entitled to the advantages of that law ; nor are the defend- 
ants discharged from their liability, by the want of fidelity and diligence on the part 
of the plaintiff', as their agent. He employed bankers, whom he entrusted with the 

management of his own concerns, to collect the bill. They transmitted it to 
[223] their correspondents in London, who were guilty of a neglect of duty. The 

plaintiff Is not answerable for any omission or neglect of duty of his sub- 
agents. The plaintiff has even done more than he was under obligation to do; he 
sued his bankers for the laches of their correspondents in London. The case is re- 
ported in 5 Dowlmg <^ Rijla?id, 374, Van Wart v. Woolley and others. The 
court of K. B. held, that the plaintiff was not entitled to recover against the defend- 
ants in that suit, beyond the amount which the estate of Cranston ^ Co. would have 
yielded, had they been regularly charged with notice as the drawers of the bill. 
That estate will yield no more than two shillings in the pound, But the K. B. also 
held, upon the same state of facts now presented, that the plaintiff had not, as be- 
tween himself and the present defendants, made the bill his own ; that he might, not- 
withstanding the want of notice of non-acceptance, recover from them the amount of 
the bill in an action for money paid, the bill havin'Z been sent to him without any 
indorsement by the defendants, and that, therefore, the plaintiff was not entitled to 
recover on the ground of having lost his remedy against the present defendants. A 
new trial was granted by the K. B. to ascertain the real amount of loss sustained in 
respect of Cranston & Co., the drawers of the bill, that not having been inquired in- 
to, or ascertained on the trial of the cause. 

Staples & D. B. Oqden, for defendants. By the laches of the agents of the 
plaintiff, in not giving notice of the non-acceptance of the bill, the defendants are 
discharged from their liability. The general rule is, that the want of notice to the 
drawer of the dishonor of a bill, is tantamount to payment by him. ^ 

Notice should have been given to Cranston & Co. The fact of their having no 
effects in the hands of the drawees when the bill was drawn, under the circumstan- 
ces of this case, did not dispense with the necessity of notice. The rule was first 
laid down in Bicker dike v. Bollmar^ (1 T. R, 405,^ that a want of effects would 

excuse the giving of notice ; but the English judges have since expressed 
[224] their regret that the strict general rule was departed from in that case. The 

decision in that case is founded on the principle that the drawing of a bill, 
where a party has no effects in the hands of the drawee, is li fraud in itself; and if 
that can be proved, the notice may be dispensed with-. The correctness of that prin- 
ciple is not disputed, but it does not apply to this case. The bill here was drawn 
under such circumstances as induced the drawers to entertain a reasonable expecta- 
tion that it would be accepted and paid. The drawees had a guaranty to the amount 
of £10,000 sterlinjy, and thougrh that amount was overdrawn, the drawers had been 
accustomed so to overdraw, and this was the first bill protested. That this was not 
a fraudulent act, is evident from the conduct of all the parties. The defendants paid 
the full value of the bill purchasing it for a remittance; the drawers gave notice of 
their having drawn the bill previous to its presentment, and the drawees, instead of 
dishonoring it on presentment, requested it only to be noted, as they had written for 
advice to the guarantee of the drawers. Under these circumstances, notice could 
not be dispensed with without discharging the drawers. (20 Johns, R. 150, the 
cases there cited, and 16 JEas^, 43.) 

Notice should have been given to the defendants. There is no sense in the rule, 
that a party in the negotiation of a bill of exchange shall not be entitled to notice, 
unless he puts his name upon it. Had the defendants indorsed the bill, they would 
have assumed no new obligation, nor given a remedy against them which did not al- 
ready exist. They were the debtors of the plaintiff, and transmitted the bill as a remit-'" 
tance ; why, then, were they not as much entitled to notice, as if their names appear- 
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ed on the bill? If the mercantile law did not require notice, the common law did. 
A creditor cannot keep his debtor responsible itolens volens. Besides, had notice 
been given, the defendants might have obtained a preference from Cranston & Co. 
in the assignment of their property as confidential creditors. 

The plaintiff was not the agent of the defendants. The bill was transmitted as a 
remittance, received as such, and placed by the plaintiff in the hands of his 
bankers for collection, for whose neglect he is answerable. The defendants, [226] 
though not indorsers, must be considered as guarantees. A guarantee or 
surety is discharged, when any act is done, or omitted to be done, which discharges 
the drawer from his responsibility. By neglecting to protest the bill for non-accept- 
ance, time was given, and thereby the guarantees were discharged; and by the neg- 
lect of giving notice to the drawers, they were discharged, and the defendants dam- 
nified. 

The plaintiff, by suing the bankers in England, has elected his remedy. By the 
judgment of the K. B. it is determined he is entitled to recover at least two shil- 
lings in the pound, and a new trial is granted for further inquiry into the amount of 
his loss. He cannot recover against the bankers, and also hold the defendants an- 
swerable. 

G. GrRiypiN, in reply. It is not necessary to discuss the question, whether no- 
tice to the drawers must not be given when the bill is drawn i7i good faith, though 
therebe no effects in the hands of the drawees, because here, evidently, the bill was 
not so drawn. On the eve of bankruptcy, without funds in London, with a full 
knowledge that the guaranty was overdrawn, and that the drawees never had accept- 
ed without being covered by other resources, Cranston & Co. drew the bill in ques- 
tion, without a reasonable expectation that it would be accepted. They, therefore, 
were not entitled to notice, nor were the defendants, not having put their names on 
the bill. 

As the agent of the defendants, the plaintiff is not chargeable with want of fideli- 
ty or diligence. The bankers were employed by him in the ordinary course of busi- 
ness : they are responsible for these laches, and so it has been ruled in the K. B. 
Whatever is recovered by the plaintiff against them, will be for the benefit of the de- 
fendants. 

By the Court, Woodworth, J. I think it is well settled that the defendants 
not having indorsed the bill, are not, by the law merchant, entitled to notice of its 
dishonor. (5 Maul. 6f Selw. 62.)(a) 

It appears to me the plaintiff did not receive the bill as absolute pay- [226] 
ment.(J) In Ovjenson v. Morse, (7 D. ^ E. 64,) it was held, that if the 
seller of goods takes notes or bills for them, without agreeing to run the risk of the 
notes being paid, and the notes turn out to be worth nothing, this will not be consid- 
ered as payment. From the nature of the transaction, no such liability could have 
been within the contemphition of the parties. The plaintiff was the agent of the de- 
fendants ; he had purchased goods for them, and they were his debtors. In this 
state of things, a bill is transmitted, the letter accompanying the bill declares it to 
be a further remittance on account of the order for hardware, thereby undoubtedly 
imposing on the plaintiff certain duties; but among the number, the' right of consid- 
ering the bill a payment, or the right to claim notice as on an indorsed bill, was not 
included. I have already said that the plaintiff thereby became an agent, and was 
hound to fulfill that trust with diligence and integrity. The bill was drawn on per- 
sons in*London, and the plaintiff resided at Birmingham. It could not have been 
expected that he should present the bill personally ; that duty must necessarily de- 
volve on others. The plaintiff employed his bankers, persons accustomed to trans- 
fa) Hongb V. Gray, 19 Wend. 202. 

(h) ElwM)d V, Diefendoif, h Barb. S. C. R. 40S and the preceding eases there collected and discnsred. 
VaU V, Foster^ 4 Comstock, 312. 
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act business of this description. They employed their agents in London, who seem 
to have been guilty of laches, and for whose conduct Woolley & Co. must be held 
responsible ; but to whom ? Tlie plaintiff, it is true, prosecuted them, because, be- 
ing the payee of the bill and the representative of the defendants, he was entitled to 
bring the action. Whatever he recovered, would enure to the benefit of the defend- 
ants. Hiid he succeeded in recovering the whole, the claim would have been satisfi,- 
ed. According to the decision in the king's bench, (5 Dowliiig <^ Ryland's Hep, 
874,) the plaintiff was only entitled to recover damages for his loss of remedy against 
Cranston & Co. A new trial in that case was granted, but what were the ulterior 
proceedings does not appear. If the principle of agency applies, it is apparent that 
the proceeding against Woolley & Co. in no way affects the claim against the defend- 
ants, except to the extent that the j)laintiff has recovered from them. As 
[227] yet there does not appear there has been any recovery. If the i)laintiff was 
the agent, I do not perceive any laches on his part; he had no knowledge of 
the non-acceptance of the bill previous to September 11. As soon as he received 
notice of protest for non-payment, he advised the defendants, and demands payment, 
which was refused. That Lubbock & Co. were guilty of laches, is admiMed; and 
if the facts in the case had been such as by law to entitle Cranston & Co. to notice, 
the plaintiff would have recovered the amount in England, and we should probably 
never have heard of this action. The king's bench decided, and I think correctly, 
that they were not entitled to notice. The drawees had no funds or effects of 
the drawers in their hands when the bill was drawn, or subsequently, nor any ex- 
pectation of assets; the drawees had never accepted any bills beyond a guaranty of 
£10,000, unless they were covered by other resources. The cases of Rucker v. 
Hiller, (16 Easf, 45,) Bickerdike v. Bollmar, (1 D. <^ E. 408,) and Robi?iso?i v. 
AmeSj (20 Johns. R. 146,) very clearly show that notice was unnecessary. (c) The 
case in JohnsoJi^ puts the doctrine on this ground, that where there are any funds of 
the drawer in the hands of the drawee, or if at the time the bill is drawn, there are 
circumstances sufficient to induce a reasonable expectation that the bill will be ac- 
cepted or paid, the drawer is entitled to notice. Here were no funds, nor any rea- 
sonable expectation of funds, for none had been provided, and the uniform practice 

(c) Commercial Bank of Albany v. Hughes, 17 Wend. 94. Dolfns v. Frosch, 1 Denio, 367. Bick- 
erdike V. Bollmar, 1 T. R. 405. Dickens f. Beal, 10 Peters, 572. See 3 Kent's Comm. JIG, note e 
to 7th edition. The courts are inclined rather to restrict than enlarge this exception to the rule requir- 
ing notice to be given. 3 B. A Aid. 62.T; 6 Bhgham, 623. The exception applies only to the drawer 
and not to an endorser. Kent's Comm. ubi supra and cases there cited. Agan v. McManus, 11 Johns. 
180. Chitty on Bills, 357. But in 17 Wend. 94 the court lay down the broad principle that neither a 
drawer or endorser is discharged by the omission of demand and notice, where it is clearly shown that no 
damage has been sustained in consequence of the omission, — as in the case where the maker^has made 
an assignment of aW his property to secure the endorser. Bond r. Famhara. 5 Mass. Rep. 170. Bar- 
ton V. Baker, 1 Serg. <k Biawle, 334. Mech. Bank v. Gnswold, 7 Wend. 165. Durham v. Rice, 5 
Serg. 300. Kelly v. Mayor of Brooklyn, 4 Hill, 263. It is supposed that this rule will apply to the 
ease of a note made for the accommodation of the endorser. See Chitty on ^ills, 356 ; Story on Prom. 
Notes, ^ 257, 268. The progress of the cases on this subject is stated in Brown v. Maffey, 15 East, 171. 
Where the place of payment is not designated in the bill or note, the holder will be excused frt>m pre- 
senting and demanding payment if the maker have absconded or removed from the state, or if after suflS- 
cient diligence has been used in inquiring, the maker's residence cannot be found. Taylor v. Snyder, 3 
Denio, 151, and cases there collected. The head note to this case is not borne out by the opinion nor 
by the cases cited in the intimation that the notice to the endorser must contain '* notice of the facts 
constituting the excuse." Justice Beardsley says, (on p. 151) ''Thus where the maker has absconded 
that will ordinarily excuse a demand, and notice of the fact is sufficient to hold the endorser. (1 Ld. 
Raym. 443, 743. 3 Kent, 96. Putnam v. Sullivan, 4 Mass. 53. Lehman v, Jones, 1 Watts A S. 126. 
Chitty on Bills, 10th Am. ed. 354 n I. Story on Prom. Notes, § 237.) None of these authorities de- 
cide or imply that the mode of presentment or excuse for non -presentment should appear in the notice to 
the endorsers, and it is submitted whether the learned Judge, by the words "notice of the fact," refer- 
red to more than the fact of non-payment. More than this effect the sentence cannot have as an aathor- 
ity. Reedy v. Seixas, 2 Johns. C 337. Bank of Rochester v. Gould, 9 Wend. 279. Downer v. Re- 
iner, 21 Wend. 10. Cayuga Co. Bank v. Warden, 1 Coms. 413. Dole t\ Gold, 5 Barb. 490, 499. In 
this last case the court in discussing this very question and referring to Taylor v. Smjder, say, the thU 
*' simply requires the holder, in such language as he may choose to adopt to inform the endorser of tbo 
fact that the maker on being called upon, has neglected to pay the note." It mnst state that he hM 
bsen called upon but not the manner cf calling upon him. 
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of the drawees had been, never to accept unless secured. No remedj\ therefore, was 
lost against Cranston & Co. on the ground of want of notice to them. But in an- 
swer to any supposed loss that the defendants might sustain against Cranston & Co. 
in consequence of not sooner receiving notice of the dishonor of the bill, it may be 
observed that the doctrine of notice as to them must be governed by this : was a 
faithful agent bound to give earlier notice than the time he first was apprised of the 
dishonor ? It seems to me that no greater diligence could be required. If the 
defendants had indorsed the bill, the question would not be materially changed. 
Whether the bill was indorsed to the plaintiff by the defendants, or merely 
transmitted to him without indorsement, we have already seen it was not a [228} 
payment ; it did not extinguish the original demand, but was a bill sent to 
be collected with due diligence, and if collected, to apply the proceeds. As between 
the defendants and the plaintiff, in either case the result would have been the same ; 
but as between the plaintiff, the payee or the defendants, (had they been indorsers,) 
and Woolley & Co., the want of notice might have subjected WooUcy & Co. to a 
recovery of damages, resting on this ground : that although the drawers were not 
entitled to notice, yet the indorsers, had they been notified, might, for aught that 
appears, have obtained security in whole or in part, notwithstanding the insolvency ; 
for we have no bankrupt law, nor is there any rule that prohibits a debtor, although 
insolvent, from securing one bona fide debt, and excluding another. In my view, 
questions of this kind might have been presented in the action commenced by the 
plaintiff against Woolley & Co., his bankers, but they do not enter into the merits 
of the question now imder consideration. I am of opinion that the plaintiff is enti- 
tled to judgment. 



Ludlow vs. McCrea and others. 

Ooverants are to be construed according to their spirit and intent; and where, from the subject matter 
of the covenant, it is the evident intent of the parties, that they should be taken distributively, they 
may be so taken although there bfe no express words of severalty. An objection to a plea puis darrein 
continuance, that it was not pleaded in proper time, cannot be taken advantage of on demurrer; 
it should be on motion to set aside the plea. 

Error from the Albany mayor's court. McCrea and others brought an action 
of covenant in the court below against Ludlow, founded on a sealed instrument, bear- 
ing date 7th November, 1815, executed by the plaintiffs, the defendant and 4ien oth- 
ers, in the words following: "Whereas we the subscribers, being owners and pro- 
prietors of lands situate in the patent of Kayaderosseras, have it in contemplation to 
commence and prosecute sundry actions of ejectment to recover the possession of the 
said lands, and for that purpose hereby appoint James McCrea, Henry Walton and 
John S. Beekman, Esquires. Wherefore, we the subscribers hereby mutu- 
ally bind ourselves to each other, jointly and severally, our respective heirs, [229] 
executors and administrators, to pay each according to his relative respective 
interest and proportion in the said lands, all costs and charges and expenses which 
shall or may be incurred in the said actions." After setting out the covenant in the 
declaration, the plaintiffs averred that the whole quantity of the lands mentioned in 
the covenant, was 1097 acres; that the defendant's proportion was 262 acres; that 
in 1816, the plaintiffs commenced four actions of ejectment for the recovery of par- 
eels of the said lands ; that in 1 819, judgment as in case of nonsuit was rendered in 
three of the actions ; that in the prosecution of the actions, the plaintiffs expended 
in costs, charges and expenses, $986.69 ; and that the proportion and share of that 
sum to be paid by the defendant, according to the covenant, is $234.49. The de- 
f(»idant, in April term, 1823, plead 7ion est factum. In December term, 1825, tha 



M31 CASES IN THE SUPREME COURT • [tXTiai, 

Ludlow V, MoCreft. 
cause not having been tried, the defendant put in a plea of yuis darrien contiym* 
ance, that on the 6th May, 1823, two of the plaintiffs, by deed, releasrd Volkert P. 
Douw, one of the parties to the instrument of 9th November, 0.815, from all liabili- 
ty to the plaintiffs, and from all claims and demands they had against him on the 
Baid covenant; averring that the covenant declared on is a joint and several cove- 
nant, concluding with a verification, and praying judgment whether the plaintiffs 
ought farther to have and maintain their action, &c. The plaintiffs demuned to tht 
last plea, and assigned for cause, that the release ought to have been pleaded on the 
day it bore date. The defendant joined in demurrer, the court below adjudged the 
plea insufficient, a writ of inquiry was awarded, damages assessed at $275.70, and 
judgment rendered for the plaintiffs. 

J. S. Van Rensselaer, for plaintiff in error. An objection to a plea puis dar^ 
rie?i continuance^ that it was not pleaded in proper time, cannot be taken advantage 
of on demurrer; it should be on motion to set aside the plea. (10 Johns, R, 161.) 

The covenant in this case was joint, and the release of Douw, one of the covenant- 
ors, was the release of all. (4 Bacon^s Abr, 283. 1 Ld, Raym, 690. Esp. 
[230] N, P. 244. The parties unite in one instrument, and in the ordinary form 
of a bond for the payment of money by two or more obligors, they bind 
themselves jointly and severally to pay. In the construction of a covenant where 
the terms used are clear and explicit, the court will not give them a construction 
^ contrary to the ordinary and received acceptation. Had this covenant not been en- 
tered into, and the suit had been commenced and costs incurred, the parties would 
have been jointly and severally responsible for the whole. 

J. T. B. Van Vechten, for defendants. Covenants must be construed accord^ 
ing to the intent of the parties. The parties here bind themselves to pay each ac- 
cording to his relative and respective interest and proportion, and not that each 
should become liable for the whole. A covenant, though joint on its face, may ope- 
rate distributively as to the covenantors, and joint as to the covenantee. (1 Chit" 
ty's PL 5. 1 Saund, 153. 1 Johns. C. 319).) 

By the Court, Sutherland, J. The defendant in the court below, the plaintiff 
in error, pleaded puis darrien continuance, that two of the plaintiffs, since the last 
continuance, had executed and delivered under their hand and seal to Volkert P. 
i)ouw, one of the covenantors set forth in the plaintiffs' declaration, a release and 
discharge from all liability to the plaintiffs aforesaid on said covenant, and of and 
from all claims and demands of said plaintiffs arising therefrom. To this plea the 
plaintiffs demur, and assign as a special cause of demurrer, that it was not put in in 
time. 

This is not an objection to be taken on demurrer; it should be by motion to set 
aside the plea. (Morgan ^ Smith v. Dyer, 10 Johns, R. 161.) The only ques- 
tion then is, whether the plea is good in substance. It alleges a formal technical re- 
lease, under the hands and seals of the plaintiffs, of one of the covenantors. If the 
covenant is joint as well as several, then the plea is good. It is well settled, that a 
technical release to one of several joint obligors, whether they are bound jointly, or 
jointly and severally, discharges the others and may be pleaded in bar. (T 
[231] Johns, R, 207. Coke's Litt. 232, a. note 144. 2 Saund, 48, a, 2 Salk, 
574. 1 Ld. Raym. 690. 2 Johns. R. 448.) 

Covenants are to be construed according to their spirit and intent, and where, 
from, the subject matter of the covenant, it is the evident intent of the parties that 
they should be taken distributively, they may be so taken, although there be no ex- 
press words of severalty. (Quack enhoss v. Lansing, 6 Johns, R, 49. Ernst v. 
Bartle, 1 Johns, C, 319. 

From the subject matter of the covenant in this case, and its whole phraseology, 
I am inclined to think it was not the intention of the parties, that they should be 
jointly bound for each other. The rule by which the proportion that each ought to 
pay would be ascertained, is given in the covenant Eaeh is to pay according to his 
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proportion and interest in the bond. There are fifteen covenantors, and the propor* 
tion of each must necessarily be small. The covenant is unr'kilfuUy drawn ; but I 
think the fair construction of it is, that they mutually engaged to each other, that 
each would pay to the committee appointed to carry on the contemplated suits, his 
respective proportion of the costs which might be incurred. If this is so, then tho 
covenant is several only, and the release of one covenantor does not discharge the 
others, and the judgment of tho court below was correct, and must be affirmed 



Smith vs. Brown. 

In an action of debt for the penalty given by the act for the inspection of flour and meal, Ac, for 
altering an inspector's brand-mark, it was held, that when flour is ofl'ered for inspeoiion, the rea- 
sonable inference is, that it is intended for exportation. To say in a declaration, after setting out 
the act at large, that the defendant was the owner of one such barrel of flour, which he had caused 
to be inspected, is a sufficient averment, especially after verdict, that the flour was intended for 
exportation. The cutting out a brand-mark is an alteration, within the meaning of the statute; 
and that an act is done ignorantly, is no excuse for the violation of a statute. 

Error from the New- York common pleas. This was a qui iam action, for the 
recovery of a penalty of $100, given by the tenth section of the act for the inspec- 
tion of flour and meal. (2 R, L. 323.) The declaration recites various 
parts of the act ; amongst others, the sections requiring that the casks con- [232] 
taining flour and meal intended for exportation, shall be branded with the 
initials of the name of the manufacturer, the net weight of each cask, and the quali- 
ty of the flour or meal as superfine, fine, fine middling, &c., before the same shall be 
offered for inspection ; and that the inspector, amongst other duties prescribed, shall 
mark or brand, upon each cask containing flour or meal not fit for exportation, the 
word bad. It also recites the clause giving the penalty, that if any person should 
alter or counterfeit any of the aforesaid brands or marks, whether state or private, 
such person should forfeit, for every such ofi*ence, the sum of $100. It is then aver- 
red, that on the 10th October, 1825, the defendant was the owner of one such bar- 
rel of wheat flour, which he had on that day caused and procured to be inspected by 
the plaintiff, an inspector of flour and meal, and that the plaintiff had marked and 
branded the said barrel of wheat flour with the word bad ; which brand was, by the 
defendant, immediately thereafter altered, contrary, &c., to the act. By reason 
whereof an action accrued, &c. The defendant plead 7iil debit. 

It was proved on the trial of the cause, as appears from the bill of exceptions, that 
on the 6th October, 1825, the defendant purchased of one William James, 203 bar- 
rels of wheat flour, as and for sour flour, which were inspected on the 10th by the 
plaintiff, an inspector of flour, and by him branded bad. On the same day the word 
)>ad was scratched out from the barrels by the direction of the defendant, and th« 
barrels stowed in the hold of a vessel bound to Jamaica, and covered up with corn 
in bulk, where they were seized by the plaintiff. Previous to the obliteration of the 
mark, the defendant inquired of the seller of the flour whether the word bad could 
be taken off the barrels, who informed him that it could be done when the flour 
should be out of the precincts Of the port of New- York. The brands were scratch- 
ed out in the day time, the plaintiff saw the operation, and on being asked why he 
did not tell the defendant he was doing wrong, answered, that he sometimes let peo- 
ple lade all together, and then made them unlade. 

The judge charged the jury, that the plaintiff had sustained his action and [233] 
was entitled to recover. The defendant excepted, and the jury found a ver- 
dict for the plaintiff, on which judgment was rendered. 
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T. L. Ogden, for plaintiff in error. The declaration is bad in substance. The 
penalty does not attach, unless the brand is altered on a cask containing flour intend- 
ed for exportation. There is no averment that this flour was intended for exporta- 
tion. 'J'he inspector wiis not authorized to put any brands upon the casks, unless 
they had been previously branded with the name of the manufacturer, and with the 
net weight and quality of the flour. Of these particulars there is no averment. It 
should have been alleged how the alteration was made ; whether by cutting out or 
otherwise. In declaring on a penal statute, when no form is gweu, the particulars 
must be set forth so as clearly to shew a violation of the law, and fully apprise the 
defendant of the charge against him. (13 Johns, R, 428. 3 T. R, 632. Com, 
Dig, Actio7i on Statute, o21, a, 3. lb. Pleader, C.) 

There was no alteration within the meaning of the act. There was no proof that 
the brand-mark was altered; the evidence is, that it was scratched out and destroy- 
ed. In penal statutes, words are to be construed according to the ordinary, obvious 
and natural import of the terms. To alter is to vary, to leave something of the orig- 
inal thing ; not utterly to destroy it. To obliterate, or by chemical process to anni- 
hilate a bank bill, could not be called an alteration, nor could one be convicted of 
forgery for such an act. The terms alter and cut out, are used in their appropriate 
sense in different parts of the act, and are not used as synonymes. 

There is no evidence that there were any other marks upon the barrel than the 
word had ; consequently, by defacing that word, the barrel of flour would be unin- 
spected flour; and for putting it on board a vessel for exportation, the penalty would 
be $5, instead of $100. This heavy penalty is given, because an alteration of a 
brand of a public inspector is considered as a species of counterfeiting. It is a per- 
petration of a fraud. Unless, therefore, it was shewn that by the oblitera- 
[234] tion of the word bad, a different character was given to the flour than that 
of uninspected flour, the penalty did not attach. 

The violation of the law was unintentional, founded in ignorance or misapprehen- 
sion of its policy, and under the circumstances, the defendant might have been pre- 
sumed by the jury to have acted with the assent of the inspector, who witnessed the 
transaction, and yet did not warn the defendant of the impropriety of his conduct. 

J. Anthon, for defendant. The declaration is sufiicient to support the judgment. 
It recites the several sections of the act bearing upon this question, and then avers 
that the defendant was the owner of one tiuch barrel of flour, viz. such as was tho 
subject of legislation. In declaring on a penal statute, it surely cannot be necessa- 
ry to aver an offence in language stronger than the act itself uses. The penalty 
given is for altering or counterfeiting the brand-marks ; the charge is that he did 
alter, &c. 

It is said that scratching out or destroying the mark is no alteration. The word 
alter is derived from the latin word alter, and sitrnifies the making of one thing an- 
other thing ; that is, making it different from what it was. When this flour passed 
out of the hands of the inspector, it was marked bad; as such it might be shipped, 
but by defacing the mark, a fraud was perpetrated, and therefore the penalty is im- 
posed. 

As to the intent of the defendant, it was not inqiiirable into. In acts mala t?i se, 
the intent governs ; but in acts 7}iala prohibit a, the only inquiry is, has the law 
been violated? (5 D. c^ E. 20. 1 Gallison, 392. id. 62. 7 Wheat on, 164 1 
Payne, 234, 409.) The acquiescence of the inspector would not excuse the defend- 
ant ; he had not a dispensing power, 

P. A. Jay, in reply. It is said that to alter, is to make one thing another things 
but if the whole is a blank, where is the offence ? When a barrel of flour is pur- 
chased for home consumption, and it has the inspection marks upon it, such marks 
may be defaced, altered or destroyed with impunity. Unless the alteration is made 
with the intent to evade the statute, the party is not liable, and then to charge 
[235] him with the penalty, the intent must be averred. The fact of the flour be- 
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ing in the vessel, though evidence of the intent to export, is unavailing, unless it 
was alleged in the declaration that it was placed there with that intent. The 
avermeut that the defendant was the owner of one such barrel, is too loose. 

Even in support of laws for the punishment of the highest offences against hu- 
manity and good order, courts confine themselves to the strictest rules of construc- 
tion, (12 Wheaton, 474,) and in the imposition of penalties, nothing is taken by im- 
plication. (2 Johns, R. 380.) It is a universal principle of law, that punishment 
is not to be imposed where there is no criminal intent, and where the act is of such 
a character that it may have been done either innocently or guiltily, the question 
should be submitted to the jury, for them to pass on. That was not done in this 
case. The judge instructed the jury that the plaintiff was entitled to recover. 

By the Court, Savage, Ch. J. Brown sued Smith in the court below, for the 
penalty under the tenth section of the act for the inspection of flour and meal, and 
to establish the standard weight of grain, passed March 5th, 1813. The penal clause 
is as follows : " and if any person shall alter or counterfeit any of the aforesaid brand- 
marks, whether state or private, such person shall forfeit for every such offence, the 
sum of one hundred dollars." The plaintiff in the court below recovered. Upon 
writ of error, the points relied on are, that the declaration is insuflBcient ; that no al- 
teration was made within the meaning of the act, but if so, not under circumstances 
to incur the penalty. 

The declaration does not state that the flour had been purchased for exportation, 
nor that it had been branded according to the directions of the act. The declara- 
tion sets out the act sufiiciently, which speaks entirely of flour intended for exporta- 
tion. It then charges that the defendant was possessed of one such barrel of flour, 
which he had caused to be inspected, which the inspector had marked bad, and which 
mark the defendant altered contrary to the true intent and meaning of the statute. 
In Ferris v. Coles, (3 Caines, 212, 13,) it was decided that the statute con- 
fines the duty of the inspector and the penalties to be incurred, to flour and [236] 
meal, shipped, purchased or manufactured for exportation. Flour not intend- 
ed for exportation, need not be inspected; and when it is offered for inspection, the 
reasonable inference is, that it is intended for exportation. The language of the de- 
claration, that the defendant was tjje owner of one such barrel of flour which he had 
caused to be inspected, is a sufficient averment, especially after verdict, that the flour 
was intended for exportation. This question was not raised in the court below. 

The next question is, whether the cutting out the brand-mark is an alteration. 
The simple statement of the question seems to me an answer to it. I know of no 
course of reasoning or argument to elucidate a self-evident proposition. To alter, is 
to make a thing different from what it was. The erasing any letter, or the addition 
to the mark, is an alteration. But it is said it was ignorantly done, and with no in- 
tention to violate the law. Ignorance is no excuse for the violation of a statute ; 
but if it were, it would seem from the testimony that the excuse does not exist. 
The defendant inquired of Mr, James whether he could not cut out the mark. He 
purchased it as baid, evidently with intent to defraud. He was told, that after he 
h^d left the bounds of the state, he could cut out the mark ; clearly implying, that 
within the state, it would be improper and unlawful for him to do so. 

This seems to me a very clear case for affirmance. 

The judgment is affirmed. 
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[237] Rogers vs. Jones, Supervisor of the town of Oyster-Bay. 

AYhere a patent or grant conveys a tract of ladd by metes and bounds, the land under water as well 
as other land will pa^ss, if the land under water lies within the bounds of the grant. By the com- 
mon law, every arm of the sea or navigable river, so high as the sea flows and re-flows, belongs 
to the king; but by grant or prescription, a subject may have the interest in the water and sral 
of navigable rivers, and the king may grant fishing within a creek of the sea, or within some 
known precinct. There is no prohibition ' in the 16th chapter of magna charta to the right of the" 
king to grant a fishery in navigable waters to an individual or botly corporate. The object of that 
statute was to prevent the king from putting any rivers in defensQ for his own recreation, except 
such as had been put in defence in the time of Henry II. ; and though restricted as to the occu- 
pancy of rivers for his pleasure, was at liberty to grant the land under the rivers and navigable 
waters in his realm at his will and pleasure. Prima facie, it is a matter of common right to fish 
in an arm of the sea, and may bo exercised until an individual proves that lie has the right, which 
may he done by shewing a grant or prescription. The case of IVarren v. Matthevs, re])orted in 
1 Salic. 857, and in 6 Mod. 73, is probably misreported. The patent to the inhabitants of Oyster- 
Bay, conveyed all the lands under water within the bounds of that grant, together with the exclu- 
sive right of fishing in the waters within the same. Such right is part of the common property 
of the town, and may be regulated by rules and regulations atiopted in town meeting. It must, how- 
ever, bo so used as not to occasion an annoyance to the passage of ships or boats, and is subject 
to the laws of the state for the consen-ation of fish or fry. 

A by-law may be good in part and void for the rest. It would seem that a by-law of a town or corpora- 
tion imposing penalties for particular offences is not void, solely on the ground that penalties for the 
same offences are created by a general law of the state. 

Error from the common pleas of the county of Queens. Jones, as supervisor 
of the town of Oyster-Bay, sued Rogers before a justice of the peace, for the recov- 
ery of a penalty of $12.50, created by a by-law of the town of Oyster- Bay, passed 
In town-meeting, on the 5th April, 1825, declaring **that no person, not being an 
inhabitant of Oyster-Bay, shall be allowed to rake or take any oysters in the creeks 
or harbors of the town of Oyster-Bay, under the penalty of $12.50 for each offence," 
and giving the forfeiture to certain persons appointed to superintend the oystering. 
The plaintiff declared against the defendant, that on the 8tb April, 1825, he enter- 
ed the harbor of Oyster-Bay, near Lloyd's Neck beach, in the town of Oyster- Bay, 
and caught and carried away a quantity of oysters, contrary to the town law of April 
6th, 1825, by which he became indebted to the plaintiff, as supervisor of the town, 
in the sum of 812.50. The defendant demurred •to the declaration, and the plain- 
tiff joined in demurrer; and after argument, in which tlie defendant insisted upon 

his right to take oysters in the place afosesaid, any law, ordinance or regula- 
[238] tion of the town of Oyster-Bay, to the contrary notwithstanding, the justice 

gave judgment for the plaintiff. The defendant appealed to the common 
pleas of Queens, where the plaintiff again recovered, and judgment was rendered in 
his favor; to reverse which judgment a writ of error was brought to this court. 

Notwithstanding, that by the pleadings before the justice, an issue of law only was 
joined, on the argument of the cause in the common pleas, the following facts were 
shewn and admitted: On the 29th September, 1677, a patent was jgrranted by Sir 
Edmond Andross, then governor of New- York, under the duke of York, to Henry 
Townsend, senior, and six other persons, as patentees for and on the behalf of them- 
selves and their associates, the freeholders and inhabitants of the town of Oyster- 
Bay, of the tract of land comprising the township of Oyster-Bay, describing it par- 
ticularly and concluding as follows: ** bounded on the north by the sound, on the 
east by Huntington limits, on the south partly by the sea and partly by Hempstead 
limits, and on the west by the bounds of Hempstead aforesaid, including all the 
necks of land and islands within the aforesaid described bounds and limits.'* By 
the patent was granted the above tract, "with the islands and necks of land as afore- 
said, together with all the woodland, plains, meadows, pastures, quarries, marshes, 
waters, lakes, rivers, fishing, hawking, hunting and fowling, and all other profits and 
emoluments to the tract belonging, and all privileges and immunities belonging to a 
township within the then government." On the 5th April, 1825, the by-law unde> 
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which the suit before the justice was commenced, was passed in town-meeting of the 
freeholders and inhabitants of the town of Oyster-Bay, together with other regula- 
tions in the words following, viz. : " 1. Voted tl^at no person, not being an inhabit- 
ant of Oyster- Bay, shall be allowed to rake, or assist in taking or raking, or employ 
another to take or rake any oysters in the creeks or harbors of the town of Oyster- 
Bay, under the penalty of twelve dollars and fifty cents for each offence, the whole 
of the forfeiture for the use of the persons appointed to superintend the oystering. 
2. Voted, that no person be allowed to take or rake oysters in the creeks or 
harbors of Oyster-Bay, but from the 15th day of November to the first of [239] 
Maroh, both days included," under the penalty above mentioned. 3. Robert 
Col well, Jacob Col well, John Townsend and John Martin, were chosen to superin- 
tend the oystering, and receive for their use the whole of the fines." 

On the 8th April, 1825, Rogers, the defendant below, being a citizen of the state 
of New- York, did fish and oyster in the waters of the bay or harbor of Oyster-Bay, 
and took and carried away 100 oysters. The place where the oysters were taken, 
was adjacent to and within one mile of Long Island sound, opposite the village or 
town of Oyster-Bay, nearer Lloyd's Neck than any other land, within about one 
hundred yards of the beach on the said neck, and where the water in the bay is at 
least twenty feet deep at low water. On the 11th April, 1825, the suit was com- 
menced before the justice by Jones, who was, at the time, the supervisor of the town. 
There was a written stipulation of the parties attached to the record, that the cause 
should be decided by this court on the merits. The case was submitted to the court 
on written arguments, of which the following sketch is presented. 

D. Rogers, plaintiff in error, in pro, per. By the common law of England, the 
right of fishing in navigable rivers or arms of the sea is common to every subject, 
unless restrained by grant or prescription investing some person or body politic with 
an exclusive right ; and no such right can be claimed, unless supported by a grant 
or prescription extending back as far as the reign of Henry II. The prerofiative of 
granting free and several fisheries was first claimed by the crown, upon the estab- 
lishment of the Normans^ and was deemed a usurpation by the people. (2 Black, 
Comm. 39. 3 Cruisers Dig. 297.) The exercise of it was subsequently restrain- 
ed by magna charta. 

The doctrine on that subject is thus laid down in Bacon^s Abridgment , tit. Pre* 
rogative D, 156: *'But notwithstanding the king's prerogative in seas and naviga- 
ble rivers, yet it has always been held that a subject may fish in the sea, 
which being a matter of common right and the means of livelihood, cannot [240] 
be restrained by grant or prescription." Aeain: "Every subject of com- 
mon right may fish in a navigable river as well as in the sea, and the king's grant 
cannot bar them thereof, The crown only has a right to royal fish^ and that \\iq 
king only may grant." Bacon cites 1 Salk. 357; 2 Salk. 637 Bro. Custom^ 46; 
6 Mod. 73. ' The case in 1 Salk. was where one claimed solam piscariam in the 
river Ex^ by a grant from the crown; et per Holt, C. J. "the subject has a right 
to fish in navigable rivers as he has a right to fish in the sea, and a qi/o warranto 
ought to be brought to try the title of this grantee, and the validity of his crant." 
(See also 1 Mod. 105; 2 H. Black. 182; Willis, 265; 2 Bos. ^ Pnl. 472.) 

Vattel, in his Law of Nations, {b. 1, ck. 20, p. 168,) says, "There are some 
things which in their own nature cannot be possessed ; there are others, the proper- 
ty of which no one can attribute to himself, and that remain common when a nation 
takes possession of a country." The Roman civilians called these res communes 
things common : such as the air, running water, the sea, the fish and the wild beasts. 
And again : " It is manifest that the use of the open sea, which consists in naviga- 
tion and fishing, is innocent and inexhaustible : he who navigates or fishes in it does 
no iniury to any one." (lb. ch. 23, p. 185. See Cooper^s Justinian^ lib. 2, sect, 
1,67,8.) 

The patent of 1677, under which the plaintiff below cliumed, conferred no exdti' 
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site right of fishery upon the freeholders and inhabitants of Ojster-Ii%j. Previous 
to the year 1G50, the English colony, which was planted at Plymouth in 1620, had 
extended their settlements to the west on the main, and on Long Island as far as the 
west bounds of Oy.^ter-Bay ; and in that year all the territory east of the west bounds 
of Oyster-Bay was ceded by the Dutch, who were then in possession of New- York, 
to the English. In 1664, the colony was surrendered to the English: it was re- 
conquered in 1673, and yielded up by treaty in 1674. In June, 1674, tfie then 
duke of York, afterwards James II., obtained a confirmation from his brother, King 

Charles II., of a patent of New-York and New- Jersey, which had been grant* 
[241] ed to him in 1664, and two days afterwards commissioned Sir Edmond An- 

dross to be governor of his territories in America. (Smithes Hist, of N, Y. 
17 to 28 and 61. Historical Collections^ 189 to 234.) The town of Oyster-Bay 
was settled in 1653. (WoocVs Hist, of Long Island, 12.) In 1665, there had been 
promulgated a code of laws for the government of the province of New- York, called 
"the Duke's laws," (Hist. Coll. 307,) in which the privileges of towns were declar- 
ed and their powers defined, which was the oriirin of the present act relative to the 
duties and privileges of towns. Under these circumstances, the patent of 1677 issu- 
ed, which, after reciting that "whereas there is a certain town upon Long Island, 
commonly called and known by the name of Oyster-Bay," and describing it by metes 
and bounds, ratifies, confirms and grants the tract mentioned in it to the patentees, 
and confers all the privileges and immunities belonging to a township within the gov- 
ernment of the province. The principal, if not the only object of the patent, appears 
to have been to settle and define the boundaries of the township which before exist- 
ed. An exclusive right of fishery is not given. Among the appurtenances, fish' 
ing is enumerated with hawking, hunting and fowling ; but it is contended that an 
exclusive right of fishing, such as is claimed in this case, would not pass by this sin- 
gle word. It if had been intended to be granted, it should have been by express 
words, and not loft to implication. The right of soil beneath the waters in naviga- 
ble streams, must be by grant of the land covered with water. (2 Bl, Com. 19.) 
In the enumeration of the powers and privileges of towns in the duke's laws, no pow- 
er is oriven to one town to exclude the inhabitants of another town from fishinsc with- 
m its bounds. It could not have been intended to convey to the inhabitants of 
Oyster-Bay an exclusive right of fishery, and it could not so operate, inasmuch as 
the king of England, when the patent was granted, being restrained in his preroga- 
tive by magna chart a, had not the power to grant such right. Charles II., in his 
grant to the duke of York, did not confer such power, nor did the duke in his eonii 
mission to his governor, authorize such grant. Sir Edmond Andross, therefore, could 

not legally grant such exclusive right ; on the contrary, he was expressly pro- 
[242] hibited from issuing any patents repugnant to the laws of England. 

The patent of 1667, as conferring an exclusive right of fishery, cannot be 
supported, in conformity to the opinion of Lord Mansfield, in Campbell v. Hallj 
(Cowper, 204,) on the ground that it was a legislative act, inasmuch as the colonial 
assembly was not established until 1683. Such a power is based on the assumption 
that this was a conqiiered country, which the facts will not warrant. The claim to 
the territory rested in right of discovery, not conquest. It was ceded to the En<r- 
lish under their claim in 1650. But did the king possess legislative power, he had 
not the right, according to the common law established by magna charta. to grant 
an exclusive right of fishery; and if he did do so, and did create Oyster-Bay an tm- 
perium in imperio, it ceased to be so on the division of the state into towns and 
counties. 

The right to pass the by-law in question is not conferred by statute. The law 
relative to the duties and privileges of towns, (2 iJ. Zr. 131,) gives no such power. 
The inhabitants of the several towns in the state, in town-meeting assembled, may 
make prudential rules and regulations relative to the use and management of their 
eommon lands, meadows and other commons. These latter words cannot be under- 
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stood to mean fisheries. The word comniwis must be understood according to its 
usual meaning and legal acceptation. In common parlance, it means **an open 
ground equally used by many persons." {Walker^s Dictionary^ 291.) In legal 
acceptation, it is an incorporeal hereditament, distinguished from a franchise. Com- 
mons are chiefly of four sorts: common of pasture, of piscary, of turbary and esto- 
vers. * Common of piscary is a liberty of fishing in another man's \^ater. (2 Black 
Comm, 21, 32, 34.) It differs from a free fishery in that the latter is an exclusive 
right. The former is not so. (2 Black. Comm, 39.) If, in a case like the pres- 
ent, this power is granted by statute, rules and regulations nuiy be adopted by one 
town as to the use of a fishery in another town. Besides, the by-law does not reg^i 
late the fishery: it prohibits it to all but the inhabitants of the town ; and it 
is not prude?itial, as it gives the forfeiture to individuals instead of applying [2431 
it to the use of the town as directed by the statute. 

The doctrine advanced in the treatise of Sir Matthew Hale, in Hargrave's Law 
Tracts, de jure maris, &c., does not support the claim of the town of Oystcr-]>ay. 
There are various passages in this work, which, on a cursory examination, might be 
supposed to favor the claim set up ; but by comparing them with other passages, and 
applying the great fundamental principles of the British constitution, it will be found 
that the learned sage can only be rendered consistent with himself, by applying the 
observations he makes to cases of grants previous to magna charta; and that this 
is so. is evident from the fact, that every precedent stated by him in support of a 
prescription to an exclusive right of fishery, is anterior to the reign of Henry II. 

The several towns in the state have a right to make prudential rules and regula- 
tions relative to the use of lands, the right of soil in which is vested in them, and in 
no other lands. (6 Johns. R, 133.) If, as is contended, the right of soil in the 
land under water is vested in the town of Oyster-Bay by the patent, the monstrous 
absurdity would follow, that they have a right to demand tolls for anchorage of ves- 
sels, &c., &c. 

By the revolution, the dominion of the king of England over the sea and naviga- 
ble rivers within our territories, and his prerogative relative to fisheries as restrain- 
ed and limited by magna charta, vested in the people of this state, who lodged the 
same in the legislature as their depository for their use. This prerogative has ac- 
cordingly been exercised over the soil and fisheries in our navigalle rivers. The 
legislature have authorized the commissioners of the land office to make grants of 
■land under water. (1 R, L. 293.) They have prohibited persons, not citizens, 
from taking shell-fish and other fish in our waters. (Statutes, Ath vol. h. 248.) 
They have, in a variety of instances, regulated the fisheries within this state, not 
only in navigable rivers, but in creeks and ponds. All these acts are legislative ex- 
positions, that the right over the soil and fisheries of our navigable rivers are vested 
in the people in their collective sovereign capacity, and not in the inhabit- 
ants of the several towns bordering upon bays and rivers. Other towns have [244] 
charters as broad, and granting as ample powers as the charter of Oyster-Bay; 
and if Oyster-Bay has an exclusive right of fishery within its bounds, other towns 
have equal rights, and every instance of legislation on the subject has been an act* 
of usurpation. By the law above referred to, prohibiting persons, not citizens, from 
taking sheH-fish within the state, penalties are imposed. What would be the effect, 
should a person subject himself to a penalty under that law, and also to a penalty 
under the by-law of Oyster-Bay for one and the same offence ? Could a recovery 
under the town law be plead in bar to a prosecution under the state law, or must 
there be two recoveries for the same offence ? 

Although in this state the point here arising has not been directly adjudged, yet 
the principles established and recognized in several cases, appear decisive of the 
qu^tion now before the court. In a sister state, however, the question has been 
distinctly settled, after a full discussion by counsel, and a patient and careful exam- 
ination by Ae court of all the cases in the books. In Palmer v. Hicks, (6 Johns. 
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R. 183,) it was decided, that to entitle a town to enact rules and regulations relative 
to the use of lands, it must be shewn that the town has a right of property in the 
lands, the use of which is regulated ; and that the extension of the bounds of a town 
over a })aj or into a sound, is merely for the purpose of jurisdiction, and is no evi- 
dence of a grant of property in the soil covered by the water; the court adding, all 
the ground under tho navigable waters of the Hudson river, is within the bouifdaries 
of some town, for the purpose of civil and criminal jurisdiction ; but it does not fol- 
low that the lands under the water belong to the towns. And in Hooker v. Cum" 
mings, (20 Johns. R. 90,) the court say, that rivers are to be considered navigable 
as far as the sea ebbs and flows, and so far the right of fishing, as well as of naviga- 
tion, is comijion to all. (See also 18 Johns, R, 497, and 17 Johns. R. 195.) In 
Carson v. Blazer^ (2 Binney^s R. 475,) it was held in Pennsylvania, that the Sus- 
quehanna was a navigable river, and therefore no one had an exclusive right of fish- 
ing therein. In Arnold v. Monday , (1 Halstead's JR. 1 to 94,) decided in 
[245] New- Jersey^ the question is completely put at rest, that " navigable riveis, 
where the tide ebbs and flows ^ the ports, bays, coasts of the sea, including 
both the waters and the lands under the waters, for the purposes of passing and re- 
passing, navigation, fishing, fowling, sustenance and all other uses of the waters and 
its products, are common to all the people of New- Jersey. ^^ The title to the terri- 
tory comprising New- York and New- Jersey, is derived from the same source, to wit, 
the grant from Charles II. to the duke of York, in 1664. The question, therefore, 
was the same there as it Is here ; and although this court is not asked to go the full 
length of adopting the various principles recognized and approved by the court in 
New- Jersey, it Is asked that they will decide that a town has no right, without legis- 
lative authority, to claim an exclusive right over the fishery in any of the navigable 
waters of the state, and enforce such claim by prohibitory ordinances, and the inflic- 
tion of penalties imposed to carry such ordinances into effect. 

D. S. Jones, for defendant in error. The inhabitants of the several towns in 
this state, in town-meeting assembled, being by statute authorized to make rules and 
regulations to protect their common lands from trespass, and to direct the times and 
manner of using their common lands and meadows, and other commons ; and the 
harbor of Oyster- Bay, or the lands lying under the water where the oysters were 
taken by the plaintiff in error, being part of the common lands or other commons of 
the town, the by-law in question was lawfully made to protect and to regulate the 
use of the common property of the town. 

The patent of 1677, grants a certain tract of land bounded on the north by the 
sound, and including of course the harbor of Oyster-Bay, "together with all the 
woodland, plains, meadows, pastures, quarries, marshes, waters^ lakes, rivers, fish' 
ing, hawking, hunting and fowling, and all other profits, &c. ;" and all the lands 
and premises contained within the bounds of the town, have become private proper- 
ty, except the great plains in the middle of the island, the marshes, creeks 
[246] and bays on the south side of it, and the harbors on the north side : These 
now remain, and have been, ever since the date of the patent, the comrrum 
lands and meadows, and other commons of the town. 

By the 5th section of the act to amend the act relative to the duties and privi- 
leges of towns, (Statutes, vol. 6, b. 207, passed April 17, 1S23,) the inhabitants 
of the several towns in the state, in town-meeting assembled, are authorized to make 
such prudential rules and regulations as they may judge necessary and convenient 
for preserving and protecting their common lands from trespass, and for directing 
the use and management, and the times and manner of using their common lands 
and meadovjs and the other commons. The by-law in question was passed subse- 
quent to the enactment of this act. 

The plaintiff in error contends that the town of Oyster-Bay had no right of prop- 
erty in the lands where the oysters were taken, because, as he alleges, the propriety 
and right of soil beneath the water in the harbor never passed by the terms qftki 
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patent f and consequently the town had no right to pass the by-law under which he 
^as prosecuted; and in support of his allegation, urges that whenever the right of 
«oil beneath the waters in a vavigable stream is intended to be granted, the grant 
must be of "land covered with water," and cites "2 Black. Comm. 19, to bear out 
this position. The authority cited does not support him. As to what passed by 
the terms of the 'patent, the boundaries of the premises granted, are distinctly de- 
fined ; they embrace the wliole harbor of Oyster-Bay ; and the lands, hereditaments 
and premises, waters, fishing, &c., within these boundaries, are granted to the pa- 
tentees for themselves and their associates, heirs, successors and assigns. The lan- 
guage of the grant is as full and explicit as could have been employed to grant all 
the lands and premises within the boundaries described. 

Charles II. had the right to grant to the duke of York, in full and absolute prop- 
erty, all the lands under the navigable waters within the limits of the grant, and the 
right to a several fishery in those waters. That the king is the owner of the land 
under all the navigable waters of his dominion, is admitted by the plaintiff in 
error ; but it is contended that he cannot convey such lands to a private per- [247] 
son for a private use, and that the grant was void as contrary to the law of 
nature. Now, though Vattel says that the air, running water, the sea, &c., are 
eommon property, and as to the latter, particularly, that it is manifest that the use 
of the open sea, which consists in navigation and fishing, is innocent and inexhausti- 
We, and nature does not give to man a right of appropriating to himself things that 
may be innocently used, and that are inexhaustible and sufficient for all; yet, he 
says, the various uses of the sea near its coast render it very susceptible of proper- 
ty. (Vattel, book 1, ch. 23, sect. 280, 281, 287. See also Grotius, book 2, ch. 2, 
sect. 3, and AzunVs Maritime Law, part 1, ch. 2, art. 1, sect. 3.) The civil law 
has also been relied on by the plaintiff in error, but the civil law never was in force 
in England. 

The common law of England or magna charta, did not prohibit Charles II. from 
granting to the duke of York a several fishery in the waters of Oyster-Bay harbor, 
or from granting to him the absolute property in the lands under those waters. By 
the common law, since the conquest, to the present day, the king is the absolute 
owner of all the lands within his dominions, and it is a principle of the English 
tenures, that the king is the universal lord and proprietor of all the lands in his 
kingdoTu, and that no man doth or can possess any part of it, but what has mediate- 
ly or immediately been derived as a gift from him to be held upon feudal services. 
(2 Black. Comm. 62. 6 Com. Dig. D. 63. 1 Black. Comm. 264.) The king 
has the property tarn aqua quam soli, and all profits of the sea and all navigable 
rivers. (5 Com. Dig. Navigation, A. 3.) So the property of the soil in all rivers 
which have the flux and reflux of the sea, belongs to the king, and not to the lord 
of the manor adjoining, without grant or prescription ; (5 Com. Dig. Navigation^ 
A. 7 ;) and every arm of tlio sea or navigable river, so high as the sea flows, and re- 
flows, belongs to the king ; but by grant or prescription, a subject may have the in- 
terest in the water and soil of navigable rivers. (5 Com. Dig. Navigation^ B.) 
The king may grant fishing within a creek of the sea, or in some known pre- 
cinct, that hath known bounds, though within the main sea; he may also [248] 
grant the very interest itself, viz, a navigable river that is an arm of the 
sea, the water and soil thereof. (Sir Matthew Hale^s Treatise de jnre maris, in 
Margrave's Law -Tracts, ch. 5, page 17. See also pages 10 and 12 of same work,) 

The sixteenth chapter of magtia charta, (9 Henry IIL,) is the foundation of the 
doctrine urged on the other side, that the kings of England were prohibited from 
making grants of rivers and rights of fisheries in rivers or arms of the sea. It is not 
pretended that the king had not such power previous to the granting of magna char- 
ta. The 16th chapter o^ magna charta is in the following words ^^Nullcs ripa- 
TUB defendarUur de coBtero, nisi illm quce fuerunt in defenso tempore Hem ici regis, 
met fmstri, et per eadem loca et eosdem termiftos, sicuz esse consueverunt tempore 
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stu).** Lord Coke's comments on this chapter are as follows: "That is, no owner 
of the banks of rivers shall so appropriate or keep the rivers several to him, to de- 
fend or bar others either to have passage or fish there, otherwise than they were 
used in the reign of king Henry II. This statute, saith the Mirror^ is out of use, 
for many rivers are at prc?43nt appropriated and fenced in, and put in defence, which 
used to be common to fish in and use, in the time of king Henry II." From which 
it will be observed, that the only comment made bj Lord Coke is, that the Mirror 
says the statute is out of use. Brief as is this comment, it is not supported by the 
text. Loi^ Coke translates the word "ripariae," banks. Instead of banks it should 
be rivers ; (See Ducange^s Glossary, Spelman^s Glossary, Jacobus Law Dictiona' 
ry, 2 Irtst. 478;) and then the 16th chapter of magna chart a would read thus: 
"No rivers shall be defended from henceforth, but such as were in defence in the 
time of king Henry, our grandfather, by the same places, and the same bounds as 
they were wont to be in his time." The word defend, as used in that chapter, meant 
"to prohibit from common use." What defence of rivers, then, was intended in this 
chapter o^ magna chart al Lord Coke construes it to mean "the appropriation of 
rivers by the oiimer of the banks, so to defend or bar others from passage or fishing." 

But Sir Matthew Hale gives it a very different meaning. He tells us in his 
[249] treatise de jure maris, page 7, "that before the statute of magna charta, 

chapter 10, it was frequent for the king to put as well fresh as salt rivers in 
dcfenso for his recreation ; that is, to bar fishing or fowling in a river, till the king 
had taken his pleasure or advantage of the writ or precept de deftnsione reparia, 
which anciently was directed to the sheriff, to prevent riviation in any rivers in his 
bailiwick." After this statute (chap. 10) the writs of riparioruvi defevsioTies ran 
thus: ^^ Rex Vicecomiti Wigomioi salutem, PrcBcipimus tibi, quod sine dila^ 
tione clamari facias et fir miter prohiberi ex parte ruostra, ut nullus de ccetero eat 
ad riviandmn in ripariis nostris i7i balliva tua, quce in defe^uo fucrunt tempore 
Henrici regis am nostri; et scire facias ommbus de comitatu tuo, qui ab antiquo 
facer e debent pontes ad riparias illas, quod providcant sibi de pontibus illis, it a 
quod prompti sint et parati in adventu nostro quando eis scire faciemus.^^ Sir 
Matthew Hale adds, that afterwards the writs mentioned particular rivers upon which 
the king would take his recreation, as Avon in Worcestershire, &c. The writ above 
given, he says, was taken from the records of 20 Henry III., eleven years after the 
granting of magna charta, chapter 16. The statute must have been then perfectly 
understood. Tiie writ uses the very words of the 16th chapter, and there can be no 
question that its object was to prevent the king from putting any rivers in defense 
for his recreation, except such as had thus been put in defence in the time of Hen- 
ry II., his grandfather, and was not intended to apply to the owners of the banks of 
rivers, or any other individuals. If, however, the owners of the banks of rivers were 
intended by the 16th chapter of magna charta, to be prohibited from putting them 
in defence, there is not one word to be found in the comments of Lord Coke, or any 
other writer upon this charter, that it was intended to restrain, or did restrain the 
king from granting the lands under the rivers and navigable waters in his realm, at 
his will and pleasure. 

It is said that all the grants which Sir Matthew Hale has cited, are prior to the 
date of magna charta. This is not so. He speaks of several subsequent to mag' 

7ia charta; one made by Henry HI., in the eleventh year of his reign, two 
[250] years only after the date of magna charta; (Hale's Treatise de Portibiis 

Maris, page 51 ;) three by Edward I., and one by Edward III. (Idem 
pages 62, 68, 109, 110.) Besides these five grants cited by Sir Matthew Hale, it 
will be found that in 4 Charles L, a grant was made of lands between high and low 
water mark, in Portsmouth harbor, which, although contested, was not sought to be 
avoided on the ground of its being contrary to magna charta. (2 Anstruiher^ 
603.) The case of Hamilton v. Donegall, (3 Ridgeway^s R. 267,) shews three ef- 
ferent grants of lands lying under navigable waters, and of fisheries in those waters 
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one by James I. ani two by Charles II. ; and though this case was fully canvassed 
in the parliament of Ireland, neither counsel nor judges intimated a suggestion that 
the provisions of magna charta had been violated by those grants. 

Chief Justice Fitzpatrick, in support of the decision made by him in Arnold v. 
Mundy, (1 Halstead, 1 to 94,) quotes 1 Mod. 105, 6 Mod. 73, 1 Salk. 857, and 
4 Burr. 2162. The case in 1 Mod. 105, was decided by Lord Hale. It is true 
lis lordship says, "that in an action of trespass for fishing in a river that flows and 
re-flows, and in an arm of the sea, it is privia facie a good justification to say, that 
the locus in quo is hrachium maris in quo unusquisque subject us Dom. Regis ha- 
bet et habere debet liberam piscariam;^^ but his lordship also says, that in such a 
river the right of fishing is prima facie common to all, and if any one will appropri- 
ate a right to himself, the proof lieth on his side. Now, although prima facie this 
right of fishing in the sea and its branches, and in navigable rivers, is common to all, 
this case admits that an individual may have it himself, and may prove that he has it. 

6 Mod. 73, and 1 Salk. 357, report the same case, viz. Warren v. Matthews. 
In 6 Mod. Lord Holt is made to say, ** Every subject of common right may fish 
with lawful nets, &c., in a navigable river as well as in the sea, and the king's grant 
cannot bar them thereof." In Salkeld, the case is stated to be, that one claimed 
solam piscariam in the river Ex, by a grant from the crown, and there Lord 
Holt is stated to have said, " The subject has a right to fish in all navigable [251] 
waters, as he has to fish in the sea, and a quo warranto ought to be brought 
to try the title of this grantee, and the validity of his grant." In 6 Mod. there are 
two marginal references to support the decision, viz. Lord Raymond, 725, and 2 
Salk. 637, and in Salkeld there are four marginal references, viz. Davies, 157, 
Plowd. 315, Coke's Rep. and 2 Salk. 637; neither of which, in the most remote 
manner, bear out the decision, but on the contrary, the case in Davies supports a 
contrary doctrine. From this circumstance, it is piesumed that the case of War7'en 
V. Matthews is misreported. 

In 4 Burr. 2162, it is true Lord Mansfield uses the words quoted by C. J. Fita 
patrick: "In navigable rivers the fishery is common; it is prima facie in the king 
and is public;" but he adds in the next sentence what the chief justice omits: "If 
any one claims it (fishery in navigable rivers) exclusively, he must shew a right : if 
he can shew a right by prescription, he may then exercise an exclusive right, though 
the presumption is against him, unless he can prove such right. Here it is claimed 
and found ; it is therefore consistent with all the cases, that he may have an exclu- 
sive right of fishing, though it be in an arm of the sea. Such a right shall not be 
presumed; but the contrary prima facie; but it is capable of being proved.^ ^ Jus- 
tice Yates, in the same case, says, ** The case of the royal salmon fishery in the river 
Banne, in Sir John Davies' reports, is agreeable to this, and it is a very good case. 
It appears by it that the crown may grant a several fishery in a navigable river, where 
the sea flows and re-flows, or in an arm of the sea." The case in 4 Burr., therefore, 
is directly at variance with the one in aid of which it was quoted by C. J. Fitzpat- 
rick. 

Blackstone^s Commentaries, 39, does not support the decision in Arnold v. Munr 
dy. It is said that Sir William expressly asserts, "that all claim of an exclusive 
right of fishery in a navigable river, founded on the king's grant or on prescription, 
must reach as far back as Henry II." Blackstone is by no means so unqualified; 
he distinctly confines his remarks, as to the effect of the prohibition in magnu char' 
ta, to the case of free fisheries, such as are unaccompanied by the grant of 
soil, and does not extend it to several fisheries, where the right of soil is [252] ^ 
granted with the right of fishery. It is worthy of remark, that the two trea- 
tises of Lord Hale, de jure maris and de portibus maris, remained in manuscript for 
more than 100 years after they were written, and were not published until 1786, 
The treatise de jure maris is so conclusive, that it cannot admit a doubt that Sir 
William Blackstone would never have adopted the construction which Lord Coke 

Vol. L— 19. 
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gave to the 16th chapter of magna charta, if he had examined it with the writ de 
defensione riparicB^ and with Lord Hale's explanation of the subject before him. 

The king having the full and unrestrained right to grant to the duke of York the 
absolute property of the waters of the harbor of Oyster-Bay, of the fishery in those 
waters, and of the soil under the same, exercised that right, as will be seen by refw- 
ence to the grants in Learning and Spicer's grants, concessions, &c., pages 3 and 41. 
Sir Edmond Andross, the governor of the duke of York, granted the patent of Oys- 
ter-Bay, and by that grant the freeholders and inhabitants of that town acquired an 
absolute right and title to the lands and premises conveyed by it, and by statute 
have the power to make rules and regulations for preserving and protecting their 
common lands, and for directing the use and management of the same. The by-laws 
are, however, objected to ; first, because one of them is a prohibition, and not a 
regulation ; and secondly, that the penalty is given to individuals, and not to the 
town. The first answer is, that a by-law may be good in part, though void in part; 
and where it consists of several particulars, it is, to all purposes, as several by-laws, 
though the provisions be thrown together under the form of one law. (2 Kyd on 
Corp. 155.) The second section of the by-law is free from the objection of its be- 
ing a prohibition. It is a mere regulation, prescribing the periods within which 
oysters may be taken; and on this the judgment may be supported. A more con- 
clusive answer is, that the by-law is strictly conformable to the power granted by 
the act of 1823, though it may exceed the authority granted by the act of 1813, 
(2 R, L, 131,) under which the plaintiflP in error supposed the by-law had been en- 
acted. The words in the act "and the other commons," respecting which 
[253] rules and regulations may be made, mean all such property as belongs to the 
town which may not be considered either common lands or meadows; and 
it may well be intended that the legislature had reference to the common property 
which certain towns like Oyster-Bay had in harbors and navigable waters lying with- 
in the limits of their grants, and in fisheries which had been granted them in those 
harbors and waters. 

No argument can legitimately be drawn in support of the position, that the right 
over the soil and fisheries in our navigable rivers is vested in the legislature, from 
the fact that the legislature have, from time to time, passed laws regulating the fish- 
eries ; because such laws have, in repeated instances, been passed regulating the fish- 
eries in places where there could be no doubt that the title to the property was vest- 
ed in individuals. The right to pass such laws is asserted upon the principle that 
the right of individuals in any river or creek, private or public, fresh or salt, is sub- 
ject to the exercise of the sovereign authority of the state, by the enactment of laws 
tor the conservation offish and fry. (20 Johns, R, 90.) 

The objection that the by-law of the town of Oyster-Bay cannot be enforced, be- 
cause there is a legislative prohibition against persons, not being citizens, catching 
fish in any of the waters of this state, proceeds on the assumption that the power to 
impose penalties cannot be concurrent. On the part of the defendant, it is contend- 
ed that such power may be concurrent ; and a great variety of instances might be 
quoted to shew the existence and the exercise of such powers, particularly in regard 
to penalties imposed by the corporation of New- York, in cases where penalties al- 
ready existed, created by the legislature of the state ; such as the penalties for ser- 
vile labor, and exposing articles for sale on Sunday, &c., &c. 

The cases cited by the plaintiff in error, decided in this court, instead of support- 
ing him in the positions he has taken, it is conceived, settle principles which directly 
^ operate against him, and shew the propriety of affirming the judgment which he seebi 
to reverse. Thus, in the case of Palmer v. Hicks, {6 Johns. JR. 133,) which was 
an action by the supervisor of Flushing, to recover a penalty imposed by a 
[254] by-law of that town for taking clams within the bounds of the town, though 
the judgment which had been rendered against the defendant was reversed^ 
it was 80 reversed expressly on the ground that the plaintiff had £suled to ahew piop* 



AuGWBT 1828.] OF THE STATE OF NEW- YORK. 256 

Rogers v. Jones, 
erty in the town, in the place where it was alleged the offence had been committed ; 
but it is clear, that if such right had been shewn, the judgment would have been 
affirmed. 17 Johns. R. 195, and 20 Johns. R. 190, are cited for the purpose of 
shewing that rivers are to be considered navigable as far as the tide ebbs and flows, 
and that so far the right oi fishing as well as navigation is common to all. It is 
fully admitted, that as to the right of navigation, it does exist even in the case of a 
grant to individuals, and the doctrine is also admitted as to the prima facie right 
of fishing; but there Ls not a word to be found in either of those cases, which inti- 
mates that the prima facie common right of fishing may not be restrained or taken 
away by means of a grant to individuals or towns. So, also, the principle upon 
which the decision was made in the case of Binney, is against the plaintiff in error; 
for had it been shewn in that case that the plaintiff had a grant of the bed of the 
river, his action would have been sustained. 

As to the absurdity which it is said would result from the doctrine, that the town 
of Oyster-Bay has the right of propriety or soil under the waters of the harbor, inas- 
much as they would then have power to demand tolls of vessels entering the harbor 
for anchorage, &c., the answer is, that such absurdity would not exist, because all 
grants of lands imder water are subject to the right of passage of ships and boats. 
(Lord Hale's Treatise de Jure Maris, p. 22.) 

By the Court, Wood worth, J. (After stating the pleadings and the evidence 
in the cause.) There is a written stipulation that this cause be decided on the mer- 
its. The pleadings are somewhat informal ; but arising in a justice's court, we are 
to consider the case in the same manner as if the plaintiff had stated all the facts of 
the case in his declaration, and the defendant had demurred to the same. The jus- 
tice gave judgment for the plaintiff. The defendant appealed to the common 
pleas, where the judgment of the justice was affirmed. We are now called [255] 
on to determine whether the plaintiff is entitled to recover. The cause has 
been ably and most elaborately argued by the plaintiff in error and the counsel for 
the defendant. Several points raised by the plaintiff in error, I deem it unnecessa- 
ry to consider, having arrived at a conclusion that the cause will depend on the de- 
cision of the following questions : 

I. Has the plaintiff below shown & title in the town of Oyster-Bay to the premi- 
ses in question ? 

II. If he has, then in consequence of the by-law passed by the town, is the plain- 
tiff entitled to sustain this action ? 

I observe preliminarily, that on the first point it will not be necessary to enter 
upon an extensive field of argument, being of opinion that the principles involved in 
the decision of Gould v. James, (6 Cowen, 869,) do substantially decide the first 
question ; but as this point is one of great importance, and some judges, particular- 
ly in a sister state, have expressed opinions at variance with the doctrine in Gotild 
V. James, I will venture to enlarge a little upon that case, and very briefly examine 
the principles upon which this cause must depend. 

It is contended by the plaintiff, that the town has no right of property in the lands 
where the oysters were taken, because the right of soil beneath the water in the har- 
bor of Oyster-Bay never passed by the terms of the patent. 

It cannot be doubted, that when a patent or grant conveys a tract of land by 
metes and bounds, the land under water as well as other land will pass, if the land 
under water lies within the bounds of the grant. A contrary doctrine would exclude 
the lands under the water of lakes and streams not navigable. Scarcely a patent 
ever issued by this state, that does not include one or the other ; and as far as I 
know, no question has ever been raised on this ground. The authority cited from 
2 Black. Com. 19, does not bear out the position, but establishes the contrary. 
The author states, that if a man grants his lands, he grants all his mines, woods. 
waterSy &c., as well as his fields and meadows ; but by a grant of water merely 
notliing paaaea but a right of fishing. 
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[256}' It follows, therefore, if the grant was valid, the town of Oyster-Bay acquir- 
ed not only a right and title to the land under water, but to the waters them- 
selves comprised within the bounds of the patent. If the doctrine contended for by 
the pkiintiff in error is well founded, there has been great error in the course pur- 
sued by the sovereign power of this state ever since it became a free and independent 
goveruinent. It is well known, tliat nuu)erous grants have been made from time to 
time by the commissioners of the land office of lands under the waters of the Hud- 
son, all which have proceeded on the ground that it was the undeniable right of the 
people of this state to make such grants. Until very lately, I have not understood 
that the power was questioned. It is here proper to observe, that this principle does 
not at all conflict with the doctrine laid down by writers on national law, who de- 
clare the air, running water, the sea, &c., are common property. (VatteL b. 1, ch. 
23, sec. 280, 287. Grotius, h. 2, ch. 2, sec. 3.) The same writers, however, ad- 
mit that the various uses of the sea near its coast render it very susceptible of prop- 
erty ; and rivers are susceptible of property, because confined in banks. Such pla- 
ces may be appropriated by the people to whom they belong and the productions 
within reach, in the same manner as the lands they inhabit. (Azuni, 'part 1, ch, 2,' 
art. 1, sec. 3.), 

If we examine the common law, it will be found to sanction this broad principle, 
"that the king is the universal lord and original proprietor of all the lands in his 
kingdom, and that no man doth or can possess any part of it, but what has mediate- 
ly or immediately been derived as a eift from him to be held upon feudal services." 
(2 Bl. Com. 52. 6 Com. Dig. D. 63.) The right of the king extends over all 
lands, as well such as are covered with water, as such as are not. In England, it 
hath always been holden that the king is lord of the whole shore. He has the prop- 
erty tarn aqua quam soli and all profits in the sea, and all navigable rivers. So also 
he has the property of the soil in all rivers which have the flux and re-flux of the sea, 
and not the lord of the manor adjoining, without grant or prescription ; and 
[257] every arm of the sea or navigable river, so high as the sea flows and re-flows, 
belongs to the king ; but by grant or prescription, a subject may have the in- 
terest in the water and soil of navigable rivers. (5 Com. Dig. Navigation^ A. 3, 
^ B.) Sir Matthew Hale, in his treatise de jure maris , {Har grave's Law Tracts,) 
considers this right of the king to consist in a right of jurisdiction and a right of own- 
ership ; that a subject may have this right either by the king's grant, and this with- 
out question, or by custom or prescription. The king may grant fishing within a 
creek of the sea, or within some known precinct that hath known bounds, though 
within the main sea, he may also grant that very interest itself, viz. a navigable river 
that is an arm of the sea, the water and soil thereof. Sir M, Holers de Jure Maris, 
ch. 5, pi. 17.) 

It thus appears, that by the common law, the king was seized of all the lands un- 
der the navigable waters of his realm, and entitled to grant and convey them I do 
not find by any authority that this right was ever considered a usurpation. It is 
argued, however, that the exercise of such a power was prohibited by magna charta. 
The 16th chapter of magna charta, (9 Henry III.) is supposed to contain the pro- 
hibition; it is in the following words: *^ NuUgb riparice defendantur de ccBtero, nisi 
illoB qucB fuerunt in defenso tempore Henrici regis, avi nostri, et per eadem loca 
zi eosdem t ermines, sicut esse comueverunt tempore suoJ*^ Lord Coke's comments 
on this chapter are as follows: "That no owner of the property of rivers shall so 
appropriate or keep the river several to him, to deprive or bar others either to have 
passage or fish there, otherwise than they were used in the reign of king Henry II ■ 
This statute, saith the Mirror, is out of use, for many rivers are at present appro- 
priated and fenced in, and put in defence, which used to be common to fish in and 
use, in the time of king Henry II." 

Even upon the supposition that Lord Goke was not correct in saying the statute 
was out of use, I do not perceive any prohibition of the right claimed for the king; 
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Mid, as far as I can discover, both before and since the reign of Charles II., from 
whom the duke of York derived his title, the right of the king* to grant seve- 
ral fisheries and the lands under waters of navigable rivers and arms of the [258] 
sea, has, in England, been considered as well settled. 

Sir Matthew Hale, de jure maris, pi. 7, has explained the statute of magna 
charta, chapter 16, " that before the statute it was frequent for the king to put as 
well fresh as salt rivers in defenso for his recreation, that is, to bar fishiug and fowl- 
ing in a river, till the king had taken his pleasure or advantage of the writ or pre- 
cept de defensione riparice,^^ &c. The object of the statute seems to have been to 
prevent liie king from putting any rivers in defenso for his recreation, except such 
as had been put in defence in the time of Henry II., his grandfather, and was in- 
tended to prohibit the exercise of his ancient prerogative for his own personal plea- 
sure, but not applying to the owners of the banks of rivers or any other individuals. 
Notwithstanding this statute, the king, although restricted as to the occupancy of 
rivers for his pleasure, was at liberty to grant the land, under the rivers and navi- 
gable waters in his realm, at his will and pleasure. Without going into a specifica- 
tion, I only observe, that several grants are stated by Sir Matthew Hale, subsequent 
to magna charta, (Hale de Portibus Maris, pL 51, 68, 109, 110.) 

The case in 1 Modern, 106, was decided by Lord Hale, He there says, "That 
in ah action of trespass for fishing in a river that flows and re-fiows, and in an arm 
of the sea, it is prima facie a good justification to say, that the locus in quo is bra- 
chium maris in.quo unusquisque suhjectus dom. Regis hahei et habere debet libc' 
ram. piscariam, and if any one will appropriate a right to himself, the proof lieth on 
his side." This piima facie right is undoubted, and may be exercised . until an in- 
dividual proves he has the right, which may be done by grant or prescription. Such 
is evidently the language of this case. It is true that in Warr&rt v. Matthews, (1 
SaJ.k, 357, and 6 Mod. 73, the same case,) where one claimed solam piscariam by 
grant from the crown, there is this dictum of Lord Holt: "The subject has a right 
to fish in all navigable rivers, as he has to fish in the sea.'* I have looked at the 
cases referred to in the margin, and do not find that they support the doctrine. In- 
deed, one of the cases {Davies, 57) decides that the king may grant the fran- 
chise of a fishery in a navigable river. As the cases in 6 Mod. and 1 Salk. [259] 
are very briefly reported, and are not supported by the authorities cited, 
there is good ground to believe the case itself is misreported. 

In 4 Burr. 2162, Carter v. Murcot, Lord Mansfield's remarks are in accord- 
ance with the view I have taken: he observes, "In navigable rivers the fishery is 
common ; it is prima facie in the king, and is public. If any one claims it exclu- 
sively, he must show a right. If he can show a right by prescription, he may then 
exercise an exclusive right, though the presumption is against him unless he can 
prove such right." And again, that an exclusive privilege of fishing, although it be 
in an arm of the sea, is consistent with all the cases. Such a right shall not be pre- 
sumed, but the contrary prima facie; but it is capable of being proved. 

Justice Yates remarks on the case in Davies' reports, which is referred to in sup- 
port of Lord Holt's opinion : He says it is agreeable to the law there advanced, that 
the crown may grant a several fishery in a navigable river where the sea flows and 
re-flows, and in an arm of the sea. 

I deem it unnecessary to cite other authorities. Many more might be adduced, 
but enough has been shown to satisfy my mind that the patent of Sir Edmond An- 
dross, emanating mediately from Charles the second, did convey to the inhabitants 
of Oyster-Bay, all the lands under water within the bounds of that grant, together 
with the exclusive right of fishing in the waters within the same. The case of Gould 
V. James, in 6 Cowen, which decides that a several fishery in an arm of the sea where 
the tide ebbs and flows, may be derived from a grant or prescription, appears to be 
supported by the concurrent authority of the English law. 

The second question may be disposed of in few words. The by-law contains 
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three sections: 1. That no person, not an inhabitant of Oyster-Bay, be allowed to 
take oysters in the creeks or harbors, under the penalty of $12.50. 2. That no per- 
son be allowed to take oysters, but from the 1st November to Maixjh 1. 3. Cer- 
tain persons are named to receive the fines to their own use. 
[260] The plaintiff in error contends, that the by-law is void on several grounds: 
1. That the town cannot 'prohibit ^ but may regulate; 2. That the penalty 
is given to individuals. A recovery may be had under the second section, which is 
clearly a regulation as to the times of taking oysters ; and gives the penalty general- 
ly without specifying for whose use. If the objection \irged as to the prohibition 
and appropriation of the penalty were fatal as to the 1st and 8d sections, still the 2d 
might be valid; for a by-law may be good in part and void for the rest. (2 Kyd on 
Corp, 166.) 

This by-law was undoubtedly made under the 6th section of the act to amend the 
act relative to the duties and privileges of towns, passed March 19, 1813. {Statute*, 
vol, 6, b, 207.) By this section, the individuals of every town are authorized to make 
such prudential rules and regulations as they judge necessary and convenient for the 
better improving their common lands in tillage, pasturage, or any other reasonable 
way, and protecting the same from any trespass ; for directing the use and manage- 
ment, and the times and manner of using their common lands and meadows, and the 
other comTnons, and impose penalties on the offender, whether he resides within the 
town or not, not exceeding $12.60 ; and the penalties so recovered shall be applied 
in such manner as the inhabitants of the town shall direct. This act extended to the 
regulation of the common property of the town, of which the premises in question are 
presumed to be a part. The inhabitants for whose ben'^fit the grant was made, have 
treated it as such in the by-law, and there is no evidence that any individual has an 
estate in severalty in the same. 

The legislature have at various times passed laws regulating fisheries, and declar- 
ing certain streams public highways. This right is not inconsistent with the claim 
of an individual, that he owns the fishery, or the soil under the water. In Cooper 
y, Cummings, (20 JoKns, R, 90,) chief justice Spencer observes, " These will prove 
nothing, for the legislature has confessedly the right of regulating the taking of fish 
in private rivers, and do every year pass laws for that purpose, as to rivers 
[261] not navigable in any sense, and which are unquestionably private property." 
It is admitted, that notwithstanding a grant to an individual, the public 
have an interest in the waters granted. Lord Hale has accurately defined it, {dc 
jure maris, p, 22.) Speaking of the private interest of the subject, he observes, 
" this interest or right must be so used, as that it may not occasion a common an- 
noyance to passage of ships or boats ; for the jus privatum must not prejudice the 
jus publicum, wherewith public rivers or arms of the sea are affected for public use. 
2. That the right a subject hath in any public or private river or creek, fresh or salt, 
is subject to the laws for the conservation of fish or fry." The individual right, then, 
is subject to the interference of the legislature, to the extent before mentioned, but 
no farther. Such laws, therefore, are no invasion of the right of the individual ; his 
right is not absolute and unlimited over the property granted, but qualified by these 
implied reservations. 

But it is said that the by-law of a town or a corporation is void, if the le^latnre 
have regulated the subject by law. If the legislature have passed a law, regulating 
as to certain things in a city, I apprehend the corporation are not thereby restricted 
from making further regulations. Cases of this kind have occurred, and never been 
questioned on that ground ; it is only to notice a case or two out of many. The legis- 
lature have imposed a penalty of $1 , for servile labor on Sunday ; the corporation of 
New- York have passed a by-law, imposing the penalty of $5 for the same offence. 
As to storing gunpowder in New- York, the legislature and corporation bave each 
imposed the same penalty. Suits to recover the penalties have been sustained under 
the corporation law. It is believed that the ground has never been taken, that there 
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was a conflict with the state law. One of these cases is reported in 12 Johns, IL 
122. The question was open for discussion, but not noticed. If it be admitted, 
that when the legislature had passed a law regulating the fishery, it would not he 
competent for the town to pass a by-law, the answer here is, that the legisla- 
ture have not legislated on the case before us; for the act (4 vol, L. 248) [262] 
which prohibits persons residing out of this state from taking shell or other 
fish in any of the waters of this state, does not apply. Here it is admitted that the 
plaintiff in error is a citizen of this state. There being then no conflict of regula- 
tion, it will scarcely be contendedj that after the legislature in 1823 had expressly 
delegated to the towns the power of regulation, the by-law passed in pursuance of it 
is a nullity. Upon the whole case, I am of opinion that the judgment of the court 
below be affirmed. 



In the matter of the application of The Mayor, &c. op the city of New- York, 
relative to the opening of Seventeenth street in the twelfth^ late ninth ward of the 
city. 

Where lots were sold in the city of New- York, bounded on a space called a street, having 1)een desig- 
nated as such by the commissioners of streets and roads in the city of New-York, and such sale was 
had previous to the street being directed to be opened by the corporation of the city, it was held that 
the fee of the land comprised in the space called a street^ did not pass to the purchasers of the lots, as 
it would have done, had the lots been bounded on a public highway, but that the same remained in 
the grantor ; that the owners of the lots had, however, a perpetual right of way over the space called 
a street, and an assessment having been made to the full value of the land required for the street, by 
the commissioners of estimate and assessment, their report was sent back for correction ; which report, 
being subsequently corrected by an allowance of damages only for the fee of ihe land, subject to the 
right of way of the owners of the lots, was confirmed by the court. 

At the last February term, a report of commissioners of estimate and assessment 
relative to the opening of this street, having been presented to the court, and a mo- 
tion made for its confirmation, objections were interposed by sundry persons, owning 
lots fronting on the street, who claimed, that as such owners, they were entitled to 
the compensation allowed for the ground to be occupied as such street, and that the 
same ought not to have been awarded, as by the report it was awarded to owners 
unknown. Seventeenth street is one of the streets designated by "the commission- 
ers of streets and roads in the city of New- York," who were appointed by an act of 
the legislature, passed 3d April, 1807; by which act, the commissioners were au- 
thorized to desigtiate the site of streets, to be opened in the future progress and im- 
provement of the city. Such designation, however, does not constitute or create the 
street, so that it can be used as a street, until the proceedings are had which 
are now sought to be confirmed, and such proceedings are approved by this [263] 
court. The late William Bayard, of New- York, was the owner of a tract of 
land lying between the Warren and Fitzroy roads, which ran in a north-easterly di- 
rection from the Southampton road, and through which tract, three streets, viz. Fif- 
teenth, Sixteenth and Seventeenth, were designated by the commissioners under the 
act of 1807, to be laid to run in a south-easterly direction from the Fitzroy road to 
the Warren road. In 1823, Mr. Bayard having had a map made of his tract, on 
which were laid down the streets as designated by the commissioners, caused the 
same to be opened in conformity to such designation, and sold a number of lots to 
the persons who now object to the confirmation of the proceedings of the commis- 
sioners of estimate and assessment, and executed deeds to them. The following is a 
sample of the manner in which the premises are described in the deeds, viz. : "Four- 
teen lots of ground in the ninth ward of the city of New-York, known and designated 
on a map caused to be made by the said William Bayard of a tract of land owned 
by him, as lots nos. 37, &c., bounded as follows: Northerly by Seventeenth street, 
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easterly by lots laid down on said map as lots no. 44 and 61, southerly by Sixteenth 
street, and westerly on the other side by the Fitzroy road; the said lots containing 
together 180 feet six inches on Seventeenth street, on the easterly side 188 feet 
eleven inches, on the southerly side, fronting on Sixteenth street, 176 feet, and on 
the westerly side of Fitzroy road, 184 feet, be the same more or less.'* The deeds 
were with full covenants, and conveyed all and singular the tenemcDts, hereditaments 
and appurtenances whatsoever to the premises belonging. There are 32 lots front- 
ing on Seventeenth street, all of which, except two, were sold and conveyed by Mr. 
Bayard, subsequent to the time of his causing the street to be opened as aforesaid. 
It was proved that Mr. Bayard frequently declared, that the persons who purchased 
lots from him were to have all his interest in the streets, and would never have any 
thing to pay for the streets designated upon his map, as they were already 
[264] open, and in consideration theVeof, the purchasers paid an enhanced price for 
the lots. On the 30th July, 1827, the corporation of New- York directed 
SeveMeenth street to be opened, and commissioners of estimate and assessment hav- 
ing been appointed, they proceeded to the discharge of their duties, and estimated 
and assessed the loss and damage which would be sustained by the ovmers of the 

ground required for the opening of the street, at $ , and assessed the same upon 

the owners of the lots fronting upon the street, about $170 upon each lot, and upon 
the owners of other lands, conformably to the directions of the statute relative to the 
opening and laying out of streets in the city of New- York. 

The report and objections to the same were submitted to the court on written ar- 
guments. 

ArgumeTits for the objectors. At the time of the sale and conveyance of the lots, 
Mr. Bayard was as fully and legally seized of the ground covered by the streets lead- 
ftig over his tract of land, as of the lots themselves. The acts of the commissioners 
in designating streets, did not divest him of the fee in the land. The principle of 
the English common law, (Goodtitle v. Alker, 1 Burr, 133,) is the law of this coun- 
try, and particularly of this state, in respect to public highways. The state, or cor- 
poration, or public, (except in those cases in which they have specially purchased the 
fee,) have only a right of passage over a public highway, and the fee remains in the 
owner of the adjoining ground. The principle of the English law has been repeat- 
edly admitted to be the law in this country. (2 Johns. R, 363. 15 Johns. R, 447. 
1 Cowen, 238. 2 Mass. R. 127. 6 Mass. R. 466, Parsons, Ch, J, 1 Picker* 
ing, 122. 1 Conn. R. 105. 1 Yeates' R. 168. 9 Sarg, ^ Rawle, 31. 4 Greew- 
leaf 95. 1 New-Hamp. R, 16.) 

The fee of the streets to the centre thereof, opposite the lots sold bounding on the 
streets, passed with the fee of the lots to the grantees, and they, and not the repre- 
sentatives of Mr. Bayard, are the lawful owners and claimants entitled to the com- 
pensation awarded by the commissioners of estimate and assessment. The proof 
aliunde as to the intention of the parties, may well be received in an inqui- 
[266] ry of this nature, directed by equitable considerations, and not controlled by 
technical rules. But, independent of this external proof, it is evident from 
the map which Mr. Bayard had caused to be made, and the deeds executed in con- 
formity to it, that he regarded and treated the streets as public highways. It is 
immaterial as to the question of intention, whether the streets had been actually ap- 
propriated, at the time, by the corporation of New- York, for public highways. They 
had been laid out as such by the commissioners under legislative authority, and their 
proceedings had received legislative sanction, and the corporation were authorized 
to carry their plan into execution. The corporation had no discretion in the case, to 
vary or alter the plan and streets as laid out by the commissioners. As fast as the 
population extended, and required new streets, the corporation were bound to adopt 
those very streets designated in the commissioners' map and surveys. Mr. Bayard 
never considered or treated the streets as private ways; he considered them to be 
public highways designated by law, and his intention to convey all his interest in 
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the streets adjoining his lots, is as manifest as if they had already been opened, and 
used under the sanction of an ordinance of the corporation. The idea of an inten- 
tion of withholding his interest in the streets for his own use afterwards, cannot be 
presumed. It would be contrary to universal practice. There is no instance to be 
found, said one of the judges in the great case of Peck v. Smithy (I Conn, R, 103,) 
where the fee of a highway, as distinct from the adjoioing land, was ever retained 
by the vendor of that land. No such estate was ever claimed or heard of, and it 
would be doing violence to the good sense and common understanding of the parties 
in this and in every case, to act upon so preposterous an assumption, unless there 
was an express declaration of such a purpose. 

The established inference of law is, that a conveyance of land bounded on a pub- 
lic highway, carries the fee in the highway to the centre of it, as part and parcel of 
the farm. It will pass as appurtenant to the land. There are many cases in which 
lands will pass under the name of appurtenances, as parcel of the thing grant- 
ed, when the intention is apparent from the circumstances. The good sense [266] 
of the doctrine, said Judge Story, in Whiting v. Olney, (3 Mason^ 280,) is, 
that under the grant of a thing, whatever is parcel of it, or necessary to its benefi- 
cial use, or in common intendment included in it, passes to the grantee. Thus the 
grant of a mill does not mean merely the building, but includes the site, dain other 
things annexed to the freehold, and necessary for its beneficial use. So in Smith- 
son V. Cewe, [Cro. Jac. 626,) by the grant of a messuage, with the appurtenances, 
the orchards, yards, curtelage and garden passed. Again, in Bryan v. Wet her head, 
(Cro. C. 17,) by the demise of a tenement with the appurte?iances, an adjoining 
building passed, when it had been reputed and accepted as parcel thereof. In 
Doane v. Broad street Association^ (6 Mass. R. 332,) a wharf and dock were as- 
signed to A. with the privileges and appurtenances thereto, and it was held that cer- 
tain flats passed as appurtenant to the wharf. So also in Brick v. Norton, (1 Bos, 
4* PuL 53,) Eyre, Ch. J. said, that lands would pass by the word appurtenances, 
if it appeared that a larger sense was intended to be given to it than the strict tech- 
nical sense. 

There must be some strong and express words of exclusion, or the interest of the 
owner of the adjoining land, in the highway on which it is bounded, will pass 
by a deed of the land. In Jackson v. Hathaway, (16 Johns. R. 447,) it was ad- 
mitted in the opinion of the court, that where a farm was bounded along a high- 
way or upon a highway, or running to a highway, there was reason to intend, 
that the parties to the deed meant the middle of the highway. There is equal 
reason in the present case, to intend that the parties meant to go to the middle of 
Sixteenth and Seventeeth streets, when they described the lots as bounded norther- 
ly by Seventeenth street or by Sixteenth street, or on SeveTiteenth street or as 
fronting on Sixteenth street, and especially as the appurtenances were conveyed, 
and the limits were to be reached, be the dimensions more or less. 

In tbe case of Peck v. Smith, already cited, (1 Conn. R. ) there was a convey- 
ance of a farm which had a public highway running through it, and the deed 
contained this remarkable exception : " Saving and excepting the road or [267] 
highway, laid out, used and improved, running over the premises." The 
majority of the court decided, that the fee of that, as of all other public highways, 
was in the owner of the adjoining lands, and that the fee of the road passed to the 
grantee, notwithstanding the exception. The owners and purchasers of lands on 
each side, take the fee of the road to the centre of it, subject to the easement. Ch. 
J. Reeves held, that the owner of the land could not sell the land and reserve the 
road, for it passed as an inseparable part and parcel of the adjoining land, and that 
it was inadmissible that the fee of a highway, subject to the easement, should re- 
side elsewhere than in the owners of the adjoining lands. Baldvnn and Brainard, 
J., and Mitchell, Ch. J., were of opinion that tbe exception was sufficient to retain 
ihe fee of the highway in the grantor. Edmond, J., was of opinion that the fee 
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passed, notwithstanding the exception, which was intended only to save the applica- 
tion of the covenants of title to the road. He aduHtted that it had grown, by 
practice and universal understanding, into a rule of the common law, absolute and 
uniform, that the owner of the adjoining lands was the owner of the fee in the high- 
way. Trumbull and Swift, justices, 4)oth agreed, also, that the fee in the road 
passed, notwithstanding the exception, and the latter held that it passed as appur^ 
tenant to the land. This case is submitted as great authority for the doctrine, that 
a grant of land always carries, ex vi termini, the fee in the highway on which it 
bounds, and that it would require at least very express and decisive proof of an in- 
tention to retain it in the grantor, before any deed will be so construed. If the deed 
can receive any other reasonable construction, even an apparent reservation of the 
highway would not be sufficient. 

The cases of deeds and patents bounded upon fresh water streams, afford a strong 
argument in favor of the claim to the street ; for the principle is the same in the 
two cases, and the analogy is perfect. A fresh water stream, if navigable at all, is 

generally a public highway. It is settled that where a person's land abuts 
[268] upon or adjoins a river above tide water, he owns the river to the centre of 

the stream, and it would require an express and unequivocal reservation in 
the grant, to prevent it. In Claremont v. Caulton, (2 N. Hamp. R, 369,) the lot 
bounded on Sugar river, and the court observed, that when a stream is mentioned 
as a monument, it is used as an entirety to the centre of it, and there the right 
goes. A variety of cases are cited to the same effect, in the interesting and learned 
note of the reporter in 6 Cowen, 544, and they demonstrate that if the grantee be 
bounded on a river, (no matter in what mode of expression, ) he goes ad medium 
filum aqucB, without decided language, shewing a manifest intention to stop short at 
the bank or water's edge. 

M, Ulshoeffer, for the corporation, insisted that this case was not distinguisha- 
ble from that of Mercer street, (4 Cowen, 542,) in which the court refused to con- 
firm the report of the commissioners, they having allowed only a nominal compensa- 
tion to the owners of the fee of the street, on the ground that they had conveyed 
the lots to purchasers bounding them on Mercer street, as in this case on Seven' 
teenth street ; the court holding that the claimants were entitled to compensation, 
without regard to the supposed easement or right of way claimed by the purchasers 
of the lots. [Not having been furnished with a copy of the argument submitted by 
the learned attorney for the corporation, the reporter regrets that he is not able to 
lay the same before the profession.] 

At the May term, the opinion of the Court was delivered by Savage, Ch. J., 
as follows : A motion being made for confirmation of the report of the commis- 
sioners of estimate and assessment on opening Seventeenth street, objections are 
interposed by sundry persons owners of lots, because they are assessed to pay for 
the street in front of their lots, as belonging to owners unknown; whereas they 
claim to be the owners by virtue of their purchase of lots upon the street. The 
facts are, that the late Wiliam Bayard was the owner of about eight acres of ground, in 

the village of Geenwich, in the city of New- York, which he caused to besur- 
[269] veyed into lots upon the streets and avenues, designated by " the commissioners 

of streets and roads in the city of New- York," appointed by the act of the 3d 
April, 1807. In the spring of 1823, he caused the streets to be actually laid open, 
as streets, and appropriated to tjjiat use, and sold the lots now owned by the ob- 
jectors, with the exception of two lots, which were sold previous to such actual 
opening of the streets. The conveyances are in the usual form granting the lots. 
Nothing is said about the streets, except that the lots are bounded upon them ; but 
it appears from other testimony that there was a full understanding between Mr 
Bayard and the purchasers, that they were not to pay anything for the streets. The 
commissioners proceeded upon the ground, that as &e conveyances of the lots qqa. 
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tained do grant of the contemplated street, nor any interest therein, the title there- 
fore had never been divested, and consequently remained in the heirs of Mr. Bayard. 
It is assumed by the learned counsel for the purchasers from Mr. Bayard, that at 
the time of the sale of these lots, Mr. Bayard was as fully seized of the ground cov- 
ered by the streets and avenues, as of the lots ; and also that the acts of the commis- 
sioners, and the appropriation of the ground for streets and avenues, did not divest 
him of the fee in the land. In this I concur with him ; and, assuming these posi- 
tions, I cannot see how the fee of the land covered by the streets could be vested in 
the purchasers of the lots. These streets were designated by the commissioners as 
streets to be opened in the future progress of the eity, provided the corporation or 
the proprietors of lots representing three-fourths of the front of either of said streets 
should desire to have the same opened. The act, (sess. 30, ch, 115,) provides, that 
in that event, the corporation shall agree with the owner for a reasonable compensa- 
tion to be made to him for such lands, thus to be appropriated as streets, and pro- 
vides for ascertaining such compensation in case of disagreement. In an or- 
dinary case of highways, the rule is, that the fee belongs to the owner of the [270] 
adjoining ground, and that the public have only a right of passage, an ease- 
ment, and that a trespass will lie by such owner for any exclusive appropriation of 
the soil. (2 Johns, R, 363. 15 Johns, R. 452. 1 Cowen, 240.) But the streets 
in the city of New- York are regulated by a statute, which transfers the fee of the 
street from the former owner to the corporation of the city ; in trust, however, that 
the same be kept open for a public street. {Sess. 80, ch, 115, s, 9. 2 R. L, 414.) 
JBy the latter act, the fee is not changed until the report of the commissioners of es- 
timate and assessment shall be confirmed by this court. It is clear, then, that at 
the time of these conveyances, the grounds designated for streets were not public 
liighways: they were private property, and belonged to Mr. Bayard, unless they 
'Were conveyed with the lots. And the question is, whether the conveyance of a lot 
lounded on a piece of ground called a street, but which is in truth not a street nor 
a highway, conveys the land to the middle of such contemplated street? I think 
not. I speak now of the construction to be given to the deed, independent of the 
declaration of the grantor, as to the extent of the grant. To determine the strict 
legal rights of the parties, I will suppose the whole property in an enclosed field, as 
it was shortly before the sale. Suppose the purchasers had enclosed their lots, and 
^ith them the half of the street, would they not clearly have been trespassers ? Their 
justification would be, that they were owners to the middle of the highway ; but the 
^ound upon which they attempt to stand, slides from under them. There is no 
highway there. The ground, contemplated as a street, is stUl private property ; and 
the purchaser must be confined within the bounds of his grant. The space, called 
Seventeenth street, as yet, is merely a boundary to determine the extent of the lots. 
It is said that the corporation had no discretion, but were bound to open these sti^eets. 
If it were so, that would not vary the legal rights of the parties anterior to such 
opening. But I apprehend there is a discretion in the corporation and the owners 
of lots. If, indeed, streets are opened over the ground thus designated, they 
must be upon the ground as designated by the commissioners. But the [271] 
corporation are not obliged to proceed to open such streets, unless desired 
to do so by three-fourths of the owners of lots fronting on such streets, or such 
parts as is desired to be opened. The argument for the purchasers proceeds upon 
the ground that these streets are to be considered public highways. They cer- 
tainly were not so, and cannot become such, but in virtue of the proceedings now 
pending. Although, therefore, the purchasers did not acquire the fee of any land 
not covered by their deeds, yet they did become entitled to a right of way over the 
lands of the grantor, from their lots to the public highways or streets ; and as Seven- 
teenth street was then opened and used as a public way, they became entitled to 
pass and repass upon it, either to the Warren road or to the Fitzroy road. (19 
Johns, R. 186.) A right of way, therefore, upon the street now in question, be- 
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longed to the purchasers, particularly as it docs not appear that they had access 
from their lots to auy public way or street in any other manner. In this particular 
there is a striking diiierence between this case and the case of Mercer street, (4 
Cowen, 543.) There, the lots in question were bounded on one end on Broadway, 
and the other on Mercer street, then unopened. We there considered Mercer street 
(not being an open street or public highway) merely as a boundary. And as no 
right of way was necessary in that case, nor had any such right been claimed or 
exercised, the commissioners were directed to estimate the value of the street to the 
person claiming it, and not to the owners of the lots bounded upon it ; but in this 
case the owners of the lots were entitled to a perpetual right of way over the street 
in question, and had paid, as a consideration for it, an enhanced price for their lots ; 
and as the full value of the street has been assessed, the report must be returned 
to the commissioners for correction. 

At this ttrin^ a corrected report of the commissioners was brought into court, 
from which it appeared that the assessment was reduced to $600, about $12 per lot, 
and that such sum was allowed for the fee of the larid^ subject to the right 
[272] of way of the owners of the lots fronting on the street. Further opposi- 
tion was made to the report, but it being in conformity to the principles of 
the decision made at the last term when the report was sent back for correction, 
and the amount assessed being only nominal, the court confirmed the same, (a) 

(a) Street — Strata via — paved way. — A road in a village or citw. Bouvier. 

Way by necessity,— ^ A right of way over the ground of another may he acquired hy implioation or 
necessity, as that a grantee mast have a way from the property conveyed to some pnhlio roAd or high- 
way. 3 Com. Dig. Chemin D. 3, 4. 3 Kent's Com. 420. Holmes v. Seely, 17 Wend. 507. Bat a 
right of way hy necessity is terminated with the necessity which created it. 1 Barh. Gh. R. 354. When 
land to which a right of way is appurtenant is conveyed to two or more, each grantee acquires a right 
of way as appurtenant to his part of the land. Lansing v, Wiswall^ 5 DeniOv213. Where land waa 
conveyed, bounded on one side hy the land of the grantor and on the other sides by landa of other per- 
sons, it was held, that no right of way from necessity passed as incident to the grant. Trask v. Patter- 
son, 29 Maine, 499. But quere, is not the necessity which supports the right, a question of fact, de 
pending mainly upon the location of the land in each case ? 

Dedication to public use. — The doctrine of dedication of property to public use was learnedly disouas- 
ed in the coses of New-Orleans v. United States, 10 Peters R. 602; and Irwin v. Dixon, 9 Howard's 
R. 10. See 3 Kent's Com. 450. Until actual acceptance of a street dedicated to the public, the street 
remains the property of the original owner, subject to the right of way of owners of adjoining lots. Wil- 
loughby V, Jenks. 20 Wendell, 96. Curtiss v. Hoyt, 19 Conn. 154. The City of Oswego ». Oswego 
Canal Co. MS. case Court of Appeals, N. Y., April, 1852. 

Ownetship usque JUum vice. — The general rule is that the owners of land on each side of a public 
way go to the centre of the road and have the exclusive right to the soil, subject to the right of passage 
in the public. Gidney v. Earl, 12 Wend. 98. 3 Kent^s Com. 432, and cases there cited. 1 Blackford, 
45. A man is deemed in actual possession of a road passing through his land. 1 Cowen's Treatise, 415. 
A conveyance of land bounded on a highway carries with it the fee to the centre. Peck v. Smith, 1 
Conn. R. 103. But the owner may convey the adjoining land without the soil under the highway, or 
the reverse. Where land adjoining a highway or water-course is conveyed by such metes and hounds 
as do not include any part of the road, the property in the road does not pass to the grantee either 
directly or as an incident or appurtenant to the land conveyed. Jackson v. Hathaway, 15 Johns. 452. 
Child V. Starr, 4 Hill, 372. Otherwise when the land is bounded along, upon or running to the high- 
way. Ibid. A deed of a city lot, parcel of land mapped into lots and streets by the grantor, describing 
the lot as commencing at a comer, and bounding on the street, conveys the land to the centre of the 
street. Hammond v, McLachlan, 1 Sanf. R. 323. Herring v. Fisher, 1 ibid. 344. See Jones v. Cow- 
inan, 6 Barb. 234. 

See the following cases : Matter of Lewis street, 2 Wend. 472. Livingston v. Mayor of New-Tork, 
8 Wend. 85. Wyman v. Mayor of New-York, 11 Wend. 486. Trustees of Watertown ». Cowen, 4 
Paige, 510. Matter of Thirty -second street, 19 Wend. 128. Matter of John and Cherry street, 19 
Wend. 660. Thirty-ninth street, 1 Hill, 191. Manrow v. Hungerford^ 6 Barb. S. C. R. 265. PO0I 
r. Pearsall, 20 Wend. 111. S. C. in error, 22 Wend. 425. 
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E. R. Satterlee and others vs. Groat. 

\ person not a oommon carrier, who sends bis servant to transport goods belonging to a particular per* 
son, from one place to another, with special instructions not to take the goods of any other person for 
transportation, is not liable as a common carrier, in case of the loss or embezzlement of the goods. If 
a servant, with such instructions, takes goods from another person to transport qiwtid hoc, he acts for 
himself, and on his own responsibility. 
^ person, once a common carrier, is no more liable in that character, than any other person, if it be oon- 
clusively shewn that he has abandoned the business 

This was an action on the case, against the defendant ps a common carrier, tried 
at the Albany circuit in August, 1827, before the Hon. William A. Duer, one of 
tihe circuit judges. The facts of the case are stated in the opinion pronounced, 
except that the motion for a new trial was supported by an affidavit that the plain- 
'tiSs were surprised on the trial, by the proof adduced by the defendant, that he had 
fiiseontinued the business as a common carrier, which they stated they would be able 
t^o contradict, in case a new trial was granted The cause was submitted to the 
oourt on written arguments, by 
L. H. Palmer, for plaintiffs. 
A. Van Ingen, for defendjkfi* 

By the Court, Sutherland, J. The defendant was a common carrier between 
Schenectady and Albany, previous to 1819. He then sold out all his teams but 
one, which he kept for agricultural purposes on his farm. One witness, however, 
"testified, that defendant employed his team in the carrying and forwarding business, 
«is occasions offered, until 1822 or 1823. But subsequent to that period, there is 
no evidence whatever of his carrying or forwarding a single load, until April, 1824, 
"vrhen one John Dows applied to him, very urgently, to bring some loads for him 
±rom Albany to Schenectady, to which the defendant reluctantly consented, and 
despatched one Asia with his team for the purpose, with special instructions to 
"bring nothing for any other person ; if Dows' goods were not ready, to come back 
empty. He brought two loads and returned for a third, under the same in- 
structions, repeated again and again ; but Dows's third load not being ready, [273] 
instead of returning empty as he was directed to do, he applied to the plain- 
"tiffs for a load, which they furnished him, to be carried to Frankfort, in Herkimer 
county. He arrived at Schenectady late at night. The next morning it was dis- 
covered that one of the boxes had been broken open, and a part of the goods stolen. 
The defendant disavowed all responsibility for the goods, before it was discovered 
that any of them had been taken, and declared that Asia had violated his express 
instructions in bringing them. Asia was subsequently convicted of the theft, and 
sent to the state prison. The defendant gave immediate notice to the plaintiffs of 
all the facts, and that he did not hold himself responsible for the goods. 

The judge charged the jury, that if the defendant was responsible at all, it was 
either on the general liability of a common carrier, and that depended upon the fact, 
"whether he was, at the time, a common carrier or not ; or upon a special contract 
for carrying the goods. That it was for the jury to determine, whether the defend- 
ant was, at the time, acting in the capacity of a common carrier ; and if they believ- 
ed that the teamster had been specially employed by the defendant, for a particular 
purpose and object, then he could not bind the defendant by a contract beyond his 
special employment. The jury found for the defendant. 

The law ws^s correctly laid down by the judge. The defendant stood upon the 
same footing, as though. he had never been engaged in the forwarding business. He 
had abandoned it entirely certainly one year, and according to the weight of evi- 
dence, four years previous to this transaction. He makes a special contract with 
Dows to bring goods for him from Albany, and gives his teamster express instruc- 
tions to bring goods for no one else. He was acting under a special contract, and 
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not in the capacity of a common carrier. Is he then responsible for the act of hia 
servant, done in violation of his instructions, and not in the ordinary course of the 
business in which he was employed ? If a farmer send his servant with a 
[274] load of wheat to market, and he, without any instructions from his master, 
applies to a merchant for a return load, and absconds with it, is the master 
responsible ? Most clearly not. It was an act beyond the scope of the general 
authority of the servant, quoad hoc^ therefore he acted for himself and on his own 
responsibilities, and not fbr his employer. 

The verdict is according to the weight of evidence. There is nothing in the 
ground of surprise ; if there was, it should have been the subject of a special mo- 
tion, (a) 

Motion for new trial denied. 

(a) Stoij on BailmentBy § 495. 2 Eenf b Com. 599. 
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^tlie party prevailmg on the whole record is alone entitled to costs. Although defendant snooeed on an 
issue of law, where there are two issues^ one of law and the other of fact, he is not entitled to costs, 
if the issue of fact be found for the plaintiff, (a) 

This was a motion to set off the defendant's against the plaintiff's costs. The 
^tion was replevin. The declaration contained three counts, alleging the taking of 
the same property in three several places. To the first count the defendant put in 
two avowries, and to the second and third counts plead cejnt in alio loco, with an 
avowry for a return of the property, and rum cepit to the whole declaration. The 
plaintiff demurred to the avowries, one of which was determined in favor of the plain- 
tiff, the other in favor of the defendant. On the trial of the cause at the circuit, the 
plaintiff claimed to recover on the two last counts of his declaration, and obtained a 
verdict on which judgment was entered. The defendant now insisted that he was 
entitled to costs on the demurrer determined in his favor, and claimed that the same 
be allowed as a set-off against the plaintiff's costs. The defendant had not obtain- 
ed his costs to be taxed. 

J. WiLLARD, for defendant. 

S. Stevens, for plaintiff. [278] 

By the Court, Savage, Ch. J. It is a sufficient answer to this applica- 
tion, that it is not shewn that the defendant has had a bill of costs taxed, which he 
can claim to be set-off. But had he obtained his bill to be taxed, he would not have 

^■— ^^^■- I ■ 1 ■ ■ > .«<».. ., _ I .. M... . I ... I I ■ « ..11- II Ill - ■ ■«. . 1 Maaa^M^H^iMM^HMMM 

(a) See Code of Procedure, Part 2. Chapter 10. §§ 303, 4, 6, 6. Hinds ». Myers, 4 How. Pr. R. 
856. The Kevised Statutes did not alter the rule established in the abo^e case, the substantial cause 
of action being the same in all the counts 2 R. S. 617, § 27 (26.) But if it had, the Code has super- 
leded all provisions and rules of law and statutes on the subject of costs. In Hinds v. Myers, § 305 of 
the Code was construed My implying the words ''against him," at the end of the section, so as to give 
oosts to one of several defendants if plaintiff did not succeed against him. Whether a similar liberality 
of construction would give costs in favor of a defendant, where plaintiff succeeds as to one only of teve- 
nl distinot causes of aoUon joined in the same (XHOiplaint^ has not yet been decided. 
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been entitled to set it off against the plaintiff's costs in this case. The application 
is made on the supposition, that the defendant having prevailed on one of the issues 
of law, is entitled to the costs of that issue. This is not so. The party prevailing 
on the whole record, is alone entitled to costs. Here the plaintiff has prevailed: he 
obtained a verdict on the second and third counts of his declaration, which were for 
the same property claim«*d in the first count, and has entered his judgment accord- 
ingly. The nile is, if in«re be two counts, and an issue cf law be joined on one, 
and an issue of fact on the other, if the defendant succeed upon the demurrer, and 
the plaintiff upon the issue in fact, the plaintiff shall have his costs on the issue in 
fact, but the defendant shall not have his costs on the issue in law. (2 Burr. 1232. 
5 East, 264. 2 ArchL Pr. 286.) 

Motion denied. 



Latimer ads. Barton. 



On reversal of a judgment rendered in a justioe^B court in the oi^ of New-Tork^ the plaintiff in error if 
entitled to costs. The $50 act does not apply to the city of New- York, (a) 

Motion to set aside taxation of costs. Costs were taxed in this cause on the re- 
rersal of a judgment rendered in a justice's court in the city of New- York, at $88.22 
A motion was made to set the same aside, on the ground that on a reversal of a jus 
tice's judgment, the party prevailing is not entitled to costs. 

S. I). Craig, for defendant. 

C. O'Connor, for plaintiff 

By the Court, Savage, Ch. J. We have hcJd, that under the act of 1824, 
{Statutes, 6th vol. c. 279,) the party prevailing on a certiorari in reversing 
[279] a justice's judgment, is not entitled to costs. (7 Cowen, 636.) That act, 
however, does not apply to the city of New- York. There the proceedings 
before justices are still regulated by the general act relating to the city, (2 R. L. 
370 to 399,) the 143d section of which allows the remedy by certiorari, and gives 
costs upon affirmance or reversal without limitation. That act is not repealed by 
the law of 1824 ; consequently, the remedy by certiorari upon justices' judgments 
in the city of New- York, remains as it has existed since 1813. 

Motion denied with costs. 

(a) Obsolete. 
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In an action of coveiiant to recover the consideration money in case of eviction, the plaintiff is entitled 
to S. C. costs, though the recovery is less than $260, especially if the judge certifies that the title 
to lands came in question, (a) 

Motion for retaxation of costs. The action was covenant to recover back the 
consideration money expressed in a deed on the eviction of a grantee, by virtue of a 
recovery in ejectment under paramount title. The plaintiff, on the trial of the 
3ause, shewed an exemplification of the record of recovery in the action of eject- 
ment against him, the writ of possession executed, and notice to the defendant of 



(a) Ohfloleie. 
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Latham, exeoator, ad8» Wiochell. 
the pendency of the suit. The plaintiff obtained a verdict for $221.51, and had 
supreme court costs taxed, and now produces a certificate of the circuit judge, that 
the title to land came in question upon the trial of the cause. 

J. Porter, for defendant. In the action of trespass for mesne profits, the 
record of recovery in ejectment is ordinarily the evidence upon which the plaintiff 
rests ; and in such case, if the plaintiff does not claim to recover damages beyond 
the time laid in the demise, the production of the record will not entitle him to 
costs, on the ground that the title to land came in question. (11 Johns, R. 405.) 
In this case the defendant, by one of his pleas, denied that the lessors of the plain- 
tiff in the ejectment suit had paramount title ; but the court will not look at the 
pleadings, to determine whether the title came in question. (2 Caines^ 220. 
3 Cowen^ 382.) The facts beiog conceded, the court will decide upon them, [280] 
notwithstanding the certificate of the judge. 

W. H. Seward, for plaintiff. The statutei prescribing that where the recovery 
does not exceed $250, the plaintiff shall be entitled to recover only at and after the 
rate of common pleas costs, expressly declares, that nothing therein contained shall 
extend to a?iy action^ where freehold or title to lands shall in any wise come in 
question. (1 R, L, 344.) The exception is not, if on the trial the title comes in 
question. That in this action the title was in question is manifest, for the only 
subject in controversy was, whether the title which the defendant had conveyed had 
failed. 

To entitle the plaintiff to a recovery, he was bound to shew an eviction under 
paramount title. This he was at liberty to do, either by shewing aflBrmatively and 
clearly that he was evicted under a paramount title, or by the production of the 
record of recovery, and notice of the pendency of the suit to the defendant. He 
adopted the latter course. The modes of proof are different, but in either case title 
is shewn. Besides, the defendant, by his plea, expressly brought the title in ques 
tion. , 

By the Courts Savage, Ch. J. The exception in the statute is general, if in 
any action freehold or title to lands in any wise comes in question, the plaintiff is 
not restricted to common pleas costs, though his recovery be less than $250. The 
plaintiff on the trial was compelled to shew his eviction, and, of course, title out of 
the defendant. Besides, here the judge has certified the fact, that the title to lands 
did come in question, and the court will not look beyond the certificate. Whether 
ihe title came in question, does not depend upon the state of the pleadings, but 
apon what transpired at the trial. 

Motion denied.*(ft) 



Latham, executor, ads. Winchell. [281] 

Notice for judgment as in case of nonsait may be gi\^en, after a circuit has commenced at wliich the 
cause ought to have been tried, and junior issues have been tried. 

Motion for judgment as in case of nonsuit. The notice of this motion was given 
on the eleventh day of October, for the first day of the present term, on an affidavit, 
stating that the cause had not been noticed for trial at the Oneida circuit, which was 
then holding, and at which junior issues had been tried. 

J. A. Spencer, for defendant. 



♦ In Jackson v. Randall, (11 Johns. JR. 406,) the court say, " The statute does not point out the 
mode in which it is to be ascertained whether the title did come in question. But it has been decided 
bj this court, that the certificate of the judge who tried the cause, was the proper eyidenoe on that sab- 
JMi.') [Old note.] 

(b) Code of Prooednra, §§ 61, 804 sabd. 1. 

Vol. L— 21. 
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Tha People v. Sarafcog* CommoB Pleas. 

G. C. BaoNSON, for pluntiff, relied upon 6 Cowm^ 392, id. 388, in oppositicni 
to the motion. 

By the Court, Sitthbrland, J. This application is distinguishable from that 
in 6 Cowen, 392. There the notice was given previous to the circuit, which might 
have fallen through. Here it was not given until after the circuit had commenced, 
nor until jounger issues had been tried. The motion is granted, unless the plain- 
tiff stipulates, &o. 



The People, on the relation of Ammi Eogers, vs. Sabatoqa Common Pleas. 

In an appeal bond against two defendants in an aotion of trespass, it is not necessary to provide for a 
recovery against either, (a) 

Motion for a mandamus. In a suit in a justice's court, the action was trespass 
against two defendants, who pleaded jointly, and were found jointly guilty, and the 
damages were assessed at $26.26. The defendants appealed jointly to the Saratoga 
common pleas, and gave a bond in the usual form. A motion was made to the com- 
mon pleas to quash the appeal, on the ground that the bond was not conditioned to 
pay the judgment which might be recovered against either of the defendants, but 
provided only for a joint recovery ; whereas, one might be acquitted, and the other 
convicted, in the common pleas. The motion was denied, and an application is now 

made for a mandamus, directing the allowance of the motion. 
[282] J. Ellsworth, for relator. 

By the Court, Sutherland, J. The court below decided correctly. 
Though the extent of a recovery against one of the defendants is not provided for in 
the bond, the appeal could not therefore be quashed, the bond being conformable to 
the statute. The omission, if there be one, is in the law 

Motion denied* 

(a) Code, § 356. 



The People, on the relation of Solomon Lincoln, vs. The Saratoga Common 

Pleas. 

On appeal, all the costs of the suit most be paid to the justice : the party has no right to retsun a portion 
as belonging to him. 

Motion for a mandamus. J. Williams recovered a judgment against Lincoln in 
a justice's court, for $11.27 damages, and $1.85 costs. Williams appealed, and at 
the time of giving notice of the appeal, paid the clerk of the justice, (in the absence 
of the justice,) $1.97. as the costs and the fees for making the return, claiming to 
retain ^Yo ^ ^^^^ ^^^ plaintiff's witnesses, which he alleged he had paid. A mo- 
tion was made to the Saratoga common pleas to quash the appeal, on the ground 
that all the costs had not been paid, which was denied. 

W. L. F. Warren, for relator, cited 6 Cowen, 61, id. 69. 

J. Ellsworth, contra, cited 7 Cowen, 507, 8. 

By the Court, Sutherland, J. The statute is peremptory, that the party ap- 
pealing shall pay to the justice the costs of the suit, and alsa the sum of ^^^ ^ 
making and fiUng the return. (Statutes, vol. 6, 295, c.) To entitle himself to «9 
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lyeii ads, JosMg. 

appeal, a party most comply strictly with the terms of the statute. (6 Cowen, 61 , 69.) 

Motion granted, (a) 



LowNSBURY ads. Kathbone. [283] 

When costs are allowed for attending to oppose^ the party must see to the entry of his rule, or they will 
not be subsequently allowed. 

Motion for costs. At the last February term the defendant attended the court 
to oppose a motion, which not being made, the court ordered a rule for costs for 
attending prepared to oppose. The rule was not entered, and the court were now 
asked for a direction to the clerk to enter the rule. 

By the Courts Sutherland, J. The motion comes too late. It is the busi- 
ness of the party to see, that his rule is entered. 

Motion denied. 



Ives ads. Jones. 

Where a defendant gives notice of his intention to apply for a commission to examine witnesses^ after he 
has received notice of trials he will not be compelled to pay the costs of preparing for trial, if he has 
used due diligence. 

Question of costs. On the 26th September, the plaintiff served a replication 
on the defendant's attorney, and at the same time delivered a notice of trial for the 
Oneida circuit, to be holden on the 6th of October. On the 30th September, the 
defendant gave notice of a motion for a commission, accompanied with an affidavit 
of the materiality of the evidence which he wished to obtain. Intermediate the 
service of the notice of trial and the service of the notice for a commission, the plain- 
tiff" prepared his cause for trial, by making up his nisi prius roll, issuing venire, sub- 
poenas, and retaining counsel. The plaintiff did not resist the motion for the com- 
mission, but insisted that it should be granted upon terms, viz. the payment of the 
costs of preparing for trial, and of opposing this motion, the defendant not having 
offered to pay the costs. The defendant made affidavit on the 29th September, 
that since the issue was joined, he had not had time to ascertain precisely the place 
of residence of the witness whose testimony he wished to procure ; and it fur- 
ther appeared, that the attorneys of the parties resided at the distance of eigh- [284] 
teen miles from each other. 

J. A. Spencer, for defendant. 

S. Beardsley, for plaintiff. 

By the Court, Savage^ Ch. J. The rule laid down in 1 Johns. Cases, 391, is, 
that if the defendant intends to sue out a commission, he ought to give notice of it 
before he receives notice of trial, or within a reasonable time after issue is joined, 
according to the circumstances of the case, and such notice will stay the proceed- 
ings. But if he waits until he receives notice of trial, before he gives notice of his 
intention to apply for a commission, he must pay the costs to that time. This rule 
has never been intentionally departed from by the court. In all cases where costs 
have been ordered to be paid, they have been so ordered upon the ground that the 
defendant did not use due diligence in giving notice of his motion. No such charge 

(«) 7 C9U>9Hy 507, is not at.varianoe with this decision. All that is decided in that case is, that th« 
jwtj is mk bond tn piy man than the costs of the suit, viz. the excess of $5. Code, § 35i. 
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Johnion ad8, JackjM>n. 

can be made against the defendant in this case. Notice of trial was served with 
the rc[)lication, and the defendant gave as early notice as was possible under the 
circumstances. He is, therefore, entitled to his motion unconditionally, and the 
costs must abide the event of the cause. 



Johnson ads, Jackson, ex dem. Rowan . 

In an action of ejectment where a defendant stands by and suffers a verdict to be taken against him, on 
the sappoeition that the plaintiff s proceedings are irregular, the court will not set aside the venUct, 
even on terms, when it is manifest that the object of the defendant is, to vex and harrass the plaintiicr* 
and subject him to costs. 

Motion to set aside judgment. At the February term, 1828, the plaintiff was 
allowed to stipulate on payment of costs. On the 21st April, the costs were de- 
manded and not paid. On the 14th May, the plaintiff at Salem, Washington coun- 
ty, paid the costs to the agent who had demanded the same. On the 16th May, the 
judgment of nonsuit was perfected by the defendant's attorney. On the 20th 
May, the costs were received in a letter directed to the defendant's attorney 
[285] at Ogdensburgh, and taken out of the post-office there by a friend of the at- 
torney, in his absence, but which the attorney refused to receive. The cause 
was noticed for trial, for the July circuit in St. Lawrence. On the arrival at Ogdens- 
burgh of the plaintiff and his attorney, who reside at Salem, Washington county, 
they were informed that the costs would not be received ; but they were not re- 
turned or offered to be repaid. The plaintiff was told if he would not try the cause, 
on the first day of the circuit, the defendant would consent to its being tried on the 
succeeding day. The plaintiff not acceding to this proposition, the cause was called 
and a jury empannelled on the first day of the circuit, and the defendant refusing ti* 
appear and confess lease, entry and ouster, the plaintiff was nonsuited for that cause. 
The defendant's attorney and his witness were in court. The defendant's attorney, 
who is a party in interest, subsequently observed, if he was wrong, the court would 
relieve him on payment of costs, and that he thought the plaintiff would be sick of 
sending to that county to try his cause many times more, the cause having once 
before been tried at great expense. Under these circumstances, the defendant 
moved to set aside the judgjnent. 
I. Scott, for defendant. 
D. Russell, for plaintiff. 

By the Courts Savage, Ch. J. The entry of the judgment as in case of non- 
suit, on the 16th May, for the non-payment of the costs, the same having been 
paid on the 14th May, was irregular, although the defendant, on a motion to set 
aside such judgment, under the circumstances of the case, would have been excused 
from the payment of costs. The agent of the defendant's attorney, who had de- 
manded the costs, received and transmittted them to his principal, and they were 
received at Ogdensburgh on the 20th May ; and though the attorney states that he 
had not accepted them, he omitted to give notice to the plaintiff of his determina- 
tion not to receive them. He did not apprise the plaintiff of his having 
[286] entered judgment as in case of nonsuit against him, uiitil he arrived at 
Ogdensburgh, in July, prepared to try his cause, and even then he did not 
return the costs, or offer to do so. If his judgment had been regularly entered, his 
neglect to give notice of his determination not to receive the costs, retaining them 
under his control from May till July, and even then omitting to pay them back to 
the plaintiff, would be considered a waiver of the judgment. As a matter of right, 
therefore, the defendant cannot claim to set aside the judgment of the plaintiff ; and 
he appeals with an ill grace to the favor of the court. The defendant *s attorney 
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Garlock ads, Ontario Bank, 
who, it appears, is the party in interest, and his witness, were in court wnen the 
trial was had, and refused to appear. He stated his willingness to have the eauso 
tried on the second day of the circuit, and has not shewn why he was not prepared 
on the first day. After the trial, he boasted that if he was wrong, the court would 
relieve him on payment of costs, and taunted the plaintiff as to the expense to which 
he had been, and would be subjected, in the prosecution of his suit. The defendant 
has evinced a disposition to vex and harrass the plaintiff. In cases of this kind, the 
Court will be astute to place a party in fault, and they will not relieve him on the 
ordinary terms, where the rules of practice are thus manifestly sought to be pervert- 
ed to the purposes of oppression, especially in a case like this, where, if the party 
has rights, he can assert them by the commencement of a suit on his part. The de- 
fendant has therefore misjudged, in supposing that the court would relieve him on 
payment of costs. The motion is denied, with costs. 



Farnam ads. Despard. [287] 

Where an inquest was taken in the ahsenee of the defendant's counsel, and the plaintiff refused to rein- 
state the cause on the offer of the payment of costs, and it appeared that the plaintiff would not have 
lost the drouit^ the inquest was set aside, and the costs directed to abide the event, (a) 

Motion to set aside inquest. In consequence of criminal causes being set down 
for trial, the attorney for the defendant did not attend in court. Those trials were 
unexpectedly postponed, and the calendar of civil causes called through from No. 18 
to No. 96, without any cause being ready for trial. Several inquests were taken, 
and amongst the number, an inquest in this cause, which stood No. 55 on the calen- 
dar. Immediately after the inquest was taken, the defendant's attorney came into 
court, applied to ^e plaintiff's attorney to waive the inquest and reinstate the cause 
on the csdendar, and offered to pay hma the costs of the inquest, which he refused. 
The next morning the judge commenced calling the calendar again at No. 18, and 
several causes of a date junior to this cause were tried. A motion was now made to 
fiet aside the inquest. 

I. J. HiNMAN, for defendant. 

C. A. Mann, for plaintiff. 

By the Court, Sutherland, J. It was undoubtedly the duty of the attorney 
to watch his cause ; but it seems the bar generally were misled by the circumstance 
of criminal cases set down for trial not coming on. Notwithstanding that the inquest 
was regularly taken, the plaintiff's attorney ought to have waived it on the offer of 
the payment of costs. The state of the calendar had not been changed, and there 
was every probability that the plaintiff would have had an opportunity to try his 
cause at that circuit, and such is proved to have been the result, as junior causes 
were subsequently tried. Under these circumstances, the inquest must be set aside, 
and to discourage the disposition of making costs, by insisting upon advantages of 
this kind, the court direct the costs of the circuit and of this motion to abide the 
event of the suit. 



Qarlock and others ads, Ontario Bank. [288] 

The Tetorn of process to a wrong officer, is not such an irregularity for which proceedings will be set aside. 

Motion to set aside proceedings for irregularity. The irregularity shewn was, 



(«) But fee Smith v. Howard^ 12 Wend. 198. Gregory v. Stout^ 6 HiU, 380. 
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Goodrich ads Jaaiei. 

that the sheriff of Montgomery had returned the capias in this caose, eerred by kkn, 
to the clerk's office at U^ica, whereas he ought to have returned it to the clerk's 
t)ffice at Albany, conformably to the directions of the law of the 14th April, 1820. 
(Statutes, vol, 5, b» 200.) The default was entered* on th« 26th Auguist, and no 
inquiries made at the Albany clerk's office until the 9th September. 

A. Stewaet, for defendant. 

W. Kino, for plaintiff. 

By the Court, Sutherland, J. The statute is directory to the sheriff, as to 
where process shall be returned, but it does not render process void tf erroneou^y 
returned. On the contrary, the act provides that the sheriff may be proceeded 
against for neglect in making returns, notwithstanding returns made to any other 
office than that directed. The convenience of plaintiffs and not of defendants was 
contemplated, which, together with making an equal distribution of fees to the clerks 
of the court, was the object of the legislature. It does not appear that the defend- 
ant was misled by the return of the writ to Utica instead of Albany, as the default 
was entered previous to his making inquiries at the clerk's office at the latter place; 
and as no merits are shewn, the motion is denied, with costs. 



Fonda vs. Canal Appraisers. 



Where the oanal appraisers appraised the damages of an individual without giving him an opportxMj 
to be heard or to produce testimony^ the court allowed a certi(H«ri. 

Motion for the allowance of a certiorari. Fonda being the owne^ and possessor 
of a farm in the town of Halfmoon, in the county of Saratoga, through which 
{289] the Champlain canal passes, in the year 1825, presented a statement of the 
damages sustained by him in consequence of the construction of that work, 
and for which he claimed compensation, to S. Young, Esq., a canal commissioner 
and one of the board of appraisers, wSich account consisted of various items, amount- 
ing to upwards of 8500, besides a claim for the loss of six acres of land, appropri- 
ated to the canal. In February, 1827, and not before, Fonda was informed th^t 
the canal appraisers had appraised his damages at $250, and on inquiry at the office 
of the secretary of state, found a certificate to that effect lodged there. Notice of 
the time and place of the meeting of the appraisers was not given to Fonda, nor had 
he an opportunity to be heard or to produce testimony, previous to the making of 
the appraisement. He immediately presented a memorial to the board of canal com- 
misioners for relief, who dismissed the same, on the ground that the damages had 
been appraised by the canal appraisers, and the party had neglected to appeal with- 
in the time limited by law. An application was now made for the allowance of a 
certiorari to remove the proceedings of the appraisers into this court, which was 
granted. 

C. Y. Lansing, for relator. 



0-ooDRiCH ads» James. 



A bill of partioiilaTS referring to an account rendered, is sufficiently definite. If a party is i f fatitfif d 
with a bUl deUyend* he matt apply for further partionlan. 

Bill of particulars. A Baotion was made in this cause, to set aside the pro* 
ceedings for in«galarit j on various groiiads, amoo^ otib^cs tiiat « bill of partioa- 
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The People 9. Onondaga Common Pleu. 
lars had not been served. It appeared, that in pursuance of a judge's ordei> the 
plaintiff had futnished a bill of particulars, in which, instead of setting forth the 
.items of merchandize sold, there was a general reference to ** an account rendered." 
This, it was contended, was not a compliance with the order, and that the plaintiff 
consequently had no right to proceed in the suit. 

J. Hyde, for defendant. [290] 

King & Dennison, for plaintiff. 

By the Court, Sutherland, J. The bill of particulars was sufficiently defi- 
nite. It is allowable, when an account has already been delivered, to refer to it 
generally in the bill of particulars, without restating the items of it. (Peake^S 
Cos. 172.) Besides, the party,' if dissatisfied, should have obtained an order for 
further particulars, and had no right to consider the plaintiff in default, because he 
had furnished what he deemed an insufficient bill. 

Motion denied with costs. 



The People, on the relation of Clark and Farnham, vs. Onondaga Common 

Pleas. 

Where a plaintiff is nonsuited in an appeal oause, the defendant is entitled to recoyer only $7 costs ex- 
clttslTe of disbursements. 

Costs on appeal. A judgment was rendered against the relators in a justice's 
court, for $89.36 damages and costs. They appealed to the Onondaga common 
pleas, and on the trial of the cause the plaintiff was nonsuited. The taxing officer 
refused to allow the relators more than seven dollars costs exclusive of disburse- 
ments ; and on an appeal, the common pleas confirmed the taxation. Application 
"was now made for a mandamus to vacate that rule, and to direct the allowance of a 
full bill of costs. 

J. Wilkinson, for relators, insisted that the proviso of the 39th section of the 
fifty dollar act, {Statutes, 6 vol, 296, c. ) limiting the amount of costs to $7, in 
oftses where the recovery does not exceed $25, does not apply to this case ; because here 
is no recovery within the meaning of the act, which provides for cases where there is a 
recovery of debt or damages, but where the amount is so small that the party ought 
not to have a full bill of costs. The case does not come within the proviso, and by 
the previous provisions of the same section, the relators are entitled to the costs of 
the appeal to be taxed. Had the plaintiff below, the appellee, succeeded, 
and recovered the same amount for which he obtained judgment before the [291] 
justice, he would have been entitled to his full costs ; why should not the 
appellants, having succeeded in resisting the demand, recover their full costs ? 

By the Court, Sutherland, J. By the proviso of the statute, unless there is 
a recovery exceeding $25, the prevailing party is not entitled to costs exceeding 
seven dollars, exclusive of disbursements. Had the appellants recovered $24, their 
costs would have been limited to $7 ; and recovering nothing, they are entitled to 
no more than that sum. 

Motion denied 



292 CASES IN THE SUPREME COUBT ,.-. 

HopkinB ada. Cobnm. 



The People, on the relation of Eoddy & Wilkinson, vs, Tiooa Common 

Pleas. 

Where a court of oommon pleas allowed a justice to amend his judgment go aa to make it oonfoim to an 

appeal bond, a mandamus would have been allowed had the affidavit not been defectiye. 
On a motion for a mandamus, the affidavit must not be entitled, (a) 

Motion for a mandamus. A judgment was rendered in a justice's court against 
one Hill for $50 damages, and $3.63^ costs. Hill appeaJed to the Tioga common 
pleas, and executed the usual bond, reciting the judgment to have been rendered for 
$50 damages and $3.88^ costs. A motion was made to quash the appeal on ac- 
count of the variance between the judgment and the recital in the bond. The court 
permitted the justice to amend his return by addingt ^^q^q, the costs of a transcript 
of the judgment granted on the day after its rendition, and refused to quash the 
appeal. The affidavit on which the motion was made, was entitled ** Sup. Court. 
Andrew Roddy and Wilson Wilkison vs. Thomas W. Hill." 

By the Court, Savage Ch. J. The common pleas erred, and an alternative 
mandamus would have been granted, had the affidavit not been entitled. It is the 
settled practice of this court, that on a motion for a mandamus, the affidavit must 
not be entitled. The reason is, that at the time of the making of the affi- 
[292] davit, there is no cause pending in this court ; and an indictment for perjury 
in making such an affidavit must fail, as it could not be shown that such & 
cause existed in the court in which the affidavit was made. (2 Johns. R. 372.) 

Motion denied. 



Griswold ads. Lewis & Eees. 

A writ cannot be quashed before it is returned^ The motion should be for a supersedeas. 

Motion to quash a writ in replevin. Various defects were alleged, but it ap 
peared the writ had not been returned, which was relied on in opposition to the mc 
tion. 

W. S. Stow, for defendant. 

D. McMartin, for plaintiff. 

By the Court, Savage, Ch. J. The motion is premature. A writ cannot 
quashed until it is returned. Before it is returned, the motion should be fo 
rapersedeas. 

Motion denied, with 008t< 



Hopkins ads. Coburn. 

A suitor attending court is not privileged from having process served on him in a non-bailable f 

Motion to set aside an arrest, and vacate an appearance indorsed on a 
Defendant, who is a resident of the county of Onondaga, attended the tri 
cause commenced by him in a justice's court, in the county of Cortland. ] 



fa) This rule wal lomewhat relaxed in Ex pajrte Lafarge^ 6 Cowen^ 61. 
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Jerome ads, Boeram. 

ately after the tennination of the trial, a capias, containing an ac etiam clause for a 
malicious prosecution, was served upon him. Bail was not demanded of him, but 
he was required to indorse his appearance, or be conmiitted. He indorsed his ap- 
pearance, and now moved to vacate the same. 
V. BiRDSEYE, for defendant. 

Thomas & Shankland, for plaintiff. [293] 

By the Court, Savage, Ch. J. The defendant, as a suitor, was undoubt- 
edly privileged from arrest : but here was not an arrest ; for though the capias con- 
tained an ac etiam clause, bail was not demanded. Had bail been required, all the 
relief the party would have been entitled to, would have been to have been discharg- 
ed on filing common bail. The indorsing of an appearance is equivalent to filing 
common bail. No more was therefore asked of the defendant, than this court would 
have required, on application to them, had he been compelled to give bail when the 
capias was served. This is the uniform practice of this court, (7 Johns, R. 538,) 
and the only exception is in favor of foreign witnesses attending our courts, in which 
cases the defendants are discharged absolutely. (2 Johns, R. 294. 3 Cowen, 392.) 

Motion denied. 



Jerome ads. Boeram, &c. 
Same ads. The People. 

Where a motion in several canses is resisted on one set of papers, there can be but one bill of costs taxed. 

Where a rule for costs is granted a^inst a party, and the same demanded bj virtue of a power of attor- 
ney, a copy of the power need not be delivered, nor is it necessary to deliver a certified copy of the 
mle. The costs of the attachment should be taxed with the costs of resisting the motion, in anticipa- 
tion, though not demanded unless service performed, (a) 

Where an attorney is retained, another attorney cannot act for the party without being regularly substi- 
tuted, and the acts of such second attorney will be disregarded by the court. 

Motion to set aside attachments, and for retaxation, in the above and three other 
causes. At the last October term, a motion made by the defendant to be discharg- 
ed from arrest in those causes, was denied with costs. The plaintiffs' attorney, (the 
same attorney prosecuting for all the plaintiffs,) had costs taxed in each cause at 
$13.40, on the 30th November last, after due notice to the defendant's attorney, 
and had the same demanded of the defendant. The demand was made by an agent 
of the plaintiffs' attorney, who delivered to the defendant copies of the taxed bills 
shewed the certified copies of rules allowing the costs, and read the power of 
attorney authorizing the demand. In the May term, attachments were or- [294] 
dered for the non-payment of the costs, upon which the plaintiffs' attorney 
issued four several attachments against the defendant, directing the sheriff to receive 
$20.31 in each case, besides his fees, which sum included $6.91, the costs of obtain- 
ing the attachments, which had not been charged or included in the taxed bills. A 
motion was now made to set aside the attachments, and for a retaxation. on a notice 
given by Messrs. Kellogg and Sandford, as attorneys for defendant. 

D. Kellogg, for defendant. I. The attachments irregularly issued ; a certifiea 
copy of the rule was not delivered to the defendant ; (2 Dunlap^s Pr, 740 ;) the 
taxed hills were not shewn ; a copy of the power of attorney was not delivered. 
(3 Johns. R. 138. 6 Cowen, 38. 2 Tidd's Pr. 760. 1 Dunlap's Pr. 350.. 
Copies of the papers on which the demand was made, should have been delivered, as 
well as the originals shewn. (3 T. R, 351. 2 Cowen, 453. 3 Cowen, 26.) II 

(a) Process by attachment to ooUeot interlocutory oosts abolished; a process in the nature of ft. fn 
substitnted. Laws of 1847, ohap. 390, p. 491. A demand is unnecessary. Lucas v, Johnson, o How. 
Pr. R. 121. Nor application to the court. Mitchell v. Westervelt, id. 265. 

Vol. I.— 22. 
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JMkaon V, Yaq Antweip. 

The motions at the October term were opposed on one set of papers ; the attorney 
was therefore entitled to but one bill of costs. (18 Johns. R, 310. 3 Coweuj 385. 
4 Cowcn, 532.) 

H. V. K. ScHERM£RHORN, for plaintiff, objected preliminarily, that the defend- 
ant had appeared by H. D. Barto, as his attorney, and that he had not received 
notice of the substitution of the attornies who had given notice of this motion, and 
insisted that his proceedings had been regular. 

By the Court, Sayaqe, Ch. J. The taxation of four bills of costs was erro- 
neous. The motion of the defendant having been resisted on one set of papers, 
there should have been but one bill taxed ; but this objection ought to have been 
made before the taxing officer, (1 Cowen, 49, ib, 591,) and the motion for retaz- 
ation ought to have been made at the next term. 

The demand of costs was regularly made. It is not necesssary in such cases 

that a copy of the power of attorney should be served, nor need a tertified copy of 

the rule for costs be delivered. A copy of the certified copy was served, 

[295] with a copy of the taxed bill, and the certified copy, with the taxed bill and 

power of attorney, were shewn. This was all that was necessary. 

The costs of the attachment ought properly to have been taxed in the costs of 
resisting the motion in anticipation of the services, as there is no other opportunity 
for taxing them, though they cannot be demanded unless the proceedings are had, 
and the services performed. Is is not allowable that it should be left to the discre- 
tion of the attorney to charge such costs as he may think proper. The plaintiff, 
therefore, was irregular in this respect. 

The preliminary objection, however, to this motion, is fatal. The notice should 
have been given in the name of the attorney originally retained, or a regular sobsti- 
tntion shewn. For that cause, the motion is denied with costs. 

Modon denied. 



Jackson, ex dem. Martin and others, tw. Van Antwerp. 

A party in interest d^nding a suit in the name of another, will be ordered to pay the ooets of th« nilt. 

Motion that landlord pay costs. This suit was defended by James Wadsworth^ 
in the name of the defendant, his tenant. The plaintiff succeeded; and now, oo^ 
shewing a return of mtlla bona on a^. fa. issued against the. defendant for the cost» 
of the suit, and the poverty of the defendant, a rule was asked foi, that the landlords 
pay the costs. 

E. S. Lee, for plaintiff. 

F. M. Haight, contra. 

By the Court, Sutherland, J. The party in interest is liable for the costs^ 
Take a rule that James Wadsworth pay the same, or that he shew cause by the 
day of the next term, why an attachment should not issue against him. 

Motion granted, (a) 



'^~*^f<^ in interest tuing in the names of others, have nnifonnly been adjudged to pay eaila 
o fiowen, 460. 5 CowM, 17.) But this case was oyeiniled in Liviogilai r 
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XIm People v. Ckdnmbia Common PleM. 



The People, on the relation of V. Biedseye, district attomty^ vs. [296] 

Onondaga General Sessions. 

t .^dgiceni ?JQ a eriminal case camiot be arrested for a variance between the indictment and the proof. 

Motion for mandamus. William Huntley was indicted for perjury, tried and 
^nvicted. In the indictment it was charged that he was sworn and took his corpo- 
ral oath in due form of law, before D. T., one of the justices of the peace of Onon- 
da^. and *Uh3n and there, upon his oath aforesaid, upon a certain information in 
writing, falsely, maliciously, wilfully and corruptly did say, depose, swear and give 
information in writing, to the tenor and effect following, that is to say:*' [setting 
out a complaint or information of an assault committed on him by one J. M., sub- 
scribed by the defendant.] After conviction, the judgment was arrested for a mis- 
description, in the indictment, of the oath taken by the defendant ; it appearing, as 
stated id the order of the court arresting the judgment, that after the information 
was drawn up and subscribed by the defendant, the justice admiliistered an oath to 
him, that the contents oft^e affidavit were true, A motion was now made by the 
district attorney of the county for a mandamus, directing the sessions to proceed to 
give judgment. 

V. BiRDSEYE, in pro. per. 

By the Court, Savage, Ch. J. A judgment cannot be arrested for a variance 
between the facts charged in an indictment and the proof appearing on the trial. If 
such variance exists, it must be tsdken advantage of on the trial. A judgment can 
be arrested only for defects apparent upon the face of the record. (1 Chitty^s Crim, 
Law, 539.) Besides, there was no variance, the defendant having subscribed a 
written complaint or information, and then swearing that the contents of the affida- 
vit were true, did depose, swear and give information in writing, as charged in the 
indictment ; but whether so or not, the judgment could not for this cause be arrest- 
* ed. An alternative mandamus is accordingly directed, (a) 

(a) Buboar'8 Grim. Law^ 371, 2. 



The People, on the relation of John Hosmer, vs. Columbia Common [297] 

Pleas. 

On a motion for a new trial, affidavits of jnlnors cannot be received to shew their impressions as to th« 
effect of their finding, Vhat thej intended something different from what they found by their yer- 
dlot. (a) 

This court will not attempt, by mandamus, to control or coerce the discretion of a subordinate tribunal; 
thoy will, however, review the decisions of such tribunals, and if they have erred in the application 
of legal principles, the proper remedy will be applied. Whether affidavits, offered en a motion for a 
new trial, ought to be received or rejected, is a question not of discretion, but of law. 

Motion for a mandamus. Robert Patterson confessed a judgment in the Colum- 
bia conmion pleas, in favor of John Hosmer, on the 28th day of August, 1826, by 
bond and warrant of attorney, conditioned for the payment of $5,300, on which a 
/. fa, issued on the same day, and the personal property of the defendant levied 
upon. A few hours after the delivery of the execution, another judgment was enter- 
ed against the defendant in favor of Elisha Williams, as trustee for the Bank of 
■ 

(a) Clum V. Smith, 5 HOI, 560. Brownell p. McEwen, 5 Denio, 367. It might be otherwise If all 
Ike jwrors unite in stating the same thing. Ibid, per Whittlesey, J. See Grahaa on New Trialiy IIS^ 
111. BarhJuifl v, llblnte, 7 How. Vi. R. 21. Boke «• Jaiiie«» 4 Comitoel^ 567. 
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Columbia and others, also on a bond and warrant, conditioned for the payment of 
?25,000, and a^./a. on that judgment delivered to the sheiifP. Th^5 sheriff sold 
the property of the defendant on the first execution, and the proceeds of the sale 
were stayed in his hands by a judge's order, on the motion of the plaintiff in the 
second execution, who applied to the common pleas to set aside the first judgment, 
on the ground of fraud. This allegation being denied, the common pleas awarded a 
feigned issue to try the question, which was tried, and the jury returned a verdict 
that the first judgment was fraudulent, and under a stipulation agreed upon between 
the parties, certified that there was honestly due from Patterson to Hosmer, at the 
rendition of the first judgment, the sum of $3,400. After the verdict, Hosmer ob- 
tained the aflfi davits of eight of the jurors, *' that the impressions which they receiv- 
ed on the trial, and from the charge of the judge, were, that unless the jury found 
the judgment in favor of Hosmer fraudulent, he would be entitled to collect the 
whole amount thereof; and they believed, that in finding it fraudulent, they estab- 
lished nothing more than that it was or would be fraudulent for Hosmer to collect 
the whole amount ; they however believing, fi'om the testimony, that the judgment 
was taken honestly, for the purpose of securing a just debt to Hosmer, that such 
debt amounted to the sum certified by them, that Hosmer did not intend to 
[298] defraud the other creditors of Patterson, and thai the only effect of the ver- 
dict would be, to prevent Hosmer from collecting a greater sum on his judg- 
ment than had been certified to be due by the jury;" upon which application was 
made to the common pleas for a new trial of the feigned issue, lljie court refused 
to receive the affidavits of the jurors, denied the motion for a new trial, set aside 
the first judgment, and directed the sheriff to pay over the money collected by rir- 
tue of the execution issued thereon, to the plaintiff in the second judgment. A mo- 
tion was now made for a mandamus to vacate the last mentioned rules, and directing 
the common pleas to proceed on the motion for a new trial, founded on the affidavits 
of the jurors. 

A. Jordan, for relator, admitted that the affidavits of jurors cannot be received 
to impeach their verdict, but insisted they are admissible to shew that the jury were 
misled by the charge of the court. In Sargent v. Deniston, (5 Cowen, 120,) where 
the plaintiff asserted an unfounded claim as a ground for enhancing the damages, and 
the judge omitted to instruct the jury that such claim was not tenable, and the jury 
gave their verdict, assuming the claim to be legal, the omission of the judge was 
considered equivalent to a misdirection. Here was not only an omission, but a mis- - 
direction ; as the jurors, from the charge of the judge, received the impression, that 
unless they found the judgment fraudulent, Hosmer would be entitled to collect the 
whole amount ; whereas, if the judgment was taken for a bona fide debt, it was not 
fraudulent, though for an amount not actually due, provided it was not taken with 
an intent to injure or defraud creditors. In 7 Cowen, 494, the court refused a cev 
tiorari in this case ; and if a certiorari will not lie before trial, it may well be ques- 
tioned whether a writ of error can be brought after trial; and if error will not lie, 
the party is remediless, unless by mandamus. 

E. Williams, contra. A mandamus will not lie to a court of common pleas, 
directing a new trial to be granted in any case, and especially it will not be directed 
in the case of a feigned issue. Though, in extreme cases, this court might 
[299] interfere and control the court below, upon questions of ftict presented in the 
form of a motion for a new trial, they will not do so in a case like the pres- 
ent. If the charge of the judge was incorrect, the party should have presented his 
bill of exceptions, and reviewed it upon a writ of error ; (2 Cowen, 482, 3 ;) and in 
this case he has, in fact, presented his bill of exceptions. 

The principle adopted in Sargent v. Deniston will not be extended to this case. 
There, affidavits of jurors were received in reviewing a trial at the circuit, to shew 
what amounted to a misdirection of the court : here affidavits were offered to the 
same court who tried the cause, who heard the evidence, and who charged the jury. 
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The People v, Colombia Common Pleas. 

In 6 Cowen, 54, this court say, that in Sargent v. Deniston they expressly disclaim- 
ed the idea of trenching on any of the cases in which it had been refused to hear the 
affidavits of jurors, shewing a mistake in making up their verdict. 

Besides ; this was the trial of a feigned issue to inform the conscience of the court, 
which took place in their presence, and they must be the best judges to determine 
whether another trial is necessary to satisfy them of the fraud alleged. It was com- 
petent to the common pleas to discharge the feigned issue whenever they pleased. 
The issue had been awarded to give facility to the parties to produce their testimo- 
ny. This had been produced, and the court might rightfully act upon the evidence, 
if by it their judgment was convinced, their conscience satisfied. 

By the Courts Savage, Ch. J. It is well established, by frequent decisions, 
that this court will not attempt, by mandamus, to control or coerce the discretion of 
a subordinate tribunal. It is the duty of the court, however, to review the decisions 
of such tribunals when properly brought up, and if they have erred in the applica- 
tion of legal principles to the cases before them, the court will apply the proper 
remedy. Whether the affidavits of the jurors, rejected by the common pleas, should 
have been received, is a question not of discretion, but of law ; and if the court 
erred in that respect, their decision is a proper subject of review in this court, and a 
remedy may be afforded by mandamus. 

The rule in England is, that the courts will not suffer the jury to explain, [300] 
by affidavit, the grounds of their verdict, or to shew that they intended some- 
thing different from what they found. (2 Tidd^ 817.) This rule is expressly re» 
cognized in Sargent v. Deniston^ (5 Cowen, 121.) There the affidavits of jurors 
were received to shew a mis-conception of the rule of damages, as derived from the 
charge or omission of the judge. The cases referred to by Mr. Tidd, and by Mr. 
Justice Sutherland in Sargent v. Deniston, establish the rule as laid down. In 
Jackson v. Williamson, (2 Term R. 281,) the whole jury united in an affidavit that 
they intended to find a verdict of £61 ; and supposed that by finding £30, the pro- 
thonotary would of course add £31, and thus make up the sum of £61, yet the court 
refused to act upon the affidavit, saying that it would introduce a very dangerous 
practice, if they were to admit such an affidavit ; that it would be productive of infi- 
nite mischief, and it was better that the plaintiff in that cause should suffer an incon- 
venience, than that such a rule should be introduced. 2 Black, R, 804, is to the 
same effect. In 5 Burr, R. 2667, Lord Mansfield says, where there is a doubt 
upon the judge's report as to what passed at the time of bringing in the verdict^ 
then the affidavits of jurors or by-standers may be received upon a motion for a new 
trial, or to rectify a mistake in the minutes ; but an affidavit of a juror never can be 
read, as to what he then thought or intended. The case of Co gen v. Ebden and 
another, (1 Burr, R, 383,) is not at variance with this rule. There, upon two dif- 
ferent issues, the jury found one issue in favor of the plaintiff, and the other in 
favor of the defendant ; but the foreman gave in the verdict as a general verdict 
for the defendant upon both issues. The court, from the affidavit of eight of the 
jurors, confirmed by the judge's notes, were satisfied that this was a mistake, and 
that the verdict was erroneously delivered in by the foreman, and they accordingly 
amended it. This was a mistiJke of the foreman in presenting the finding of the 
jury ; and for the purpose of shewing that mistake, the affidavit was received ; not 
to shew, as in this case, the impressions of the jury as to the effect of their 
finding. The court of common pleas, therefore, decided right, in refusing to [301] 
receive the affidavits, and the motion for a mandamus is denied. 

Motion denied. 
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The People, on the relation of N. Ainsworth, vs. The Comptroller of the 

state of New- York. 

The officers of the treasury are not bound to receive the purchase monej of lands sold for quit-rents^ 
after a conveyance to the purchaser, until after notice given by the purchaser to the occupant to pay 
the same. 

Motion for a mandamus. Seventy acres of land owned and occupied by the re- 
lator, situate in the county of Herkimer, were sold in March, 1826, for quit-rents, 
due upon a lot in Hassen Cleaver's patent. The, land not having been redeemed 
within two years after the sale, according to the provisions of the act concerning 
quit-rents, &c., passed April 13, 1819, (Statutes^ vol. 6, a. 296, )(a) the same was 
conveyed by the comptroller to the purchaser. After this conveyance, the ownar 
having received notice from the purchaser that he claimed the seventy acres, offering 
to sell, but omitting to state the consideration money paid on the purchase and not 
requiring the money to be paid within a limited time according to the directions of 
the statute, offered proof by affidavit to the comptroller, of the actual occupancy of 
the land at the time of the conveyance, tendered to him the amount bid for the land, 
and fifty per cent, for the use of the purchaser, and demanded a certificate of such 
payment. The comptroller refused to receive the money, and to give the certificate ; 
to require him to do which, a mandamus is now asked for. 

A. Mann, jr., for relator. 

Bij the Court, Savage, Ch. J. The title of a purchaser of lands sold for quit- 
rents, if the lands sold were in the actual possession and occupancy of any person 
at the time of the conveyance to the purchaser, is incomplete, until the purchaser 
has given notice to the occupant of the sale and conveyance, and the consid- 
[302] eration of the conveyance, and required him to pay the consideration money, 
with fifty per cent, advance, into the treasury, within six months after notice; 
produced due proof of such notice, and obtained the certificate of the comptroller, 
that the payment required has not been made. After such notice, the occupant has 
a right to pay into the treasury the money demanded by the purchaser, and to claim 
a certificate from the comptroller, stating the payment and shewing the land redeem- 
ed thereby. {Statutes, vol, 5, a. 297, sect. 22.) Previous, however, to such no- 
tice, the treasurer is not bound to receive the money, nor the comptroller to give 
such certificate. The motion for a mandamus is therefore denied. 



Hallaqan ads. Golden. 

A plea of the statute of limitations is not allowed to be added after issue joined. 

Motion to amend plea. After issue joined, the defendant moved for leave to 
add the plea of the statute of limitations, and a- notice of set-off to the general issue, 
which had been put in by the attorney, for the purpose of saving a default, in the 
absence of the defendant and of coimsel who had been instructed as to the nature of 
the defence. 

WooDHULL and De Rttssy, for defendant. 

Miller and Esselstyn, for plaintiff. 

By the Court, Savage, Ch. J. That part of the motion which asks for leave 



(a) 1 R. S. 412, 413. Jackson r. Esty, 7 Wend. 148. Comstook v. Beardsley, 15 Wend. 348. 
Bush V. Davison, 16 Wend. 550. Le:and v. Bennett^ 5 Hill, 286. Smith v, Sanger^ 3 Bwrb. E. 860. 
Same case on appeal^ 4 Comst. 577. 
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to add a notice of set-off, is granted; but the application to add a plea of the statute 
of limitations, is denied, with costs. Such plea is never allowed to be added after 
i««ue joined. 



' Gleason and another vs. B. Clabk, administrator, &c. [303] 

An exeoator or administrator is liable for ooets in error, only in oases where he woald be sabjected to 
oostB in the ooort below. 

Motion to amend judgment roll. R. Clark, as administrator, &c., of A. Clark, 
deceased, obtained a judgment in the Warren common picas against Gleason and an- 
other, for a demand due the intestate. The defendants in that suit brought a writ 
of error, and the judgment was reversed in this court. The plaintiffs in error, in 
making up their record, took a judgment for costs against the defendant in error 
personally, and now applied to the court for leave to amend the record, by entering 
a judgment for costs to be levied of the goods of the intestate, if the defendant in 
error hath so much thereof in his hands to be administered, and if not, de bonis prO' 
priis, &c. 

J. B. Lathrop, for plaintiffs. 

R. Weston, for defendant. 

By the Court, Sutherland, J. An executor or administrator is liable for costs 
in error, only in cases where he would be subjected to costs in the court below. (1 
H. Black. 566.) Here the defendant in error succeeded in the common pleas; but 
had he failed, he would not have been liable to costs there, nor is he liable person- 
ally to the costs of a writ of error. The plaintiffs are permitted to amend the record 
so as to take judgment against the goods of the intestate, on payment of the costs 
of this motion, (a) 



Hartness, executor, &c., of Hartness, ads. Ptjrcell, 

An execwtar may be holden to bail in a ease of devastavit. 

A refusal to applj assets to the pa3nnent of debts, does not amount to a devastavit; nor does a declam 
tion of an intention to leave the oonntry and not to return, justify an order to hold to bail. 

Motion to vacate an order to hold to bail. In this case, the defendant 
was holden to bail in a suit against him as executor, for the recovery of [304] 
moneys owing by the testator in pursuance of a judge's order, on an affidavit 
that the defendant had possessed himself of the personal property of the testator, 
collected debts due to him, and refused to appropriate the same to the payment of 
the debts owing by the testator ; that he had expressed a determination to leave the 
country in defiance of the creditors of the testator, and that the plaintiff believed it 
was the intention of the defendant to defraud the creditors of the testator ; that the 
defendant had not proved the will of testator, nor taken out letters of administra- 
tion. A motion was now made to vacate the judge's order, to set aside the arrest, 
and to direct the bail bond to be delivered up to be cancelled. In opposition to the 
motion, supplementary affidavits were exhibited, supporting the original affidavit, 
and shewing facts to raise the inference that the bail to the sheriff had been indem- 
nified; and further shewing, that since the judge's order had been obtained, the de- 

(«) ^vdAh V. Stagg, 22 MTend. 641. See 2 R. S. 90, § 41. Code cf Prooedure^ § 817. 
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Dnrfee ads, Heemstreet. 
fendant had proved the will of the testator^ and assumed the execution of the same 
as executor. In support of the motion, it appeared that in the declaration served in 
the cause, the defendant was not charged with a devastavit. 

J. WiLLARD, for defendant. The object of bail is to give the plaintiff a control 
over the person of the defendant. In this case, the order to hold to bail is useless, 
as a ca. sa. could not legally issue against the defendant ; consequently, the bail could 
not be made liable. A devastavit is not charged in the declaration. The plain- 
tiff's remedy, if any, was by writ of ne exeat ; but even that he was not entitled to 
ask, under the circumstances of this case. (6 John. Ch. Rep. 128. 3 John Ch. 
Rep. 412.) The affidavit on which the order was obtained did not justify the order. 
{Archb. Pr. 50, 51, 52.) The supplementary affidavits cannot be received, as the 
defendant has not had an opportunity to answer. 

C. L. Tracy, for plaintiff. 

By the Courts Sutherland, J. An executor may be holden to bail in case of 
a devastavit, but the facts disclosed here do not make out a devastavit. 
[305] The refusal to apply the assets which had come to the hands of the defend- 
ant to the payment of the debts of the testator, does not amount to it. 
The debts are not yet established by judgment of law ; there may be set-offs, or the 
defendant may have a right to retain in satisfaction of a debt due to himself. The 
declaration of the intention of defendant to leave the country and not to return, is 
not enough to justify an order to hold to bail, and it may even be questionable, 
whether it would warrant the allowance of a ne exeat. As to the indemnity of the 
bail, if a clear case had been shewn, the court might have sustained the order ; the 
fact, however, is not satisfactorily shewn, and the defendant has not had an oppor- 
tunity to answer in this respect. The motion is granted, but without costs, (a) 



DuRFEE ads. Heemstreet. 



Where a plaintiff declares for a different cause of action than that expressed in the ac etiam of oapiuy 
the proceedings will be set aside as irregular. 

Motion to set aside proceedings for irregularity. The defendant was arrested 
on a capias containing an ac etiam clause in trespass, for entering the close of 
plaintiff and debauching his daughter. The defendant filed special bail, and the 
plaintiff declared against him in case, and not receiving a plea, entered the defend- 
ant's default, and gave notice of executing a writ of inquiry. A motion was made 
to set aside the rule to plead, and all subsequent proceedings for irregularity. 

H. K. Jerome, for defendant, relied upon 4 Johns. R. 405. 

C. Y Lansing, for plaintiff, insisted that the case in 4 Johnson, was a departure 
from the practice of the king's bench, and that the authorities referred to in that 
case, do not justify the distinction there taken, as to the effect of a motion of this 
kind, when the suit is commenced by original and not by bill. In either case, the 
only effect of a variance in the declaration from the process in the nature of the 

action, is to discharge the bail. 
[306] Bij the Court, Sutheri^and, J. For a variance between the ac etiam 
contained in the capias on which the defendant was arrested, and the cause 
of action set forth in the declaration, this court, in 4 Johns. R. 484, set aside the 
proceedings as irregular. It is said this is not conformable to the English cases ; 
that the only effect of such variance, according to those cases, is to discharge the 

(a) What amounts to a devastavit ? See Dayton's Law of Surrogates, 218, &e. Akerman v. Emotly 
4 Barb. 626. Miller v. Jeffress, 4 Gratt. 472. Coltrain ft. Spurgin, 9 Iredell^ 52. 
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Pemberton v» Van Rensselaer, 
bail, whether the proceeding be by bill or original. Without deciding this question, 
it is enough that this court hds a right to regulate its own practice ; and this pre- 
cise question having bee;i decided in the case alluded to, the court will not depart 
from the decision there made. The motion is granted with costs. 



The People vs. Ten Eyck, sheriff of Albany. 

On a rule against the sheriff for bringing in the body, notice must be served on the sheriff twenty days 
previous to the day of shewing cause. 

Proceedings on attachment. On the twenty-first day of July last, the defend- 
ant, as sheriff of the city and county of Albany, was served with notice of a rule 
to bring in the bodies of the defendants in a certain cause, within twenty days after 
service of notice of the rule or shew cause by the first day of the then next term, 
why an attachment should not issue against him. The first day of the then next 
term was on the fourth ^o.^ of August, otl\j fourteen days after the service of the 
notice. On the twenty-third day of August, a rule for attachment was asked for 
and granted. The attachment issued, and the defendant, being brought into court, 
objected that it had issued irregularly, inasmuch as twenty days had not intervened 
between the service of the notice and the day for shewing cause. 

C. Y. Lansing, for defendant. 

W. P. Hawes, for plaintiff. 

By the Court, Sutherland, J. Although the rule for the attachment was not 
obtained until more than twenty days had expired after the service of the notice on 
the sheriff, still the attachment issued irregularly. The sheriff had not twenty 
days after the service of the notice on him, before he was required to [307] 
shew cause ; he must, therefore, be discharged from the attachment, and the 
plaintiff obtaining the attachment must pay the costs of this proceeding. 



Pemberton vs. Van Rensselaer. 



A suspension of proceedings nnder a distress, at the reqnest of the tenant, does not deprive a landlord 
of the right to pursue the goods distrained, and retake them, though the tenant has quit the posses- 
sion of the demised premises. An original distress off of the demised premises, after the tenant has 
quit possession, is not good. 

Where there are two avowries, and both found for the defendant, the plaintiff will not be suffered to 
take judgment «o» obstante veredicto, although one of the avowries is manifestly bad; but the de- 
fendant will have judgment on the good avowry, on remitting the damages on the other. 

Motion for judgment rum obstante veredicto. The defendant demised to the 
plaintiff a dwelling-house in the city of Albany, for one year from 1st May, 1826, 
at a rent of $428, payable in quarterly or monthly payments. On the 1st April, 
1827, $273 rent being due, the defendant distrained upon the property of the plain- 
tiff, for the payment of the same. After the distress, the defendant agreed to sus- 
pend proceedings, and to give the plaintiff time to pay the rent in arrear. At the 
expiration of his lease, the plaintiff moved from off of the demised premises, and 
took his goods with him. On the 7th May, 1827, the defendant followed the goods 
and took them, as well to satisfy a balance of S71, remaining due of the sum of 
(273, for which he had made a distress in April, as to satisfy a claim of $36.66, the 
rent of the premises from the first day of April to the first day of May, 1827. The 
plaintiff replevied the property, and the defendant put in two avowries: 1st. Ac- 

VoL. T.— 23. 
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knowledging the taking to satisfy the balance of $71 ; 2d. Avowing the taking 
within 30 days, to satisfy the rent accruing for the last month of the term. Issue 
was joined upon these avowries, the cause tried, and a verdict rendered for the de- 
fendant, and the arrears of rent found at $118. 

J. V. N. Yates, for plaintiff, moved for judgment Twn obstante veredicto, con- 
tending that the distress in April, 1827, was illegal, inasmuch as the rent was pay- 
able quarterly, and the quarter-day did not happen until the 1st May; that the 
alternative of paying the rent quarterly or monthly ^ gave the right of election to 
the tenant, and not to the landlord ; and he cited 3 Johns, C. 81, and 4 Johns. R, 

[308] The distress for the $35.66 cannot be sustained, because, at the time it 
was made, the plaintiff was no longer in possession of the demised premises, 
(3 Cowen, 263 ;) and if the defendant had no right to distrain on the 1st April, then 
the whole distress was unlawful, as well for the $71 as the $35. Besides, though 
two defences are set up, there is but one avowry ; and if it is bad for the $35 rent, 
it is bad for the whole. 

J. S. Van Eensselaer, for defendant. The reservation of the rent monthly or 
quarterly was intended for the benefit of the landlord, and his suspension of the pro- 
ceedings of the distress of April, as a matter of indulgence to the plaintiff, ought not 
to deprive him of the right to pursue the property, and retake it for the satisfaction 
of his rent. If the defendant erred in taking the property for the rent which accru- 
ed subsequent to the 1st of April, the court will not, for that cause, give judgment 
for the plaintiff. The only consequence is, that the avowry for the $35 is bad ; and 
on the defendant entering a remittitur damna for so much, he is entitled to judg- 
ment under the verdict of the jury. (1 Ld, Raym, 317. Bacon's Ahridg, tit. 
Replevin and Avowry, 78.) There are two avowries; one for the balance of $71, 
the other for the $35. 

By the Court, Sutherland. J. It is undoubtedly true, that an avowry, bad in 
part, is bad for the whole ; but this does not help the plaintiff, as here are two sepa- 
rate avowries, one for the $71, the other for the $35, and each depends upon its own 
merits. The first avowry is good. The defendant had a right to distrain for the 
rent due on the first of April, as the reservation of monthly rent must have been in- 
tended for the benefit of the landlord, and not of the tenant; for what benefit could 
it be to the tenant, to have the privilege of paying his rent monthly, instead of quar- 
terly ? and the agreement of the defendant to suspend the proceedings under the dis- 
tress, was no waiver of it. He therefore had the right, on the plaintiff's failing to 
avail himself of the indulgence extended to him, to retake the property 
[309] wherever he could find it. The second avowry is bad. At common law, 
the landlord had no right to make a distress off of the demised premises. By 
the 13th section of the act concerning distresses, (1 R, L. 437,) this right is given, 
as qualified by the 16th and 17th sections of the same act; one of which qualifica- 
tions is, that at the time of the distress, the tenant shall be in possession of the de- 
mised premises. So it was held by this court in Burr v. Van Bushirk, (3 Coimn, 
269,) and what was said in ReTjnolds v. Shuler, (5 Cowen, 330,) does not impugn 
the doctrine advanced upon this point in Burr v. Van Buskirk. The distress, there* 
fore, as to the $35 rent, having been made subsequent to the defendant's removal 
from the demised premises, was illegal. The plaintiff, however, is not for this cause 
entitled to judgment non obstante veredicto. The defendant having succeeded on 
the avowry for the $71, is entitled to judgment in his favor, but he must remit the 
damages as to the $35 rent, due on the first of May. The motion of the plaintiflf 
is accordingly denied, but without costs of opposing. 
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WoRDEN ads. Orange County Bank. 

A rule to show cause why a distringas should not issue, will be awarded against a banking company, 
for the non-payment of a bill of costs. 

Proceedings on attachment. At the last term a rule was granted that the 
cashier of the Orange County Bank pay a taxed bill of costs awarded against the 
hank, or shew cause why an attachment should not issue against him. {Ante, 94.) 
He now shewed cause, that he was not personally responsible, and that he had no 
control over the funds of the institution. 

L. H. Palmer, for cashier. 

By the Court, Savage, Ch. J. We were fiware, at the last term, that this 
probably would be the answer of the cashier, and after directing the entry of the 
rule, had intended to have made a new order, but it escaped us. We now 
direct a rule, that the president, directors and company of the Bank of [310] 
Orange County pay the costs in this case, or shew cause, by the first day 
of the next term, why a distringas should not issue, to compel the payment. 
(Cooper's R. 85.) 



The People, on the relation of J. Dygert, vs. The Herkimer Comm6n 

Pleas. 

In an appeal bond, the further condition required by the statute may be introduced as an altematire, 
and the bond will be held good. 

Motion for a mandamus. The relator recovered a judgment in a justice's court, 
against one Vincent, for $6.99, damages and costs. Vincent appealed, and executed 
a bond, conditioned, **that if the said Vincent shall prosecute said appeal with due 
diligence, to a decision in the court of common pleas, and in case judgment shall be 
rendered against such appellant, shall pay such judgment, including costs of the ap- 
peal, or shall pay the debt or damages recovered before the justice, together with 
interest thereon, and cost of such appeal, if such appeal shall not be prosecuted 
with all due diligence as aforesaid, or shall surrender his body in execution of the 
said judgment, then," &c. The relator moved the common pleas to quash the ap- 
peal, for that the bond was defective ; which motion being refused, a mandamus is 
now asked for. 

A. LooMis, for relator. The bond is defective. The second clause of the con- 
dition is in the alternative, instead of being cumulative. The statute requires, that 
& further condition shall be added, ko. Again, the second or, gives three alterna- 
tives, by a compliance with either of which, the obligor may discharge himself from 
the obligation imposed by the bond. 

By the Court, Savage, Ch. J. The bond is substantially in conformity to the 
requirements of the statute. The motion for a mandamus is denied. 



Crane and others vs, French and Wilkins. [311] 

Wakeman vs, French, impleaded with Wilkins. 

Where one of two partners indorsed his appearance on a capias against himself and his partner after the 
return day, and then gave a cognovit on which a judgment was entered against both partners, as in 
procMding under the statute against joint debtors where one is taken and the other not found, and aa 
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execution iiaued on which the partno' ship property was taken ; and the partners snbseqnentlj united 
iu coute^ing a judgment to other creditors, on which an execution also issued, which was levied on the 
same pro()crtj ; it was held, that the plaintifTs in the laijt execution were entitled to the proceeds of 
the sale of the property ; that one partner cannot confess a voluntary judgment which will be obliga- 
tory upon his co-partner, unless actually brought into court by a regular service of process against 
him and his partner, ^a) 
That though the judgment was valid against the partner confessing, only his property and his interest 
in the partnerpbip eti'ect.s could be sold on nn execution issued on such judgment which interest is bis 
share of the surplus after the partnership accounts are taken ; that from the manner in which the 
plaintiff in the first judgment obtained his judgment, he is a creditor of one partner only, whilst the 
others, being creditors of the firm, are entitled to a preference, {b) 

Motion to direct the sheriff as to the appropriation of monejs levied by execu- 
tion. French and Wilkins being indebted to Wakeman, French, on the 7th day of 
March, 1828, indorsed his appearance on a capias made out against him and Wil- 
kins, in favor of Wakeman, returnable on the first day of March, and executed a 
warrant of attorney under seal, authorizing an attorney of this court to appear for 
bira, file common bail, and confess judgment for ^1,463.56. The sheriff of Sara- 
toga indorsed a return of 7ion est inventus upon the capais as to Wilkins. The 
plaintiff declared against French as in custody, (fee, and Wilkins not found, upon a 
capias issued in the cause, and set forth a cause of action against them as co- part- 
ners. The declaration, together w.ith a cognovit by French and a common bail 
piece, were filed on the 8th March, and on the same day a judgment roll was filed 
in the suit, judgment being taken against both defendants. On the 8th June, an 
execution was issued on the judgment thus entered, and levied upon merchandise, 
t\iQ joint property of French and Wilkins. At the last August term, the defend- 
ants applied to this court to set aside the judgment and execution for irregularity, 
which motion was denied ; but the court ordered that the plaintiff should sell oidy 
the interest which French might have in the property levied upon, in the same man- 
ner as if the judgment was against him individually, and not otherwise. 

At the present term, the plaintiffs in the cause first above entitled, present their 
application, stating, that on the 10th June last, the defendants, French and 
[312] Wilkins, executed to them a bond and warrant of attorney, conditioned for 
the payment of $8,000, due from the defendants as co-partners to the plain- 
tiffs, on which a judgment was entered and execution issued. That the sheriff of 
the county of Saratoga has sold the partnership property of the defendants, amount- 
ing to about $2,000, and asks the direction of this court as to the appropriation of 
the money, and they, the plaintiffs in the first cause, ask for a rule directing the 
sheriff tip pay over the moneys to them. On the part of Wakeman, the plaintiff in 
the second above entitled cause, it was shewn that the judgment confessed by French 
was for a partnership debt owing by French and Wilkins. * 

J. P. CuSHMAN, for plaintiffs in first above entitled cause. 

M. T. Reynolds, for plaintiffs in second above entitled cause. 

By the Courts Savage, Ch. J. The correctness of the decision of the last 
term, is manifest from the facts of the case. The ceremony of issuing a writ after 
the return day, and procuring French's admission of service and promise to appear, 
and then the sheriff's return, was perfectly inoperative and void as to Wilkins. By 
the 13th section of the act for the amendment of the law, (1 R. L, 621, )(c) process 
may be issued against joint debtors, and if any one be taken and brought into court, 
he shall answer, &c. judgment shall be entered against all, and be effectual against 
their joint property : but here, French was never taken nor brought into court. 
He volunteered to confess a judgment. It has often been decided by this court, 
that one partner cannot bind another without his assent, by bond and warrant, to 



(a) Green v. Beals, 2 Gaines's R. 254. Grazebrook v. McCredie, 9 Wend. 4.S7. St. John v. Holmes. 
2n Wend. 609. 

(b) Partnership property must first be applied to the payment of partnership debts. Wilder v. Eee 
ler, 3 Paige, 167. 

(c) 2 R. S. 377. Code of Procedure, § 136 subd 1, § 375. 



\ 
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Cnme r. French, 
confess a judgment ; but that such bond is an extinguishment of the partnership 
debt. If a bond and warrant to confess judgment is inoperative against a partner 
or joint debtor not consenting to it, a fortiori^ one shall not confess a judgment to 
be obligatory on another without his consent, or without due process of law. Had 
French been actually brought into court, by a regular service of process 
against him and his partner, I am of opinion he might have confessed a [313] 
judgment which would have bound the joint property. But this case must 
stand upon his filing common bail and confessing judgment, unaided by the capias. 
One partner cannot confess a voluntary judgment in the name of his partner. (This 
subject is discussed in Mc Bride v. Hagan, decided at this term, and authorities 
are there cited which sustain this proposition.) The judgment was valid against 
French, but not as to Wilkins. (2 Caines, 254.) By the execution in this cause, 
the sheriff had a right to sell the property of French, but of no other person. He 
had a right to sell the interest of French in the partnership property. What was 
that interest ? The interest of each partner is his share of the surplus after the part- 
nership accounts are taken ; and that interest or surplus only is liable to the separ- 
ate creditors of such partner, claiming either by assignment or under execution. 
(4 Johns, Ch. R. 525.) In Taylor v. Fields , (4 Vesey, jun, 396,) Ch. Baron 
McDonald says, that **the corpus of the partnership effects is joint property, and 
neither party separately has any thing in that corpus, but the interest of each is 
only his share of what remains after the partnership accounts are taken." In the 
matter of Smith, (16 Johns, JR. 106,) the subject is discussed and settled. It is 
there held that the sheriff can sell, on execution, the actual interest which the part- 
ner has in the property, after the partnership accounts are settled. The purchaser 
takes it in the same manner as the debtor had it, and subject to the rights of the 
other partner, who has a right to retain the possession of the partnership effects, for 
the payment of the partnership debts. The sheriff, therefore, sells the mere right 
and title to the partnership property, but does not deliver possession. The rights of 
the parties being thus understood, there is no difficulty in deciding the present mo- 
tion. The plaintiff, Burr Wakeman, had he become the purchaser under his own 
execution, would have been substituted in the place of French, but would have had 
no right to withdraw the goods from the execution of the creditors of the firm. 
They would still be liable to the execution of Crane ^ others v. French 
^ Wilkins, who have preference, being creditors of the firm while Wake- [314] 
man, from the manner in which he obtained judgment, is a creditor of French 
only. 

The motion must be granted, with C08t8.((2) 

(d) The acts of one partner are held to be those of the firm by force of a quasi agency. This agency 
is mostly (or entirely, for the exceptions do not rest on the principle of agency, post, p. 326, 3 Kent's 
Com. 47, (6) ) confined to simple contract obligations, the power to bind by simple contract being suflB- 
cient for all the ordinary transactions of a mercantile firm. The agency is also confined to afi'airs ivithin 
the scope of the ordinary business of the firm and its forward prosecution. Where a transaction has refer- 
ence to the settlement, final or otherwise, of the partnership concerns, then each partner acts for himself, 
and his acts have a bearing only on his own individual interest in the efi*ect8. His power to bind the 
firm ceases simply because the agency is limited. Collyer on Part. 308^312. Story on Partn. 173 and 
pMsim. 3 Kent's Com. 42 et seq. Lusk r. Smith, 8 Barb. S. C R. 670. 

Analogy between the relation of partners and of principal and agent. Dunlap^s Paley on Agencty* 
157, 163 and notes (1.) (3.) tr r- ^ 



i 
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The People v, Schoharie Common Pleas. 

The People, on tho relation of P. Van Cortlandt, vs. Onondaga Common Pleais 

The submission of all suits and controversies to arbitration, is a discontinuance of a suit depending in 

court, (c) " 

But a party may waive su(^ discontinuance by appearing at the trial of the cause and defending the same. 

Motion for a mandamus. The relator was sued in the Onondaga common pleas, 
by one I. Stolp, in an action of slander. After the cause was at issue, to wit, in 
January, 1828, the parties submitted all suits and matters in controversy to arbitra- 
tion, the award to be made on or before the fourth Monday of April then next. 
The bonds contained no clause providing for making the award a rule of court, or 
for the entry of a rule for judgment on it. The arbitration fell through, in conse- 
quence of the inability of one of the arbitrators to attend to the same. In Septem- 
ber last the cause commenced in the common pleas, was noticed for trial at the Sep- 
tember terra of that court, tried, and a verdict rendered in favor of the plaintiff for 
$500. The counsel of the defendant appeared at the trial, and defended the cause 
by cross-examining the plaintiff's witnesses and addressing the jury. After the ver- 
dict, application was made to set the same aside, and for a new trial, on the grounds 
that the defendant had not received notice of the trial from his attorney until the 
very day the cause was tried ; that the defendant had been under the impression, and 
had been so advised, that the submission to arbitration had put an end 'to the suit; 
and that his counsel had forgotten the fact of the submission. The court refused to 
set aside the verdict, but ordered a new trial on terms, to wit: the payment of the 
costs of the trial, of resisting the motion, and the costs and expenses of the plaintiff 
in preparing for the arbitration, the plaintiff to have leave to enter up judgment on 
the verdict as security. A mandamus was now asked for, to vacate the rule 
[315] entered by the common pleas, and to direct the entry of a rule discontinuing 
all further proceedings in the cause. 

B. Davis Noxon, for relator. 

By the Court, Sutherland, J. The submission of all suits and controversies to 
arbitration, is a discontinuance of a suit depending in court, where there is no pro- 
vision made for its continuance by authorizing a rule jfcr judgment on the award, 
(6 CoweUy 399 ; 18 Johns, R. 22 ;) but the party wbo might have insisted on the 
discontinuance, was competent to waive it ; and, in this case, it was waived by the 
defendent's counsel appearing on the trial, cross-examining the plaintiff's witnesses, 
and addressing the jury. As to the terms imposed, upon granting a new trial, those 
rested in the discretion of the common pleas, with the exercise of which this court 
never interferes. Motion denied, with costs. 



The People, on the relation of Frederick T. Mattice, vs, Schoharie Common 

Pleas. 

For any error that intervenes in a suit before a justice after issue joined, the remedy is by appeal, and 

not by certiorari. 

Motion for a mandamus. The relator commenced a suit in a justice's court, and 
the trial, after issue pined, was adjourned, on the application of the defendant, to 
the second Monday, the tenth day of December, 1827, as was supposed by the 

(a) Towns v. Wilcox, 12 Wend. 503. Green v. Patchin, 13 Wend. 293. Smith v, Buae, 2 HIU, 
387. Jordan v. Hyatt^ 3 Barb. B. 275. 
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Stiles ads, Jackson. 

justice, or intended so to be, (9.S he stated in his return.) On that day tho parties 
appeared, and the defendant insisted that the cause was discontinued, as it had been 
adjourned to the ninth day of December, which was Sunday, and offered testimony 
to prove the fact. Testimony was received by the justice, and he decided that the 
cause had been adjourned to the 7iirith and not the te?ith of December, nonsuited 
the plaintiff, and gave judgment against him for j^q costs. The plaintiff appealed 
to the Schoharie common pleas, and the court quashed the same, on the ground that 
there not having been a trial, the remedy of the party was by certiorari, and 
not by appeal. A mandamus was asked for, to vacate the rule of the common 
pleas. 
^ John Jay Danforth, for relator. [316] 

JBy the Court, Sutherland, J. The justice erred in receiving testimony 
as to the time to which the cause was adjourned. His docket, or the record kept 
by himself, or the proceedings, was the best and only proper evidence ; that, how- 
ever, is not the question this court is called upon to decide, which is, what is the 
remedy of a plaintiff where he is nonsuited in a justice's court after issued joined ? 
must he bring a certiorari, or may he appeal ? The common pleas quashed the ap- 
peal, it would seem, on the ground that the plaintiff's remedy was by certiorari ; in 
this they erred. It is only where there is no issue, that a certiorari will lie, (4 
Cowen, 636. lb, 501.) Every error that intervenes before the justice after issue 
joined, must be corrected by appeal, and not by certiorari. An alternative manda- 
mus is granted. 



Stiles, Probasco tenant, ads, Jackson, ex dem. Ten Eyck. 

In ejectment, every person is considered as a landlord entitling him to defend, whose title is connected tc 

and consistent with the possession of the occupier. • ^ 

Motion to admit infants to appear by guardian and enter into the consent rule. 
The declaration in ejectment in this cause was served on the tenant, who is the step- 
father of the infants, who claim title to the premises in question, and reside with the 
tenant on the same. The father of the infants held the premises under a contract 
of purchase, and since his decease, the title has been conveyed to them by the ven- 
dor. The lessor of the plaintiff claims the premises by virtue of a purchase at 
sheriff's sale, under an execution on a judgment in his favor, against the tenant and 
his wife, for a debt of the wife whilst sole. The tenant and his wife have been in pos- 
session for a number of years, exercising acts of ownership. The lessor alleges the 
title of the infants to be fraudulent. The tenant refuses to defend. 

W. M. Oliver, for infants. 

I. Taylor, for plaintiff, in opposition to the motion, relied on 10 Johns, R, 224, 
8 Caines, 188. 

By the Court, Savage, Ch. J. The infants are entitled to defend by [317] 
guardian, as landlords of the premises. Every person may be considered 
as a landlord for this purpose, whose title is connected to and consistent with the 
possession of the occupier. (Adams on JEject, 230. Burr, 1290.) And when 
the lessor in ejectment claims an interest inconsistent with the title of the landlord 
the latter may defend. 

Motion granted. 
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The People v. Corporation of Brooklyn. 

Miller and others vs, Holbrook. 

A pre mise to extend the time of payment of a note made subsecjuent to its creation may be set up by 
way of defence ; but not unless founded upon a good and sufficient consideration. The promise of a 
maker to pay part of a note when due, and payment in pursuance thereof, is not such sufficient con- 
sideration. 

Motion for judgment for frivolousness of bill of exceptions. The declaration 
was in assumpsit on a promissory note for $1093, and also contained a count for 
goods sold and delivered. Plea, the general issue. On the trial of the cause, after 
proof of the making of the note, the defendant offered to shew that previous to the 
note becoming due, it was agreed by the plaintiffs to extend the time of payment 
of the monies due them, in consideration of the defendant agreeing to pay $200 
when the note should fall due, and giving his notes for the balance ; that the de- 
fendant, when the note did become due, did pay to the plaintiffs the sum of $200, 
and offered his notes for the balance, pursuant to the agreement ; that the plain- 
tiffs took the money, but refused to accept the new notes ; that the defendant then 
required of the plaintiffs to return the money, which they refused to do, and com- 
menced this suit. The circuit judge (the Hon. Ogden Edwards) ruled that the evi- 
dence offered, did not amount to a defence ; and if it did, the party could not avail 
himself of it under the state of pleadings in this cause. 

Ketchum and Fessenden, for plaintiffs. The agreement to extend the time 
of payment, was a nudum 'pactum. It was not signed by the parties. The $200 
was paid in part satisfaction of the note, and was not the basis of a new contract. 
W. MuLOCK, for defendant. A parol promise to extend the time of 
[318] performance of a contract or the payment of a note, is good. (Keating v. 
Price, 1 Johns. C. 22.) This principle is recognized in 7 Cowen, 234. A 
promise contemporaneous with the making of the note, will not be regarded ; but 
if made subsequent, upon sufficient consideration, will be enforced. {Hoar v. Gra- 
ham, 3 Campb. 57.) The consideration in this case was sufficient. 

By the Court, Sutherland, J. The bill of exceptions is frivolous, and the 
plaintiffs are entitled to judgment. In Keating and Price, the defendant was al- 
lowed to avail himself of an agreement, such as is set up here ; but it is to be pre- 
sumed, that in that case it appeared that the promise to enlarge the time of per- 
formance, was founded on a good and sufficient consideration. None such existed 
in this case. The only consideration was the promise of the defendant to pay a 
portion of a greater sum when it should fall due, when already, he was under a 
legal obligation to pay the whole. 



The People, on the relation of Dikeman and Martin, vs. The President 

AND Trustees of the village of Brooklyn, t 

The trustees of Brooklyn have a discretion, find may refuse to go on with proceedings commenced Tela* 
tive to the opening of streets in that village, until th^ proceedings have progressed so far as togir« 
mutual rights to the parties. After rights have become vested by virtue of such proceedings, they 
cannot refuse with impunity to proceed, though it does not follow that a mandamus is the proper 
remedy, for such refusal. 

To entitle a party to a mandamus, a complete, not an inchoate right, must be shewn ; and this writ 
will not be allowed, unless there is no other specific remedy. 

Where the trustees of Brooklyn refused to file a report of commissioners of estimate and assessment, 
and obtain a confirmation of the same, and have the damages which have been awarded assessed, thi* 
oourt refused to issue a mandamus, but left the parties to their remedy by action. 

Motion for a mandamus. At the last term, an alternative mandamus was or* 
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The People v. Corporation of Brooklyn, 
dercd in this case, on the application of the relators, stating that on the 3d day of 
March last, a petition was presented to the board of trustees of the village of Brook- 
lyn, praying the opening of a street in that village, called Adams street, from its 
then southerly termination to Fulton street ; that in conformity to the provisions 
of the act relative to the village of Brooklyn, passed April 3d, 1827, (Statutes, 
vol. 8, a. 127,) commissioners of estimate and assessment were appointed on the 7th 
day of May, who, on the~9th day of June, made a report, that they had esti- 
mated and assessed the damages and recompense due and to be made to the [319] 
several persons whose lands were intended to be taken and appropriated in 
the opening of the said street, and that amongst others, they had assessed the dama- 
ges of J. Dikeuian, one of the relators, at 16,556.20, and of N. L. Martin, the 
other relator, at $6,714.66. That the trustees of the village refuse to file the re- 
port in conformity to the directions of the statute ; that in consequence of the com- 
mencement of the proceedings, and in anticipation of the street being opened, Mar- 
tin, one of the relators, has taken down part of a rope walk, which would have been 
in the way of the contemplated improvement, and has commenced a new building 
in the line of the anticipated street, which if not opened will occasion him a loss of 
^4,000 ; and Dikeman, the other relator, has not let, as he otherwise would have 
done, a rope walk, and other buildings connected with it, as the improvement would 
require their removal ; and has incurred great expense in preparing to erect build- 
ings in confonnity to the proposed improvement. And that one R. D. Covert pur- 
chased a lot in contemplation of the opening of the street, and if the street is not 
opened, the lot, and the improvements made by him, will be of several hundred dol- 
lars less value than they otherwise would be. The alternative mandamus directed 
the trustees of the village to cause the report of the commissioners to be filed with 
the clerk of the common pleas of Kings, to the end that the same might be con- 
firmed by the court, and to cause an assessment to be made for the payment of the 
damages, or to shew cause why a peremptory mandamus should not issue. 

At this term, the trustees of the village make their return to the alternative 
mandamus, setting forth, that immediately on the report of the commissioners com- 
ing m, to wit, on the 9th June last, a remonstrance was presented to the board, by 
the owners and lessees of property on Adams street, and who deemed they would 
be assessed for the contemplated improvement, representing that the damages as- 
sessed by the commissioners were unreasonable and excessive, and should they be 
levied, in many cases would be ruinous to the owners of property to be affect- 
ed by such assessment ; that the remonstrance was referred to a committee [320] 
of the board, who reported that they deemed the assessment unreasonable 
and excessive ; that the board procured an assessment to be made by five indifferent 
men, who estimated the damage of Mr. Dikeman at only $2,025, and the damage 
of Mr. Martin at only $1,567.50 ; [the certificate of those persons, together with a 
number of affidavits corroborating the same, are annexed to their return ;] and that 
the board, (believing the assessment to be excessive, and that no rights have been 
conferred on, or vested in the relators, by the preliminary proceedings in relation to 
the opening of the street in question,) claim the right of controlling the proceedings, 
and therefore have declined, and do decline, except under the peremptory olrder of 
this court, to file the report, or to take any further measures in relation to the pro- 
posed improvement. On the part of the relators, a volume of affidavits was sub- 
mitted, supporting the assessments made by the commissioners of estimate and as- 
sessment, which affidavits were submitted, subject to the exception of the counsel of 
the trustees, as to their admissibility. 

J. Greenwood, for relators. 

S. A. Foot, for the trustees. 

By the Court, Savage, Ch. J. The first question to be determined upon is, 
upon what papers are we to act ? We have before us the affidavits upon which 
atke alternative mandamus was granted, the return of the trustees, and a great num- 
Vol. I.— 24. 
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ber of affidavits, which are intended as a replication to the return of the trustees. 
These latter affidavits are altogether inadmissible. The relators stated their case in 
the first instance : upon that, we called upon the trustees to shew cause why they 
had not proceeded. They have shewn cause by their return ; and upon the original 
papers, and the return, we are to act. Should we receive the additional affidavits 
of the relators, they may contain new matter, and then the trustees should be per- 
mitted to answer ; and thus the proceedings might be continued to an unrea- 
[321] sonable, and almost interminable extent. I will here remark, that the ad- 
mission or rejection of affidavits to oppose or support the report of commis- 
sioners of estimate and assessment, in the city of New-York, has no analop:y to this 
proceeding. Here we are acting as a court of conmion law, revising the proceedings 
of an inferior tribunal, to see whether they have done their duty. In the other case 
we are mere appellate commissioners, and enquiring whether the commissioners bo- 
low have acted discreetly. 

By the 18th section of the act to reduce the law incorporating the village of 
Brooklyn, &c., into one act, passed April 3, 1827, the trustees, on receiving the pe- 
tition therein mentioned, are authorized, but not compelled, to lay out and make 
such new streets as they shall think necessary. In this respect, their powers are 
analogous to those possessed by the corporation of the city of New-York ; and the 
decisions in relation to the one are applicable to the other. Under these powers, the 
trustees resolved, (the preliminary proceedings having been had which are mention- 
ed in the act,) to proceed and open a street, called Adams street, from its then 
southerly termination to Fulton street. The commissioners were regularly appoint- 
ed to appraise the property to be taken for the street. These commissioners made 
their report in due form. The act requires the trustees to cause such report to be 
filed with the clerk of the court of common pleas, at the next term thereof; and 
that court are either to confirm the report, or refer it back to the same, or to new 
commissioners. The trustees, after receiving the report, refuse to file the same, and 
the question is, whether the power of this court shall be exerted to compel them to 
file it ? The reason assigned by the trustees is, that the assessment of the property 
of the relators is extravagantly high, and that those who will necessarily be assessed 
to pay the assessment, have remonstrated against any further proceedings. 

Assuming the fact to be as stated by the trustees, have they a right to discon- 
tinue these proceedings ? and whether they have or not, is this a case in which a 

mandamus ought to be granted ? 
[322] 1. Have the trustees a right to discontinue? In the case of Dover street, 
(18 Johns. R. 506,) commissioners had been appointed and reported. Their 
report was set aside, and othe» commissioners appointed, who refused to act. A 
motion was made for leave to discontinue. The motion was opposed, on the ground 
that those whose property was to be taken, had acquired vested rights to the com- 
pensation ; but this court said, that they considered the application as if made before 
the appointment of commissiones, and granted the. motion,, saying, that no rights 
vested before commissioners were appointed or report made. 

In the matter of Beekman street, (20 Johns, R. 269,) a similar application was 
made, after the second set of commissioners had been appointed, but previous to 
their report. The motion was denied, on the ground that the court had not the 
power to grant it. The chief justice, in giving the opinion of the court, says, that 
if the court had the power, they would not exercise it in that case, and principally 
on the ground, that upon the faith of the proceedings of the corporation, several per- 
sons had made purchases of lots which would be depreciated in value by such dis- 
continuance ; that the corporation, having determined to make the improvement, and 
having procured the appointment of commissioners who had entered upon their du- 
ties, it was not competent for the corporation to resume the subject, and vacate their 
acts. Pending the application to this court, and previous to the appointment of the 
second set of commissioners, the corporation applied to the court of chancerj for 
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injunction to restrain certain persons from erecting buildings on Beekman street, on 
the ground that such erections would enhance the damages to be paid by the con- 
templated improvement, which was denied by the chancellor, who said that no rights 
had vested ; and he suggested, that the corporation were not bound to go on, but 
might recede and abandon their plan at any time before the commissioners of assess- 
ment should have reported, and their report should have been confirmed ; that on 
the confirmation of the report, rights then become acquired and vested in the 
parties respectively; the corporation become seijted, and may take possession [323] 
of the land, and the individual owners become entitled to the damages assess- 
ed. (6 Johns. Ch. R, 49, 50.) Both the chancellor and this court conceded, that 
there was a time when it was discretionary with the corporation to discontinue fur- 
ther proceedings. This court seemed to suppose, that after the commissioners had 
entered upon their duties, the corporation must go on. The chancellor supposed 
that the corporation might recede at any time before the confirmation of the report 
of the commissioners, but not after, because then mutual rights became vested. The 
expression of this opinion was not called for by the decision in either case, and is, 
therefore, not authority, strictly speaking. The* reason assigned by the chancellor 
seems to me to be the criterion by which to test this question. .When do the rights 
of the parties become vested ? Can the corporation take possession of the land to be 
taken for the street, before confirmation of the report ? And can the person in whose 
favor damages are assessed, prosecute for the amount of the assessment upon the 
mere making of the report? 

The case of Stafford, v. Mayor, ^c, of Alhaiiy, (6 Johns, R. 1, and 7 Johns, JR. 

541,) was an action for the amount of an assessment. In that case, damages were 

assessed by a jury, and judgment of the mayor's court was rendered thereon, 

according to the statute under which the proceedings were had. The mayor's court 

afterwards set aside the assessment, which thi? court held irregular and unwarranted. 

They say, when the assessment was confirmed, the court had no further powers ; 

they vfQVQ functus officio. The same doctrine was recognized in the case of Third 

street in the city of New-York, (6 Cowen, 571,) where it was held that a report, 

l)eing confirmed, becomes irrevocable, unless it be waived by all parties concerned. 

So, also, in Hawkins v. The Trustees of Rochester, (1 Wejidell, 54,) we held 

that tbe plaintiff, by the verdict of the jury and the judgment of the president of 

the village thereon, acquired a vested right to the sum awarded to him as damages, 

Trhich it was not in the power of the trustees to defeat, by discontinuing the 

proceedings in relation to the street. By the act in question, the confirma- [324] 

tion of the report, and the payment or tender of the sums awarded, shall not 

be conclusive, and authorise the trustees to enter upon the lands ; and, according to 

the cases just referred to, after the confirmation of the report, should the trustees 

refuse to proceed, they would be liable to pay the sums assessed to the relators. It 

appears, then, that after the confirmation of the report, rights become vested in 

individuals, and the trustees have no discretion as to discontinuing the proceedings. 

But have they not that discretion, so long as they do not, by the exercise of it, 

affect the vested rights of others ? It seems to me, such must be the conclusion 

from the cases cited ; and there appears to be a fitness and propriety in allowing 

Buch discretion to the trustees, because, after presentment of the report of the 

commissioners for confirmation, the trustees cannot object to the report, or shew 

that the assessment is too high, the right of appeal being given by the act, only to 

the party in whose favor the report is made, in case he shall conceive himself ag- 

^eved in the premises. It is true, indeed, that in the case of Beekman street^ 

(20 Johnson,) the court said, that if they had the power to grant a discontinuance, 

they would not do it ; not because others had vested rights, but because purchases 

had been made on the plighted faith of the corporation ; and if the improvement 

fidled, there would be great individual pecuniary sacrifices. They did not say, that 
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in tliat case they would compel the corporation by mandamus to proceed, though 
such would seem to be the inference, 

A mandamus issues, in general, in all cases where the injured party has a right to 
have any thing done, and has no other specific means of compelling its performance.(a) 
There must be a right, therefore, without any other adequate remedy, or a man- 
damns docs not issue ; and I incline to the opinion that the right must be complete, 
not inchoate. The cases cited, in which this court has compelled supervisors to 
raise money assessed to individuals^ for damages on opening roads, (19 Johns, R, 
272, 5 CoiV€?i, 292,) are cases where the right of the relators was complete, by the 
assessment of the jury and justices, and the supervisors had no discretion 
[325] about it. Such discretion was subsequently given to the supervisors. 
(Statutes, vol, 7, b. 229. RcvL Stat, ch, 1(5, tit, 1, art. 4, §69.) 

My conclusion is, that until the proceedings have progressed so far as to give mu- 
tual rights to the parties, the trustees have a discretion, and may refuse to proceed; 
^but after rights become vested, by virtue of these proceedings, they cannot refuse, 
with impunity, to proceed. But does it follow that a mandamus is the proper 
remedy ? If the relators have a right to the amount assessed in their fevor, by vir- 
tue of the assessment alone, then an action lies as is decided in the cases cited from. 
6 Johns, and 1 WeJid,; and even if the right is not so complete as to sustain an ac- 
tion for the money, yet, if the defendants have been guilty of a violation of duty^ 
to the prejudice of the relators, it does not follow that a mandamus is the proper 
remedy. In the matter of Shipley, (10 Johns. R, 484,) a mandamus was askecL 
for, to compel a bank to permit a transfer of certain shares in the stock of the bank ; 
but the court said, **The applicants have an adequate remedy, by a special action on 
the case, to recover the value of the stock, if the bank have unduly refused to trans- 
fer it." In The King v. Bishop of Chester, (1 T, R, 396, 404,) the king's bench 
refused a mandamus, because the party had a specific remedy by quare impedit ; 
and Buller, justice, says, ** This court will not interpose by mandamus, unless the 
party making the application has no other specific legal remedy." 

I am of opinion, therefore, that a mandamus ought not to be granted. If the 
relators have acquired a right to the money specifically assessed in their favor, then 
an action of assumpsit lies. If they have acquired any rights by the report of the 
commissioners, and have sustained -damages by reason of the refusal of the trustees 
to perform their duty, then an action on the case lies to recover those damages ; and, 
in either case, there is no necessity for an exercise of the extraordinary power of 
this court by mandamus, (a) 

Motion for peremptory mandamus denied. 



[326] McBride and others vs, Hagan & Barrett. 

A partner cannot do any act under seal, to affect the interests of his oo-partner, except it be to release 

a debt. f 

Where one of two partners enters into a submission in the name of himself and his co-partner withoot 
the assent of the co-partner, the submission is valid as to hira, but void as to his partner. In an ac- 
tion against him individually, he could not gainsay his bond, but in a joint action against him and hit 
partner, on a plea of non est factum^ the defendants would be entitled to a verdict- 
It accordingly was held, in an action of assumpsit against two partners, where a submission and award 
were offered in evidence for Jbhe purpose of disproving an item in an account rendered, that the sub- 
mission having been entered into by only one of the partners, and the action being against both, andtf 
the statute authorizing proceedings against joint debtors, that such evidence was inadmissible, and 
that, whether offered directly in an action on the bond, or collaterally in another action, because in 
either case it affected the rights of a person not a pwrty to the submission, and to whcmi ttte law affntd* 
ed protection from the consequences of such act. 



(a) See Shepord's note to 2 Johns. Cas. 217. § 11 of note. 
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Parties may 8u];>mit a single item of a long account to arbitration, and the award, if regular, will b# 
valid as to the subject submitted. Where arbitrators transcend their authority, their award pro tanto 
wUl be void ; but if that which is Tv\A ati'ects not the merits of the submission, the residue will be valid. 

This was an action of assumpsit, tried at the New- York circuit, in December, 
1827, before the Hon. William A. Duer, one of the circuit judges. The plaintiflfs 
declared against the defendants, under the statute authorizing proceedings against 
joint debtors, stating Hagan to be taken on process issued against him and his partner, 
and Barrett not found. The declaration contains the common money counts, an 
insiviul coniput assent, and a count for work and labor. The plea is the general 
issue. From the testimony, it appeared that the defendants,* who are co-partners in 
trade at New-Orleans, were employed by the plaintiffs, merchants residing at New- 
York, to purchase cotton, according to instructions contained in a letter of the date 
of 6th April, 1825. The defendants made purchases in various parcels, and shipped 
the same to the plaintiffs, and on' the 15th July, 1825, rendered their account, de- 
biting for advamces, charges and commissions, $277,547.30 ; crediting for bills of 
exchange drawn on, and accepted by the plaintiffs, &c., $277,233.30, and claiming 
a balance of $314. The last item on the debit side of the account, was 1,000 bales 
of cotton, charged at S107,911.56, which parcel, with other cotton, was forwarded 
from New-Orleans in the ship Bowditch, and arrived at N. York about 18th June, 
1825. Accompanying this last parcel was a letter from the defendants to one of the 
plaintiffs, in the following words : " New-Orleans, May 23, 1825. Mr. John Flack, 
dear sir: Enclosed is invoice and bill of lading for 1,190 bales cotton, the 
samples of which, certified by the different brokers, go by the vessel, and we [327] 
have no hesitation in saying they have been fairly and correctly taken. Should 
there be demand for Frai\ce, we would strongly recommend your offering this cargo 
to a French purchaser, or shipping it to the Havre market. The whole parcel is in 
fine order, and in superior packages, and the quality of the cotton very suitable for 
the French manufacturers. Respectfully your obedient servants, Jno. Hagan & 
Co." About the 25th June, 1825, the ship, with her cargo, which had not been 
«Lnladen at New- York, was despatched by the plaintiffs to Havre in France, con- 
signed to the House of Edward Quesnel L'Aine, which house had an agent in New- 
York, to whom one sixth of the thousand bales was sold by the plaintiffs, at the in- 
voice costs and charges, previous to the vessel leaving N. Y. On the 3l8t August, 
1825, an arbitration was agreed upon between the plaintiffs and Hagan, one of the 
defendants, in relation to the parcel of 1,000 bales of cotton, and a submission, 
under seal, entered into by the plaintiffs on the one part, and by Hagan on the 
other, who executed the same in his proper name, and as attorney for BaiTett, his 
partner, without having a power of attorney for that purpose. The questions sub- 
mitted to the arbitrators were, whether the purchase made by the defendants of the 
1,000 bales of cotton, was or was not warranted by the instructions received by the 
defendants from the plaintiffs ; and if the purchase was not warranted by the in- 
structions, then, whether the plaintiffs had sustained any, and what damage thereby ; 
and the parties bound themselves to observe such award as should be made of and 
concerning the matters in difference, and all claims and demands whatsoever arising 
or growing out of the same. The arbitrators awarded, that all disputes and differ- 
ences between the parties, relative to the matters submitted, should cease ; that the 
purchase of the 1,000 bales of cotton was not warranted by instructions; that the 
same he taken to account of the defendants ; and that the plaintiffs had not sustain- 
ed any damage, by reason of the unwarranted purchase of the same, inasmuch as by 
the same remaining for account of the defendants, the damage or loss, if any there- 
on, would be sustained by the defendants. 

On the tiial of the cause, the plaintiffs produced the account current ren- [328] 
dered by the defendants ; and for the purpose of disproving the item on the 
debit side of the account for 1,000 bales of cotton, amounting to $107,911.56, of- 
fered ia eyidence the submission and award ; insisting that that item should be 
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ickcn from the account, and claiming the balance which would then appear by 

3 account to be duo to the plaintiffs. To the admission of this evidence the coun- 

l fi)r tlie defendants objected, and the judge rejected the same. The plaintiffs ex- 
ipted to the decision of the judge, and submitted to a nonsuit. The cause now 
ame before the court on the bill cf exceptions. 

Ketciium, for plaintiffs. The submission and award were competent evidence 
to shew that an item in the defendant's account should be deducted ; for though the 
title to the 1 ,000 bales of cotton was not directly submitted, it was involved in the 
question, whether or not the cotton was purchased pursuant to instructions. If so 
purchased, it was the property of the plaintiffs ; if not, it was the property of the 
defendants ; and the arbitrators having decided it to be the property of the defend- 
ants, it was noi) a proper item of indebtedness in the account. Although the title 
did not pass by the award, the d(ifendants are estopped by it from saying that the 
cotton was the property of the plaintiffs. (3 East^ 15. 2 CnweUy 650. 7 T. R, 
449. Tidd's Pr, 7bb,) The plaintiffs' right of action was not merged in the sub- 
mission and award. By adjudging the property to remain in the defendants, and_ 
that the plaintiffs had not sustained any damage in consequence of the purchase 
contrary to orders, the right of the latter to enforce their claim for money had and 
received remained open. The award was collateral to, and not the foundation of 
the action. It gave no right of action, but settled a question in controversy be- 
tween the parties, by which their rights were ascertained in relation to the advances 
which had been made. The award is supported by the facts of the case. The let- 
ter of advice accompanying the cotton, shewed that the defendants considered th^ 
cotton their own, and directed the disposition of it. The value of the cotton,. 
[329j at the time of the arbitration, could not be known. • Accounts had not, and^ 
could not ha^e been received from France, by which the loss of the plain- 
tiffs on the purchase could have been ascertained. A better disposition could not^ 
have been made of the matter in controversy, than was made by the award in thi^> 
case. 

The award not having been admitted in evidence, it is not competent to the de- 
fendants to question its validity. Had the defendants intended to have reposed, 
themselves on this point, they should have permitted the award to have been giveiB. 
iri evidence, and then shewn its invalidity. But it is not invalid. It responds to 
the cjuestions submitted ; and though the arbitrators award what would be the con- 
clusions of law from the decision of the main questions, the award will not therefor© 
be avoided. Awards of arbitrators are favored by courts, and are liberally con- 
strued. Though bad in part, they may be good for the residue ; and when the part; 
of an award that is void is not so connected with the subject matter as to affect the 
justice of the case, it will be held void pro tanto only. 

G. Grippin, for defendants. This case presents the question, whether one part- 
ner can, by submission under seal, submit a matter in controversy affecting the in- 
terests of his co-partner. Great as is the power of one partner to bind another by 
his acts, there is an exception as to sealed instruments. A specialty is out of the 
course of commercial transactions, and therefore it is, that one of a firm cannot exe- 
cute a cu5?tom-house bond, or give a bond and warrant of attorney to confess judg- 
ment, binding upon the firm. For the same reason, he eannot bind his co-partner by 
submission hy seal, (3 Bing, R, 101, 11 S. 4- L. 150, Holt's N. P. 141,) though it 
is admitted he may without seal. (12 Serg, ^ Raivle, 243.) The fact of Hagan 
only being taken does not alter the case. This is a suit against Hagan and Barrett, 
and not against Hagan alone ; Barrett would be affected by a judgment in tins suit 
Evidence of indebtedness by one, in a suit against two, is not admissible. 

The award is a nullity ; and if so, the cause will not be sent back to the cinnu* 
The arbitrators exceeded their authority. They adjudged the cotton to t' 
[330] defendants, when the question submitted to them was the amount of dama' 
if any, sustained by the plaintiffs in consequence of the purchase contrary 
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orders. There could be no damage but on the assumption that the plaintiffs had 
accepted the cotton. They, in fact, did accept it, sold one sixth, and, in conjunction 
'with their new partner, shipped it to France. The award could not operate i7i rem. 
The plaintiffs had lost the control over one sixth of the cotton, and the defendants, 
ixnder the award, could not have sustained an action of trover against the purcha- 
fier. To give this effect to it, would be to change the title of a stranger in a chattel 
\>y an award, which cannot be done, even between the parties. (15 East^ 99. 13 
J^ohns, R, 264.) This part of the award cannot be rejected as surplusage, because, 
for this cause, the arbitrators allowed no damages to the plaintiffs. If, then, they 
Ikad no right to pass upon the property and change its ownership, the award is void 
£or not passing upon the matters submitted. (5 Cowen^ 197. 3 Coweit^ 7.) It is 
void, too, because not final. {Kyd on Awards ^ 208.) It leaves the question of 
<laniages open ; why otherwise this suit? 

It is admitted the plaintiffs had no right of action given them by the award; 
stnd if so, it is contrary to the elementary principles of law, that a party shall be 
j>ermitted to do indirectly what he cannot do directly. Assumpsit cannot be brought 
on a submission under seal, nor can a plaintiff in such action rely on a specialty to 
support his claim. (2 Tidd*s Pr. 755. Kyd on Awards^ 277, 280. Caldwell on 
^toards, 188. 2 Sau7id. 62, b, n, 5.) 

D. B. Ogden, on same side. This is a joint action against the defendants ; the 
ovidence must therefore establish a joint, and not a separate liability. The submis- 
sion and award were not evidence against Barrett, unless Hagan had power to bind 
liim. An express authority is not pretended, and the power does not result from 
tiLe relation subsisting between them. A partner may do any act affecting the inte- 
x^ests of the partnership authorised by commercial law ; but not a case is to be found 
in which it was holden that one. partner can bind another by seal^ which is the crea- 
"txire of the common law, and unknown to the commercial law. 

The cotton was out of the country at the time of the submission, and the [331 
manifest intention of the parties was, to ascertain the damages, if any, to be 
paid to the plaintiffs. To this the arbitrators entirely neglected to respond, and in- 
stead thereof adjudged the cotton to be placed to the account of the defendants. 
Now, though an award will be sustained if good in part, that rule applies only 
where the two parts, the good and the bad, are entire and distinct, wholly uncon- 
nected, and have no dependence upon each other. (WilleSy 64. 13 Johis, R, 
264. 2 Cojvefi, 649.) The order made as to the disposition of the cotton, goes to 
the very merits of the controvers}^ But if the award is good, as far as the arbitra- 
tors acted within the scope of their authority, it is conclusive in favor of the de- 
fendants. The arbitrators say that the parciase was not warranted by the instruc- 
tions, and decide that the plaintiffs had not sustained any damage thereby. 

The moneys of the plaintiffs were expended by the defendants, as their agents, in 
the purchase of cotton. Where a factor exceeds his orders, the goods may be turn- 
ed on his hands; instead of doing so in this case, the goods were accepted, part sold, 
ind the residue shipped to a foreign port. Before suit, the cotton should have been 
tendered to the defendants, or they should have been sued for misfeasance in mis- 
applying the funds of the plaintiffs, and such was considered their liability at the 
time of the submission. 

Slosson, in reply. As a general rule, one partner cannot bind another by seal; 
but here was at least "prima facie evidence of execution by both, and that evidence 
was supported by the presumption that Hagan had authority. (4 D. ^ E, 313 
9 Johits, R, 285. ?«Z. 306.) Hagan could not deny his own seal; and having exe- 
cuted the submission as the attorney of Barrett, was precluded from alleging that he 
had no authority. (1 Phil Ev, 171. 1 Starkie's N. P. 128.) The plaintiffs 
are bound by the award, and to render it mutual, it should be held binding on the 
defendants. 
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The issue was between the plaiutifi^ and Hagan ; Barrett was not a party 
[332] to it. The verdict would have been no evidence against him, and the judg- 
ment could not have aflPocted his person or individual property. The part- 
nership property of the parties only would have been liable to execution, and this 
Ilagan had a right to control. The evidence offered was competent; the defendants 
were charged with moneys had and received, they produce an account against it; 
the plaintiffs offer a submission by one of the defendant'j, and an award in pursuance 
of it, for the purpose of shewing an admission of error in the account. Was it not 
competent to do ho, and were the plaintiffs under the necessity of resorting to a spe- 
cial action on the instrument under seal to shew the error? The submission and 
award are collateral to, and not the foundation of the action ; and the cases cited 
from 2 Coweii, 650, and 15 Johns, R, 497, support the position, that an award may 
be evidence of right, though not the foundation of an action. 

The award is valid. Courts of justice view awards with indulgence, and are libe- 
ral in their construction. Arbitrations are domestic tribunals, which are favored as 
tending to terminate intricate- disputes with very little expense to the parties, by 
judges of their own choosing (14 Johns. R, 103.) Evidence aliunde will not be 
received to impeach or invalidate an award, (3 Johns. R. 367. 12 Johns. R. 311. 
9 Johns. R. 42.) And it is no objection to an award, that it is against law. (7 
CoweUy 185. 14 Johns. R. 105.) The rule that principals must disavow the acts 
of their agents, or that they will be bound by them, does not apply to foreif^n 
agents, {Pale?/, 28, chap. 1, part 1, sec. 7,) and the defendants in this case, in re- 
ference to their distance from the plaintiffs, must be considered as foreign agents. 
The plaintiffs being heavily in advance for the defendants on the receipt of the cot- 
ton, disposed of a part of the cargo to reimburse themselves, as they had a right to 
do, in the character of factors. The court will not avoid the award on the intend- 
ment that the plaintiffs did not disavow the act of the defendants in the purchase of 
the cotton, ?ion constat, but the proof was given at the circuit ; the bill of exceptions 
only presenting such fiicts as are necessary to the decision of the question of 
[333] law which arose at the circuit. (8 Johns. R. 515. 2 Caines, 168.) When 
a factor transcends his authority in a purchase, the principal is not bound by 
his acts, and the property goes to the factor. The parties, therefore, by submitting 
the question of excess of authority, submitted the vital question, whose was the pro- 
perty of the cotton ? If unauthorized, it belonged to the factor, otherwise t© the 
principal; and the adjudication that the property should be carried to the account 
of the defendants, was but a consequence of the principal decision that the purchase 
was unauthorized. 

Again, the submission was not simply whether the purchase of the cotton was 
unauthorized, but the parties bound themselves to observe and keep the award which 
should be made of and concerning all claims and demands whatsoever arising or 
growing out of the same. The arbitrators had, therefore, the right to pass upon the 
incident, and say to whom the property should go. Where a general clause in a 
submission is followed by special words which accord with the general clause, the 
power of tlie arbitrators must be construed according to the special matter; but 
where a submission contains special words and concludes with general words, the 
general as well as t?ie special words shall stand. (2 Caines, 327. 8 Cokeys R. 164; 
b.) The rights of stran2;ers are not affected by the award, if in the sale of a part 
of the cargo the plaintiffs are pro hac vice considered the factors of the defendants. 
But admitting it had such effect, that cannot be alleged as a reason for avoiding the 
award as between the parties. (Watson on Awards, 108, ^.\ And the case in 16 
East, supports this position. Nor can the fact of the cotton being shipped to France, 
operate against the plaintiffs ; as in so doing, they acted as the agents or factors of , 
^he defendants, pursuant to the letter of advice received from them. 

Btj the Court, Savage, Ch. J. The questions presented by the bill of excep- 
tions in this case, are 1. Whether, under the circumstances, the submission and 
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«ward were competent evidence? and 2. If competent, whether the award is 
"valid? It seems to be well settled, that one partner cannot bind his co-part- [334 1 
ner under seal. He may, indeed, discharge a co-partnership debt, under 
seal, but that authority arises not from any capacity to bind his co-partner in a man- 
ner to impose an obligation upon him, but ft*om the power which each partner has 
over the partnership property, and partnership debts. This proposition does not 
seem to be contested by the plaintiffs* counsel ; but they contend, that the submis- 
sion and award were competent evidence to shew that one item in the defendants' 
4aceount should be stricken from it. It seems proper, therefore, to look into the 
cjases, and ascertain with precision what is the extent of the power of one partner to 
l>iDd another by seal. The case of Harrisoii v. Jackson, Sykes ^ Rvshworth, (7 
T, M. 207,) was an action of covenant against three partners, upon an agreement 
iinder seal, signed by the defendant Sykes, in this form: "For Jackson, self and 
3lushworth, W, Sykes J*^ The agreement related to a partnership transaction, and 
"Was executed by Sykes the other partners not being present. It was said upon the 
argument that Lord Mansfield had ruled at nisi prius, that for a partnership debt, 
one partner had authority to execute a bond for another ; but the authority of that 
clecision was not admitted by Lord Kenyon, who gave the opinion of the court. He 
•admitted the authority of partners, according to the law merchant in mercantile 
Viansactions, but denied that any power existed to bind each other by seal^ unless a 
jparticular power be given for that purpose ; and adds, this would be a most alarm- 
ing doctrine to hold out to the mercantile world. If one partner could bind the 
others by such a deed as the present, it would extend to the case of mortgages, and 
"Would enable a partner to give a favorite creditor a real lien on the estates of the 
other partners. 

In the case of Ball v. Dunsterville, (4 T. R. 313,) the action was against two, 
upon a bill of sale executed by one of the defendants in the presence of the other, 
and by his authority, they being partners in this transaction, and using but one seal. 
It was objected, that the authority given by one to the other to execute a 
<ieed, should have been conferred by deed; but the court held the execution [335] 
^od, and relied principally on the fact, that the deed was executed by one 
defendant for himself and the other, in the presence of that other. These decisions 
Lave been recognized by this court. 

In the case of Clement v. Bi'ush^ (3 Johns. C, 180,) it was decided that a sealed 
note given by the defendant, in the name of himself and partner, though the sealed 
instrument was void as to the partner, it was good against the defendant, and extin- 
guished the partnership debt for which it was given. And in Markay v. Bloodgood, 
(9 Johns, R, 285,) an arbitration bond, signed by one partner, where the other part- 
ner had approved it, was held to bai valid, though that other was not present and 
assenting at the moment of execution, but was by in the store, though perhaps not 
in the same room where the bond was signed. In pursuance of the same principle, 
it has been held, that a bond and warrant of attorney to confess a judgment, signed 
by one of two partners for himself and partner, is void as to the partner not assent- 
ing, though for a partnership debt. On a motion to set aside such a judgment, (2 
Cuines, 254, Greefn v. BeaJs,) the motion being madfe by the partner who executed 
the bond and warrant, was denied. The court said, that on a plea of nrm est factum, 
a verdict must have been found for the defendants, and that relief would have been 
granted to the partner who had not executed the bond and warrant. They said a 
separate suit might have been sustained against T. Beals, who had executed the 
bond. And Motteux Y, St, Auhin, {2 Black. 1133,) was referred to, where the 
court set aside a judgment against an infant, leaving it in force against his surety. 
The case of Tom v. Goodrich, (2 Johns. R. 213,) was decided upon the same princi- 
ple. There Tom had become surety for a partnership debt, in a bond with one of 
the firm. He was compelled to pay the bond, and brought his action against the 
firm for the money so paid ; but this court held, that the giving the bond extinguish- 

Vol. I.— 25. 
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ed the partnership debt, and converted the demand into an individual one, and there- 
for the plaintiff's only remedy was against the particular partner with whom he had 

executed the bond. 
[336] In the case of Plersoii v. Hooker^ (3 Joh7is, R. 68,) it was decided, that 

one partner may release, under seal, a partnership debt. Kent, chief jus- 
tice, distinguishes this from the class of cases just referred to. He says, " Here 
was no atteuipt to charge the partnership with a debt by means of a specialty, but 
it is the ordinary release of a partnership debt.'* ** Each partner is competent to 
sell the effects, or to compound or discharge the partnership demands : each has aa 
entire control over the personal estate," &c. (See 17 Johns, R, 58. 15 id. 387.) 
In the case of Buchanan v. Curry, (19 Johns, R. 137,) it was decided that on& 
of two partners may discharge a partnership demand after a dissolution of the part- 
nership. And further, if one partner enter into a submission to an arbitration in th^ 
name of both, and an award u made in favor of the partners, and if payment is> 
made of the amount a.warded and accepted by such partner, such payment operate*, 
by way of release by one partner, or as an accord and satisfaction, and is binding 
upon both partners. It follows from these cases, that a submission by one partner* 
in the name of both, is valid as to the partner who executes the bond, but void 
to the other who never authorized his name to be used in that manner. Should 
action be, brought against the partner who signed the bond, he cannot take advantag 
of his own irregularity ; but should an action be brought against both partners, upon 
plea of non est factum, the defendants would be entitled to a verdict. The case o^ 
Greeny. Reals shews, that a judgment entered upon a bond and warrant thu^ 
executed, would be held regular as to one, and irregular and void as to the other 5 
that the party whose name has been thus used may waive the irregularity, and sanc- 
tion the use of his name ; that such sanction will be presumed from his silence ; ancL 
that a motion to vacate such judgment, when made by the partner alone who execu- 
ted the bond, will not be listened to. The court in that case said further, that ft 
would not be necessary to vacate the judgment, even on the motion of the partner 

whose name had been used without authority, but they would direct execution 
[337] not to be served on his person or property, and that only the interest of the 

partner who executed the bond in the partnership property, should be sold ; 
thus giving perfect protection to the partner whose name had been used unwarranta- 
bly. This relief would be granted under the equitable powers of the court ; but so 
long as the parties are contesting their legal rights, the rules of law alone must govern 
the court. According to the principles established by the cases refered to, had the 
award in this case been such as to give the plaintiffs a right of action upon it ; had 
the arbitrators awarded to the plaintiffs as damages, the value of the 1,000 bales of 
cotton, purchased by the defendants contrary to their instructions, the defendant 
Barrett could not be made responsible for it in any manner, but the defendant Ha- 
gan would be liable. Should the plaintiffs in such case bring a joint action against 
both, and only Hagan be taken, and plead non est factum, a verdict must pass for 
the defendants ; but should the plaintiffs prosecute Hagan alone, and declare upon 
the bond as his bond, he could not deny it successfully. Again, had Hagan con- 
fessed a judgment, such judgment would extinguish the partnership debt, and Bar- 
'•ett would be protected from execution of every kind, even as to his share of the 
partnership property. Had the arbitrators awarded a sum of money to be paid by 
the defendants to the plaintiffs, such award must certainly be a security of as high 
a nature as a bond, if not higher, and, consequently, would extinguish the simplfe 
contract debt. The plaintiffs in that case would have had no remedy against the 
firm, nor would they have had any against Barrett, upon the bond of submission and 
award, as Barrett had never authorized his name to be put to it ; the plaintiffs then 
could only look to Hagan. 

It results, then, that one partner cannot do any act under seal, to affect the inter- 
ests of his co-partner, unless it is to release a debt. In the case of Buchanan y* 
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Cttrry, a submission and award in favor of the firm, and an acceptance of the amount 
awarded, were held to operate as a release, or an accord and satisfaction ; but no 
such consequence, I apprehend, results from the award in this case. Had * 
the award in the case of Buchanan v. Curry been against the Buchanans, it [338] 
coald never have been enforced against R. Buchanan, who had never assent- 
ed to the submission ; but on the contrary, R. Buchanan would be exonerated from 
all claims of Curry against the firm : those claims would have been extinguished by 
the award, and W. Buchanan alone could be compelled to pay it. What is the ef- 
fect of this award if valid ? The defendants have received the money of the plain- 
tifi^s, to the amount of $107,911.56, which was a fair demand against the defend- 
ants. The defendants contended that they had accounted for that sum by the pur- 
chase of 1,000 bales of cotton: that is denied by the plaintiffs, and asserted by the 
defendants. It is submitted to arbitrators to decide, whether that cotton was pur- 
chased according to instructions ; or, in other words, was it purchased for the plain- 
tiffs, or did the defendants, by neglecting to pursue their instructions, make the pur- 
chase for themselves ? The arbitrators determine that the cotton was not purchased 
according to the instructions received by them from the plaintiffs. They did not, 
therefore, purchase for the plain tifis. The defendants have, consequently, the above 
amount of the plaintiffs' money in their hands to be accounted for; and that sum, 
"with interest, should have been the damages awarded to the plaintiffs, according to 
the facts appearing in this bill of exceptions. But the award says that the plaintiffs 
lave sustained no damage, because the cotton purchased belongs to the defendants. 
This seems to me a non sequitur. Is it no damage to the plaintiffs that the defend- 
ants have in their hands $107,911.56, which remains unaccounted for? The award 
seems to me t6 be a,felo de se; but if valid, it is so only against Hagan, and cannot 
"be enforced against Barrett. But it is said that this suit is virtually against Hagan 
idone, as Barrett has not been arrested, and, at all events, Hagan cannot defend 
Limself upon the ground that Barrett is not liable ; that the submission was at least 
lis deed, and the award is good against him. The case of Sarigster v. Mazaretto 
avd others, (1 Starkieh Rep, 128,) is referred to, as shewing that Hagan is con- 
cluded. That was an action against the defendant and three others, as acceptors of 
several bills of exchange : the other three defendants were residents abroad, 
and had been outlawed. The plaintiff, to prove a partnership, produced a [339j 
letter from the defendant, Mazaretto, admitting the partnership. It was ob- 
jected that this defendant's admission could not bind the other defendants, and the 
promises were all laid as made jointly by the four defendants ; but Lord Ellenbo- 
Tough held the evidence sufficient, inasmuch as in any future action by Mazaretto 
against his co-defendants for contribution, the record in the action against Mazaretto 
would not prove the partnership, but that must be proved by other evidence. 

The very ground of this decision is, that the evidence can have no effect against 
any one but the defendant who made the admission. In that case, in consequence 
of the outlawry of the three joint debtors, the plaintiff was enabled to proceed 
against one as if he were a several debtor, and the judgment to be obtained, would 
be a lien on the property of the defendant who was arrested, and no other of the 
partners or joint debtors ; neither could execution affect the property of any other. 
Our statute has varied the common law in this respect. It allows the plaintiff to 
proceed to judgment upon bringing in one joint debtor, and judgment is rendered 
against all. That judgment is a lien upon all the joint real estate of the defendants. 
Execution issues against all, and may be levied on all the personal property jointly 
held by the defendants, as well as the separate property of the defendant arrested. 
The principle of that case, therefore, when applied to this, would exclude the award. 
It seems to me, therefore, that as well the weight of authority as of argument, prove 
that the award offered in evidence was properly excluded. That it came in collater- 
ally, can make no difference. If it be admitted at all, it is to affect the rights of a 
person who was no party to it, and to whom the law affords a protection from its 
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consequences. If admitted in this way, it has precisely the same eflfect upon Bar- 
rett, as if a joint action were brought upon the arbitration bond; it must, therefore, 
be governed by the same rules of evidence, (a) 

2. The next question which I had proposed to examine is whether the award is 
valid? Perhaps the conclusion to which I have arrived, on the competency 
[540] of the evidence offered, considering the award valid, may render the exami- 
nation of the latter question unnecessary. If I am correct in the opinion 
which I have formed, that the submission and award, if valid, are not proper testi- 
mony in this suit, then it is immaterial at present whether the award be good or not. 
If the award is void, then upon the plaintiffs' own shewing, there is a balance due 
tlie defendants. It may not be improper to remark, that it is no doubt competent 
for parties to submit a single item of a long account, and the award will, if regular, 
be valid as to the subject submitted. But in this case, it seems to me that the arbi- 
trators misunderstood the object of the parties. The defendants had purchased the 
cotton. The plaintiffs had received it ; they had exercised an act of ownership over 
it, by selling one-sixth of it. I apprehend, therefore, the title to the cotton was 
never submitted. The cotton was considered the property of the plaintiffs ; i)ut it. 
was alleged by the plaintiffs that they had been injured by the purchase being made 
on terms different from those contained in the instructions. Had the plaintiffs in- 
tended to submit the question of ownership, tliey were putting it in the power of 
the arbitrators to decide a question of an amount exceeding $100,000 ; and yet they 
took a bond of submission in the penalty of $'20,000. This circumstance is not 
conclusive, but certainly is strong to shew the extent to which the plaintiffs thea 
estimated their damages. They probably calculated their damages by the probable 
loss on the cotton. That part of the award which declares that the cotton shall be 
taken to the account of the defendants, is certainly not warranted by the submis- 
sion, and Is therefore void. An award may be good in part and bad in part ; and if 
that which is void does not affect the merits of the submission, the residue will be 
valid. If we strike out of this award that part which Is clearly not warranted by 
the submission, then the award decides nothing in favor of the plaintiffs ; the award 
then stands, that the defendants were not warranted in purchasing the cotton, but 
the plaintiffs had sustained no damage. This might all be true for aught appearing 
in the case ; for instance, the defendants might have been limited to a certain 
[341] price, but they gave much more ; the purchase, then, would have been un- 
authorized by their instructions. But if the plaintiffs accepted the cotton, 
and sold it at a large profit, the award would be true ; but it would give no right of 
action. It seems to me, therefore, that in any point of view, the judge was correct 
in rejecting the award. 

The motion to set aside the nonsuit should be denied^ 



JACKSO>y, ex dem. W. and E. Bowen, vs. Burton 

In ejectment, where the grantor of a small lot of land remained in the possession of the premises con- 
veyed for 27 years, and no entry or act of ownership on the part, of the grantee was shewn', it wM 
held that such possession was not adverse ; that nothing but a clear, unequivocal and notorious dis- 
claimer, of the title of the grantee, could render the possession, however long continued, adverse- 
It was further held, that the defendant was not entitled to notice to quit; that the relation of landlord 
and tenant did not subsist between the grantor and those claiming under the grantee, the more espe- 

(a) Crane v, French, ante. p. 311. Morris v. Jones, 4 Harring. 428. A seated instrument eiEeented 
in behalf of the firm by one of the partners is binding upon it, provided there be a speoific parol wi- 
thority or a parol adoption by the other partners. Smith v, Kerr, 3 Gomst. 144. 
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dally as the nature and situation of the properry repelled the presumption of a hiring of (She premises 
by the grantor. • 

This was an action of ejectment brought for the recovery of about three acres of 
land, tried at the Herkimer circuit, in March, 1828, before the Hon. Nathan Wil- 
liams, one of the circuit judges. A verdict was taken for the plaintiff, subject to 
the opinion of this court on a case to be made. From the case it appeared, that on 
the 24th January, 1801, the defendant conveyed by deed of warranty to Benjamin 
Bowen, the premises in question, which, on the 24th May, 1817, were conveyed by 
the sheriff of Herkimer to the lessors of the plaintiff, by virtue of a sale under an 
execution on a judgment in their favor, against Benjamin Bowen, an exemplification 
of which judgment and the execution were produced. The defendant read in evi- 
dence, a deed to him from John B. Murray, of a large lot, including the premises in 
question, bearing date 14th May, 1797, and shewed that in 1800, he cleared a part 
of the premises in question, which had been enclosed and occupied by him ever since. 
It appeared that about one half of the premises was a rough piece of ground, com- 
posed of the steep banks of both sides of a stream, had never been cleared or en- 
closed, was mostly unfit for cultivation, and chiefly valuable as a mill-site. It was 
proved by a witness who had been an assessor of taxes for 14 or 15 years in the 
town where the premises are situated, that they had been assessed as the property 
of Benjamin Bowen, up to the time of the sheriff's sale, and subsequently 
as the property of the lessors of the plaintiff ; that the lot for many years [342] 
had been called in the neighborhood by the name of BowerCs mill seaty and 
that it was his impression and belief, that the defendant in giving an account of his 
property subject to taxation, had excepted the premises, and said that they must be 
taxed to Bowen. The plaintiff further proved, that at the commencement of this 
suit, the defendant said that he claimed the property as owner under a deed from 
John B. Murray. 

It was insisted for the defendant, that he had shewn a sufficient adverse posses- 
sion to bar the plaintiff's right of recovery; and if not, that the plaintiff was not en- 
titled to recover for the want of having given notice to quit, 

A. LooMis, for plaintiff. The possession of the defendant was not adverse. Af- 
ter his conveyance to Bowen, his possession could not be deemed adverse to his 
deed, but must be considered in accordance with it. If not adverse at its commence- 
ment, it subsequently could not become so. (1 Cowen, 605. 1 Caines, 190. 3 
Johns. R. 223, 499.) 

The defendant was not entitled to notice to quit. He was a tenant at sufferance, 
or at will, to Benjamin Bowen, and the relationship of landlord and tenant was not 
shewn to have been created between the lessors and him. (4 Johns. J?. 215. 8 
Johns. R. 422. 13 Johns. R. 106.) The fact of bis holding as tenant to the les- 
sors, is negatived by the proof that he claimed the land as owner under the deed 
from Murray, which was antecedent to the deed from himself to Bowen. Even if 
entitled to notice to quit from Benjamin ^owen, had his title not been divested, the 
lessors were not bound to give such notice; they were purchasers at a sheriff's sale; 
the defendant was the tenant of Benjamin Bowen, who not being entitled to such 
notice, his tenant could not claim it. 

A. Hackley, for defendant. The defendant having been in possession for 27 
years, claiming the property as his own, and no entry or act of ownership being 
shewn on the part of his grantee or those claiming under him, a reconvey- 
ance may be presumed. Benjamin Bowen, or the lessors of the plaintiff, [343] 
could not have conveyed without subjecting themselves to the penalties of 
the act against champerty and maintenance. Admitting that Benjamin Bowen had 
title to the premises, he and those claiming his title, having neglected to enter with- 
in 20 years after the accruing of the title, and the property having been held ad- 
versely, the lessors of the plaintiff are not entitled to recover. (18 Johns, R. 513.) 
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If the possession was not adverse, then the defendant was a tenant, and entitled to 
notice to quit. 

By the Court, Sutherland, J. The defendant, on the 24th January, 1801, 
conveyed the premises in question by a warrantee deed, to Benjamin Bowen, By 
that conveyance, all the right .and title which the defendant then had in the premi- 
ses, passed to his grantee ; and even any title subsequently acquired, would have 
enured to his benefit. Although the defendant remained in possession after the 
conveyance, it was not as owner, but as tenant to his grantee, and nothing but a 
clear unequivocal and notorious disclaimer of the title of his landlord, could render 
his possession, however long continued, adverse. So far from there having been any 
8uch disclaimer, until about the time of the commencement of this suit, it appears 
affirmatively in the case, that the premises have, ever since the conveyance, been 
known in the neighborhood, as ^'Bowen^s mill seat]^* that they have been uniformly 
assessed as the property of Bowen, and the assessor who testified to these facts, was 
strongly of opinion, that the defendant in giving in a list of his property, had ex- 
cepted the premises in question, and said they must be assessed to Bowen. There 
is not the slightest pretence, therefore, of an adverse possession. All the right, ti- 
tle and interest of Benjamin Bowen to and in the premises in question, was trans- 
ferred to the lessors of the plaintiff by the sheriff's deed of May 24th, 1817. The 
judgment and execution in pursuance of which the sale took place and the deed was 
given, were regularly proved ; and the only remaining question is, whether, 
[344] under the cii'cumstances of the case, the defendant was entitled to notice to 
quit ? The case of Jackson, ex dem. Phillips v. Aldrich, (13 Johns. R, 
106,) appears to be decisive against the defendant upon this point. There the de- 
fendant, Aldrich, had, in May, 1802, conveyed the premises to Harry Garrison, and. 
Garrison, in 1812, conveyed them to the lessor Phillips, Aldrich, the defendant, 
having the whole time remained in possession. It was held, that even as betweea 
Garrison and the defendant, the relation of landlord and tenant did not exist, so as 
to entitle him to notice to quit, and that he was, at most, but a tenant at will ; and 
that relationship was determined by the conveyance from Garrisoa- to the lessor. 
The cases are entirely analogous. The case at bar, however, is strengthened by the 
fact, that the premises in question are composed almost entirely of the steep and 
precipitous bank of a creek, or stream of water ; that they are strictly a mill-site, 
and of little or no value for any other purposes. As they were worth nothing, 
therefore, to the defendant, it is not to be presumed that there was any agreement 
or contract on his part to pay for the use of them. The fact undoubtedly is, that 
they were left unimproved until the circumstances of the adjacent country should 
render the erection of a mill expedient, being incapable of being occupied oi»im- 
proved in any other manner. 

The cases are all collected and considered in Jackson v. Aldrich. 

Judgment for plaintiff. 



[346] Pangburn vs. Bull. 

An arrest and holding to bail ore not indispensably necessary to the maintenance of an action for a 
malicious prosecution. It is, however, not enough to state in a declaration that a suit was commenced 
maliciously and without cause, but the particular grievance must be alleged, the gist of these sort of 
actions arising from some evil practice or malice in him who sues or prosecutes. 

The question of probable cause is a mixed question of law and fact. When the facts are ascertained, it 
is a question of law, and it is the duty of a court to pronounce the law arising upon the facts, and not 
to leave it to the discretion of a jury ; still, when the q^uestion of probably cause is submitted to a 
jury, who find for the plaintiJBf, and this court, on a review of the case, are satisfied that there evi- 
dently was a want of probable cause, and that the jury have not erred in point of law, the judgment 
will not be reversed for the error of the court in submitting the question to the jury. If, however, the 
testimony leaves the question of probable cause doubtful^ then the error of Uie'doiirt would be good 
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jH^und for a reversal^ as it is the exclusive province of a jury to draw inferencefe Jrcai conflicting testi 
mony. 

When a party, with full knowledge of all the circumstances, pays a sum of money, and afterwards ma» 
liciously commences a prosecution to recover back part on the ground of an over-payment, although 
the fact may be that the party received more than he was entitled to, such fact will not support the de- 
fence of probable cause in an action for a malicious prosecution. 

Where an impossible date is alleged in a declaration, it will be rejected, provided enough be left to give 
sufficient certainty to the pleading. 

Error from the Albany common pleas. The action in the common pleas was 
for a malicious prosecution, brought by Bull against Pangburn. The plaintiff de- 
clared that the defendant, on the thirtieth day of March, 1826, not having any rea- 
sonable or probable cause of action whatsoever against the plaintiff, which he, the de- 
fendant, well knew, procured a summons from a justice, under the Jifty dollar act, 
against the plaintiff, returnable on the 8th day of April then next, to answer the 
defendant in a plea of trespass on the case ; that the same was delivered to a con- 
stable, who, on the fifteenth day of March, in the year aforesaid, served it on the 
plaintiff; that the parties appeared; that Pangburn declared on a pretended claim 
for money, demanding $10, to which Bull pleaded the general issue ; that the cause 
was adjourned, on the application of Pangburn, until the 18th day of April, when 
the parties appeared and Pangburn discontinued his suit ; that on the same day, 
Pangbum procured another summons from the same justice, in his favor, against 
Bull, returnable on the 28th day of April, which was served j that on the day of 
the return the parties appeared, issue was joined, a trial had, and judgment rendered 
against Pangburn for the costs of the suit ; by means of which premises the plaintiff 
has been greatly damnified, &c. To this declaration the defendant pleaded 
7wn cut. In December, 1826, the cause was tried. The facts alleged in the [346] 
declaration, were shewn by the production of a written stipulation signed 
by the parties, and from which it further appeared, that on the adjournment on the 
8th of April, Bull took out subpoenas for witnesses, but Pangburn did not ; nor did 
he produce any witnesses on the day that he discontinued the first suit. The plain- 
tiff further proved, that he told the defendant that all the dealings he ever had ii'ith 
him, was, that he, the plaintiff, had boarded the defendant and received twelve shil- 
lings for it, which the defendant did not deny ; that the only evidence offered by 
Pangbum, when the cause was tried before the justice, was a declaration made by 
Bull, that Pangburn had boarded with him, and had paid him $1.50 for the same. 
The place of trial appointed by the justice was 14 miles from Albany, where Bull 
resided. The plaintiff further proved a declaration of Pangburn, that he would 
bring Bull four times to Guilderland, and he would get no advantage of him ; that 
Bull had taken too much for his board, that he had overcharged him, and charged 
him more than he did others, or more than he agreed to. On being told that he 
could not make an action lie, as he had settled with Bull and taken a receipt, he re- 
plied, that he would hring him out four times. The witness who was called by 
Pangburn, on the trial before the justice, testified in the common pleas, that he was 
the constable who served the summonses, which were regularly served six days be- 
fore their return ; that previous to his being sworn on the trial before the justice, he 
had not been asked by Pangburn what he could testify to ; that he was desired, on 
that trial, to state what Bull told him when he served the first summons ; that he 
testified that Bull told him that Pangburn had boarded with him in the Febmai-y 
term, and that he had received for the saTi:e, of Pangburn; twelve shillings, for which 
he had taken a receipt, and that was the only dealing he ever had with Pangbum ; 
that Pangburn, at the time he paid him complained of being overcharged, and 
threatened to bring him (Bull) up to Guilderland ; that Pangbum did not pay him 
until after he had been written to, to come and pay. The plaintiff proved that the 
defendant boarded with him a part of two weeks, the witness stating that 
he was there more than one day each week, and as long as between three [347 1 
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and four days ; that witness, who boarded with plaintiff at the same time, paid three 
shillings per day for his board. The plaintiff rested. 

The defendant moved that the plaintiff be nonsuited, on the following grounds : 
1. That in the suits before the justice, complained of as malicious, the plaintiff in 
this cause had neither been arrested, nor held to bail ; 2. That a want of probable 
cause for iustitutiug the suits had not been shewn, nor had malice been proved ; 
3, That there was a variance between the proof and the declaration, as to the time 
of service of the summons in the first suit before the justice. The court refused to 
nonsuit the plaintiff, and decided that the several matters offered in evidence by the 
plaintiff, ought to be submitted to the jury, and that it was their province to deter- 
mine whether the absence of probable cause and malice had been sufl&ciently proved. 
To which opinion the defendant excepted, and then introduced a witness on his part, 
who testified that Pangbum boarded with Bull a part of two weeks, but he thought 
he was not there more than three days, and that Bull had agreed to charge not more 
than three shillings per day for board. The court charged the jury, if from the 
testimony before them^ they should be of opinion that the prosecutions before the 
justice were malicious, and without probable cause,and that the defendant knew the 
facts to be so, before and at' the time of such prosecutions, they ought to find dama- 
ges for the plaintiff', otherwise they should find the defendant not guilty. The de- 
fendant excepted to the charge. The jury found a verdict for the plaintiff, for 
$7.25 damages, on which judgment was entered. 

A. G. Paige, for plaintiff in error. An action for a malicious prosecution will 
not lie, unless the plaintiff in the suit complained of, was arrested or held to bail. 
The gist of the action is the unfounded arrest^ (2 Wils, 305,) for no action can be 
supported merely for a malicious suit. (1 Salk, 14. 1 Bos. ^ Pul. 205. Com, 
Rep, 190. 1 Chitty's Plead, 136. 2 id. 291. 1 Bacon's Abr. 96. Peters' R. 
207. 2 Esp. N. P. 526. Whcaion's Selwyn, 809.) To brmg a civil 
[348] action^ though the plaintiff has no grounds, is not actionable, because it is a 
claim of right, and the plaintiff is liable to costs. It is not so, where a 
criminal prosecution is maliciously instituted ; there the defendant recovers no costs. 
It is said, in Day's edition of Coke's Littleton^ that the action lies whenever dam- 
age to property or expense is incurred \ but the cases cited to support this proposi- 
tion are all criminal prosecutions. 

The want of probable cause was not shewn. On the contrary, from t^ie evidence 
it appears, that had the defendant contested the claim of the plaintiff, there would 
have been sufiicient, at least, to cause a jury to pause ; and if so, the action for a 
malicious prosecution cannot be sustained. (Smith v. McDonald, 3 Esp» N. P, 
Cases, 7.) The want of probable cause must be expressly proved, and cannot be 
implied. (2 Phil. Ev. 112, 113, 116. 7 Cowen, 284, 715.) Whether there was 
or was not a want of probable cause, was erroneously submitted to the jury. (7 
Cowen, 715, 637.) The plaintiff below should have been nonsuited for the variance 
between the proof and the declaration as to the time of the service of the summons. 

Taber, for defendant in error. The variance was immaterial. The time of the 
suing out of the summons, and of its retur», were truly stated, and it was proved 
to have been regularly served ; the stating of the day of service was, therefore, 
wholly immaterial, and being repugnant to precedent matter truly stated, may be 
rejected as surplusage. (1 Chitty's PI, 385, 6. Idem, 233, 4. 7 Cowen, 42.) 

An arrest is not necessary to sustain this action. Any malicious injury caused 
to the plaintiff, by the prosecution of vexatious suits which the defendant knew to 
be without probable cause, gives the plaintiff a right of action. The action is sus- 
tainable upon the general and salutary maxim of the common law, that there can 
be no civil injury without a remedy, and that remedy, when no other is designated, 
is an action on the case. (3 Black. Comm, 123.) On this principle, actions have 
from time to time been sustained by the courts, although new and unprecedented. 
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(Cro. Jac. 478. 1 Hen. ^ Munf. 585. 1 Salk. 19, and 1 Broton's Par. [349] 
Cas. 45, S. C. 11 Johns. R. 136.) 

It is true, there is no English case which decides that an action can be maintain- 
ed under circumstances precisely like those upon which this is founded, for the ob- 
vious reasons, that in England there is no court precisely analogous to our justices' 
courts, and the costs there are so heavy as to deter parties from bringing civil suits 
for the niere purpose of vexation. Kot so in a justice's court, where, for a trifling 
expense, a party may gratify his malice, and subject his adversary to enormous 
charges. There are, however, cases in which principles are established amply suffi- 
cient to support this action. Thus, in Waterer v. Freeman^ (Hob. 206, 266,) 
which was an action for suing out a second Jleri facias, and selling the plaintiff' 's 
goods, the defendant having before taken other goods under a former fieri facias, 
the action was adjudged to lie, although it was objected it was a civil proceeding, 
because the proceeding was utterly without ground, and that known to the defendant 
himself, for the undue vexation and damage to the plaintiff". So, too, Lord Ch. Jus- 
tice Roile, in the case of Atwood 4* Munger, (Styles^ s R. 378.) lays down the same 
general rule. In the case of Brown v. Chapman, (1 Wm. Black. R. 427,) Lord 
Mansfield held, that this action would lie for maliciously suing out a commission of 
bankruptcy ; and the same rule is laid down in Temple v. Kellingworth, (12 Mod, 
4.) These, and other cases, are collected and reviewed in Hargrave^s notes to 3 
Coke Littleton, 161, Twte 4, s. 4, and the principles here contended for, illustrated 
and supported. In this state, this court, in the case of Van Deusor v. Linderman, 
(10 Johns. R. 106,) give a definition of this action, which strictly embraces this 
case: " To sustain a suit for a former prosecution, it must appear to have been with' 
cut cause and malicious. ^^ In Connecticut, Gould, J., in the case of Luddenton v. 
Feck, (2 Conn. R. 700,) pronounces the doctrine of Lord Hobart, in Hob. 206, 266, 
to be a position which no one ever doubted. In Massachusetts, this action was held 
to lie for the malicious suing out of an attachment against property. {Stone v. Stvift, 
Fick. R. 389.) 

The cases relied on by the plaintiff in error, are all based on the case of [350] 
Saville v. Roberts, reported in 1 Salkeld, 13. That was an action for pros- 
ecuting a malicious indictment, and the opinion pronounced as to the effect of a 
civil suit is a mere dictum. ; but even in that case, though the court say, that to 
bring an action where there is no good ground is not actionable, because it is a claim 
of right, &c. ; yet it is added, ** if one has no cause of action at all, and yet mali- 
ciously sues the plaintiff, to the intent to imprison him for want of bail, or to do him 
some special prejudice, an action on the case lies." 

Whether the want of a probable cause was sufficiently proved, was properly sub- 
mitted to the jury. They were substantially instructed, if they believed, from the 
evidence, that the suits before the justice were maliciously prosecuted by the defend- 
ant, with a knowledge that he had no cause of action against the plaintiff, they ought 
to find for the plaintiff', otherwise for the defendant. 

By the Court, Woodworth, J. The declaration alleges, that the first summons 
issued on the thirtieth day of March, and the proof is, that it was served on the 
fifteenth of that month ; and for this variance, the defendant moved for a nonsuit, 
which was denied by the common pleas, and correctly. The time of service is not 
a material allegation. Besides, it appears that the summons in each cause was reg- 
ularly served. The day of service, as stated, was impossible; it contradicted what 
had been before alleged, viz. that the summons issued on the thirtieth day of March ; 
it must, therefore, be rejected, and then the declaration is left without any affirma- 
tion as to the day of service, but containing an averment that the summons was 
served, and that the party appeared. 

From an examination of the cases, it appears that an arrest and holding to bail 
are not indispensably necessary, in order to maintain an action for a malicious prose- 
cution. It has been sustained in cases where there was neither an arrest or bail; 

Vol. I.— 26. 
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and when it is considered that malice and the want of probable cause are the foun- 
dation of the action, it would seem, on principle, to reach cases where the 
[351] injury would be equally great, although the proceeding did not require an 
arrest or bail. Thus, in Van Deusor v. hinder man, (10 Johns, K, 106,) 
the court atxy, **To sustain a suit for a former prosecution, it must appear to have 
been without cau>?e, and malicious." In Broivn v. CJia'puian, (1 Black, R. 427,) 
it was held that an action on the case lies for suing out a malicious commission of 
bankruptcy. In the case of ReTjnolds v. Kennedy, (1 Wils. 232,) the plaintiff com- 
menced an action for a malicious prosecution, in seizing and detaining a quantity of 
brandy. Under the circumstances, the action was not sustained, and principally on 
the ground that the prosecutor, (who had exhibited an information against the plain- 
tiff, alleging that he intended to carry away the brandy without paying the duty,) 
had not been guilty of any malice. It is observed by the court in that case, the 
express malice and grievance must be laid in the declaration, and proved ; and it is 
not enough to say the defendant brought an action against the plaintiff ex malitia 
and si7ie causa, 'per quod he put the plaintiff to great charges. I understand from 
this doctrine, that something more than a general allegation that a suit was com- 
menced maliciously, must be stated ; a particular grievance must be alleged. I in- 
cline to think the plaintiff has complied with this rule, by setting out the several 
suits, adjournments and proceedings, which constituted the grievance complained of, 
and from which resulted the damage sustained. The court further observe, that if 
an action upon a false surmise be brought in a proper court, an action does not lie 
against him that brought it, and thereby charge him with it as a fault directly, as if 
the suit itself was a wrong act, for executio juris non habet injuriam ; but the gist 
of this sort of actions arises from some evil practice or malice in him wlio sues or 
prosecutes. It seems, therefore, to me, that although in the case of Reyitjolds and 
Kennedy the plaintiff failed, the principles advanced apply extensively, and are not 
confined to cases of an arrest or bail. 

The case of Waterer v. Freeman, {Hobart, 206, 266,) recognizes the doctrine, 
that although an action be brought in a proper court, if the suit or pro- 
[352] ceeding be entirely without ground, and that known to the person himself, an 
action lies for the undue vexation and damage to the plaintiff. Chief Jus- 
tice Hobart, in delivering the opinion of the court, went into a full exposition of the 
principles upon which the right of recovery was founded ; and although the injury 
was against the property, the action was held to lie. 

The question remaining to be considered, is, whether there was sufficient evidence 
of malice, and the want of probable cause. The plaintiff was bound to shew both. 
The rule seems to be, that from the want of probable cause, malice may be, and 
commonly is implied ; but from the most express malice, the want of a probable 
cause cannot be implied. (4 Burr. 1974. 1 D. (^ E, 544.) The question of 
probable cause is a mixed question of law and fact. Whether the circumstances 
alleged to shew it probable or not probable, are true and existed, is a matter of fact; 
but whether, supposing them true, they amounted to a probable cause, is a question 
of law. (1 D. Sf E. 545.) The court observe, that upon this distinction proceed- 
ed the case of Reynolds and Kennedy, (1 Wils, 232.) 

The court below erred in submitting both the law and the fact to the jury. This 
was necessarily the consequence of the charge ; for the court instruct the jury, that 
if from the testimony they should be of opinion that the prosecutions were malicious 
and without probable cause, and the defendant knew the facts to be so, they ought 
to find damages for the plaintiff. The jury found damages for the plaintiff. Pro- 
bably they had no difficulty in arriving at the conclusion that the defendant's mo- 
tives were malicious, after proof of the defendant's declaration that he would bring 
the plaintiff four times to Guilderland for the same cause, and the course he pursued 
to effect the object in view, but they also passed on the question of want of proba- 
ble cause ; and although the court ought to have instructed the jury whether, on the 
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supposition that certain facts were established, they would show the want of probable 
cause, still, if on a review of the case by this court, it shall appear that, from, the 
facts not disputed at the trial, there was evidently a want of probable cause, the 
verdict ought not to be set aside for the error of the. court below in this re- 
spect, because this court are called on to pronounce on that question ; and [353] 
if they see that the jury have not erred in the point of law, although the 
charge was erroneous, no injury has been done to the defendant below, of which he 
has a right to complain. In making this remark, however, it must be understood, 
that if the evidence as to any material facts is contradictory, or leaves the question 
doubtful whether the fact existed or not, then the error of the court is good ground 
for a reversal, inasmuch as this court cannot take upon itself to draw inferences from 
conflicting testimony ; this is the exclusive province of the jury. On these princi- 
ples, I will examine the question as to probable cause. It is conceded that the 
defendant boarded with the plaintiff during the sitting of the circuit court, a part of 
two weeks, at the price of three shillings per day. The plaintiff's witness thinks he 
boarded as long as three or four days ; the defendant's witness thinks he was 
not there more than three days. The length of time is thus left uncertain — a 
defect which the court cannot supply. If the finding of this fact, agreeably to the 
opinion of the defendant's witness, would make out probable cause, the defendant is 
entitled to have a jury pass upon it under a proper charge from the court ; conse- 
quently that fact must be put out of view, or rather we must determine whether, on 
the supposition that the defendant boarded three days only, there was any probable 
cause for calling on the plaintiff by action to refund. It seems the defendant did 
not pay at the time. He was afterward written to, and when he paid the 12s., he 
made objections, which have already been noticed. The plaintiff in this cause gave 
the defendant a receipt. There is no reason to doubt that the charge of the plain- 
tiff was made in good faith ; still, if, in fact, the defendant had boarded but three 
days, the plaintiff received more than was due. Had there been no diversity of 
testimony as to the number of days, and the plaintiff had received payment only for 
the ascertained time, I do not perceive how the defendant could show the least color or 
pretence for his action ; it would, in that case, be stript of even the semblance of plausi- 
bility. But when that fact remains somewhat doubtful from the testimony ad- 
duced, the inquiry is, whether the settlement, payment and receipt, were ab- [354] 
solutely conclusive, so as to preclude the inquiry as to any excess of compensa- 
tion received by the plaintiff. If the defendant was not concluded by the payment, 
provided he could shew an overcharge, then it follows that there was probable cause. 
If the testimony in his power to produce, rendered the fact of over-payment probable, 
and although a jury may have found against him, nevertheless it could not correctly be 
affirmed that there was the absence of probable cause. On this point the evidence 
is nearly in equilibrip, and perhaps a jury might be justified in finding either way. 
If it be admitted that the defendant boarded three days, and that had the matter 
been contested in a court of law, no more than 9^. could have been recovered ; yet, 
here, the defendant, with full knowledge of the fact, elects to pay 125., the sum de« 
manded, and takes a receipt in full of the plaintiff's claim : he cannot afterwards 
litigate the same question in an action to recover back a part. The defendant had 
knowledge of the facts, and is presumed to have knowledge of the law. Ignorance 
is not pretended. The defendant, besides, was informed no action would lie. There 
may have been error ; but no fraud, on the part of the plaintiff, can be presumed. 
This doctrine is well settled in Bilhie v. Lumley^ (2 East., 469.) It was held, that 
money paid by one with full knowledge, or the means of knowledge, of all the cir- 
cumstances, cannot be recovered back again, on account of such payment having 
been made under an ignorance of the law. Lord EUenborough asked the counsel 
whether any case could be stated to that effect, to which no answer was given. In 
2 Johns. R* 165, chief justice Kent considers this case as settling the law in Eng- 
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land, and observes that the law seems to be in conformity with the dootrine ancient- 
ly taught in the Doctor and Student. 

In Bromn v. McKinalhj, (1 Es'p. Rep. 279,) lord Kenyon held, that where a 
party sued on a claim wliich he knows to be unfounded, pays it voluntarily, and with 
notice, it is not recoverable back in assumpsit, though at the time he pays it he 

declares that he pays it without prejudice to his right to recover; and ob- 
[355] served, that to allow it, would be to try every such question twice. It then 

appears that there was no probable ground on the fact or the law, but the 
want of it. A case so palpably unfounded, and known to be so, warrants the in- 
ference that the prosecution was intentionally vexatious. This, coupled with the 
avowed purpose of the defendant to call the plaintiff to Guilderland four times, a 
distance of fourteen miles, shews very satisfactorily that there was express malice. 
The judgment of the court below is affirmed, (a) 

(a) See Murray v. Long, ante. p. 140. Stevens v, Laoom, 10 Barb. 63. 
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The action for money had and received lies to recover money paid by mittake ; bnt the mistake which 
entitles a party to sastain the action, must be a mistake of fact> (a) Where there is no fraud or mis- 
take in matter of fact, if the law was mistaken, the rule applies, tliat ignorariti a juris rum exctksat. 
An error of fact takes place, either where some fact which really exists is unknown, or some fact is 
snp[>osed to exist, which really docs not exist; but where a person is truly acquainted with the exis- 
tence or non-existence of facts, but is ignorant of the legal consequences, he is under an error of law. 
It is now generally conceded, tJiat the mistake to entitle a party to maintain his action, must be a 
mistake of fact, and not of law. The coses founded on mistake, seem to rest on this principle, ' that 
if parties, believing that a certain state of things exists, came to an agreement with such belief for 
its basis, on discovering their mutual error, they are remitted to their original rights ; but where 
money is paid on a claim of right, made in good faith, and the party paying acts with as full know- 
ledge of the facts as the party receiving, then, although the demand was unfounded, the payment 
cannot be recovered back, notwithstanding the facts should prove to be different from what they were 
believed to be by the party receiving, but not different from what the party paying supposed they 
were. In such case, he who pays the money, will be considered as giving it to whom he pays it; as 
making it his, and closing the transaction. 

The lapse of time in bringing a suit to correct a mistake, though brought within the time prescribed by 
the statute of limitations, will be taken iato consideration. 

Tins was an action of assumpsit, commenced in 1827, tried at the New- York 
circuit in April, 1828, before the Hon. Ogden Edwards, one of the circuit judges, 
to recover back SI, 000, paid by the plaintiffs to the defendant under the following 
circumstances : In 1821, the defendant brought several actions to recover her 
dower, as the widow of Dr. John G. Wright, in certain real estate in the city of 
New- York. Tlie late John Mowatt, junior, the father of the plaintiffs, was 
vouched to warrant the title of the defendants in those suits, as he had formerly 
owned the property, and had sold it with a covenant of warranty. Pending the 
suits he died, and his heirs, the plaintiffs, were vouched in his place. On the 24th 
November, 1821, a compromise was effected, the terms of which were, that the 
plaintiffs should pay the defendant $1,000, that the suits should be discontinued, 
the parties paying their own costs, that the defendant should execute a re- 
[356] lease of dower, and her children should quit-claim all interest in the premi- 
ses. The money was accordingly paid, and the releases executed. A few 
days after the settlement, a release was found in the possession of Col. Piatt, 

(a) But see Northrop V.Graves, 19 Com. 548. Money paid by one party to another through a 
mutual mistake of facts in respect to which both were equally bound to inquire, may be reooTeivd raek. 
Bank of Commerce v. Union Bank, .3 Comstock, 2.30. A mistake of law on the part of the testator, is 
no ground for correcting a devise. Gilbert f . Gilbert, 9 Barbour, 532. Arthur v. Arthur^ 10 Barb. 9. 
2 Story's Equity Jurisprudence^ Chapter 5. Pitcher v. Plank TioBid, 10 Barb. 436. 
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through whom the title had passed, executed by the husband of the defendant and 
herself, bearing date the 8th day of May, 1784, conveying the premises m which 
dower had been demanded, to Colonel Burr, from whom the title had passed to 
Colonel Piatt, from Piatt to J. Winter, and from Winter to J. Mowatt, the ances- 
tor of the plaintiffs. 

On the trial of the cause, it appeared that the defendant is 62 years of age ; of 
course, 1784, when the deed was executed, her age was eighteen. She married in 
1783. In 1821, on being informed that she was entitled to dower in the property 
in question, she stated that she had no recollection of her husband's having ever 
owned the property. She was referred to Col. Burr for information relative to her 
title, who told her that her husband had conveyed the property to him, but he had 
no recollection of her joining in the conveyance. She pursued her inquiries by 
calling on Colonel Piatt and G. Winter, Esq. the heir of J. Winter, and not dis- 
covering that she had released her dower, commenced her actions. The only evi- 
dence of the conveyance of the property to Col. Burr, known previous to the com- 
promise to be in existence, was a lease from the husband of the defendant to Col. 
Burr for one year, reserving the rent of a pepper-corn. The existence of this paper 
was known by the plaintiffs, as well as the defendant. The defendant's interest in 
the premises was valued by her attorney at between 30 and 40,000 dollars, who 
advised her to accept the compromise of $1,000, in consequence of learning that an 
adverse claim of title was set up to the premises, which alarmed him lest the whole 
title might fail ; and that, in pursuance of his advice, the defendant acceded to the 
compromise. It further appeared, that the plaintiffs and their ancestor had been 
advised by counsel, that there was reason to believe that there was a release in 
existence of the premises in question, executed by the defendant as well as her 
husband, though it was not known where it could be found ; that a bill of discovery 
had not been filed by the plaintiffs, from an apprehension that it might in- 
duce the opposite party, if they had the deed in their possession, to destroy [357] 
it ; that they were advised by counsel to settle the suits as the least expensive 
course ; that the plaintiffs, and all the parties concerned in defending the suits, 
were satisfied that the defendant had joined with her husband in the conveyance of 
the property, but they considered compromising in the manner they did, as the 
easiest and cheapest way of settling the difficulty ; that the $1,000 was accordingly 
paid as a voluntary payment in compromise of the question. After the compromise, 
the deed from Dr. Wright and the defendant to Col. Burr, was accidentally discover- 
ed by Col. Piatt, on his moving his residence from one house to another, in an old 
French portmanteau, which had lain neglected in his garret. At the trial, the 
judge ruled that the plaintiffs could not recover, either as for money paid by mis- 
take or on compulsion. The question submitted to the jury was, whether the 
claim of dower set up by the defendant, was or was not fraudulent. The jury 
found a verdict for the defendant, which was now moved to be set aside. 

C. Gr. Troup, for the plaintiffs. The judge erred in ruling that the plaintiffs 
were not entitled to recover the money paid by them. Where a person is under 
the coercion of a suit, and pays money upon a settlement of it, under mistake, 
thinking he has no defence, he may recover back the money thus paid, in an action 
for money had and received. (4 T. R, 431.) And even if the party paying knows 
that he has a l^al defence to the claim, yet, if the resorting to the defence is not 
sufficiently expeditious to answer his purpose, he may pay the money and then bring 
his action for money had and received, for volenti iwnfit injuria only applies where 

the party is free to choose ; (Strange^ 915 ; v. Pigott, cited in Cartvrright 

V. Rowley, 2 Esp, N, P. Rep. 723 ; 2 Burr. 1012 ; 15 Mass. R. 207 ;) and the 
like law, it is presumed, would hold, if resorting to the legal defence would be so 
very expensive, or of such doubtful efficacy as to render it imprudent to resort to 
b. Where money was paid upon a simple assertion of right, without suit, 
which tamed out to be unfounded, the party paying has been permitted to [358] 
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recover it back. (3 Mass, R. 74. J In the case of Chatfield v. PaxtoUy (2 East 
471, 71.) Ashursty J,, observed, where a payment had been made, not with full know- 
ledge of the facts, but only under a blind suspicion of the case, and it was found tc 
have been paid unjustly, the party might recover it back again. The settlement of 
an unfounded claim is not regarded as a consideration of any value, (1 Com. Dig. 
hy Ha?n77io?idy 323, action upon the case upon assumpsit ^ F, 8;) of course, money 
paid upon it is paid without consideration. The present is a case not only of mis* 
take, but of coercion. 

It is np objection that this action was not sooner brought. The defendant has 
not shewn that she will suffer any prejudice by the delay, and the plaintiffs had the 
right to bring their action at any time before the attaching of the statute of limita- 
tions. 

S. G. Raymond, for defendant. The payment was voluntary. The plaintiffs 
paid the money as the easiest and cheapest way of settling the dispute. The plain- 
tiflfe believed that the defendant had released her right of dower, but apprehensive 
they might not be able to produce the evidence, they preferred to pay the sum in 
question. A suit is not compulsion. As to the effect of voluntary payments, see 
1 Esp. R, 84, Esp. N. P. 279, 2 East, 409, 4 Joh7is. R, 240, 1 T. R. 286, 2 
Blk, R. 825, 2 Burr. 1012, and 5 Vesey, 14, that ignorance is not m^^take. 

This was not, in point of fact, a payment by mistake. There was nu misappre- 
hension of facts on the part of the plaintiffs, nor did the facts turn out otherwise 
than the plaintiffs believed them to be. The existence of the lease, reserving a 
pepper-corn rent, was sufficient to induce the belief that there was a release. 

But if the money was paid under a mistake of facts, the mistake was mutual, and 
in such case there can be no recovery back. (Taylor v. Hare, 1 New Rep. 260. 
See also 2 Atk. 592.) 

The payment was made in compromise of a suit on a doubtful point. The 
[359] jury have found there was no fraud. Colour of suit is sufficient to support 
a compromise. (Latch, 142. Dyer, 272, 31, in notis.) Surceasing a suit 
is a good consideration. (Hob. 216. See also 1 Bibb, 168 ; 2 Bibb, 449; Cann 
V. Cann, 1 P. Wms.; 1 Maddock, 75; 1 Atk. 10.) There was, besides the dis- 
continuance of the suits and the release of dower, another consideration, viz. the 
quit-claim of the heirs. This was sufficient to support the compromise. (Cro. Eliz. 
70.) 

As to the cases cited for the plaintiff, 4 T. R. 413 was a case of gross fraud ; 
the case in Strange was overruled in 1 Esp. 84 ; 3 Mass. R. 74, is a case of ad- 
mitted mistake; Chatfield v. Paxton, found in 2 East, divided the court, and was 
considered too doubtful to report. 

The plaintiffs have slept on their rights, and it would be inequitable to compel 
the defendant to refund, after she has probably spent the money received in her 
maintenance. (See Nichols v. Lecson, 3 Atk. 575; Skyring v. Greenwood, 1 Car- 
rington ^ Payne, 517.) 

By the Court, Savage, Ch. J. The question is, whether the $1,000 were paid 
by mistake of the facts, or compulsion of law ; or whether it was voluntary, and to 
compromise a suit and a disputed claim ? At the trial, it was attempted to shew 
Iraud in Mrs. Wright ; but that was satisfactorily rebutted. She was married at 17 
y^ears of age, and soon after executed the conveyance of these lots. In 1821. she 
was informed by a Mr. Baldwin, that she had a right of dower in certain lots; but 
she had forgotten that her husband had ever owned those lots, and took pains to 
make all possible enquiries for the conveyance, before she brought her suits. The 
jury passed upon the question of actual fraud, and found a verdict in her favor. On 
the question of mistake and compulsion, the judge decided that the plaintiffs were 
not entitled to recover. It appeared that the attorneys and counsel for tlie defend- 
ants in the dower suits, were of opinion that a release had been executed by Dr. 
Wright, in which the defendant had joined. A lease for one year from Dr. Wright 
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to Col. Burr was found ; and it was therefore believed that a proper release 

had also been executed. The testimony is uncontradicted, that the payment [360] 

of the $1,000 was voluntary, as a compromise of Mrs. Wright's claim, and 

of the claim of the heirs of her husband ; but it is contended that the payment was 

compulsory, inasmuch as a suit was brought, and at the time of the compromise, the 

conveyance from Mrs. AVright could not be found. 

The action for money hud and received, in general, lies for money which ex ccquo 
et bono, the defendant ought to refund, as for money paid by mistake ; or upon a 
consideration which happens to fail ; or for money obtained by imposition ; or extor- 
tion; or oppression; or by taking an undue advantage of the plaintiff's situation. 
(2 Burr. 1012.) A mistake which entitles a party to sustain this action, must be 
a mistake of fact. Where there is no fraud nor mistake in matter of ftict, if the law 
was mistaken, the rule applies that ignorantia juris rvon excitsat, {D&ug. 471.) 
An error of fact takes place, either when some fact which really exists is unknown, 
or some fact is supposed to exist, which really does not exist. But when a person 
is truly acquainted with the existence or non-existence of the facts, but is ignorant 
of the legal consequences, he is under an error of law. (2 Ev. Poth. App, 437.) 
It is now generally conceded, that the law is as laid down by Buller, justice, {Dong, 
471,) that the mistake must be a mistake of fact and not of law, (hough a very 
learned argument will be found in EvarCs Potkier, sustaining the proposition that 
A mistake of either law or fact, will entitle the party, paying money under it, to 
maintain this action to recover it back. Some of the earlier cases do not take the 
distinction; and De Grey, chief justice, in Farmer v. Anntdel, (2 BI. Rep. 824, 6,) 
says, where money is paid by one man to another, on a mistake cither of fact or of 
law, or by deceit, this action will certainly lie; but the later authorities contradict 
this proposition so far as regards a mistake of the law. There are cases also of 
payment by compulsion, and by legal process, where the party has been subsequent- 
ly permitted to recover it back. The case of Aslley v. Reynolds^ (2 Sir. 915,) was 
an action for money had and received. The plaintiff had pawned plate to the de- 
fendant for £20, and went afterwards to redeem it, and offered the principal 
and £4, which was more than legal interest; but the defendant demanded [361] 
£10, which the plaintiff paid, and then brought his acMon to recover the ex- 
cess above lawful interest. It was contended that he could not recover, there being 
neither mistake nor force, and his remedy by trover being open to him after tender, 
and therefore he came within the rule that volenfi 7wn fit inpiria. But the court 
said they considered it a payment by compulsion ; that the plaintiff might have such 
immediate want of his goods, that trover would not afford him a proper remedy ; 
that volenti non fit injuria applies only where the party had his freedom of exer- 
cising his will, which this man had not. I presume there were facts in that case 
not reported, from this remark, as there is nothing in the case to show that the 
plaintiff Bad not the liberty of exercising his will. This case, Ch. J. Spencer, in 
Hall V. Schvltz, (4 Johns. R. 245,) considers as overruled by Knihhs v. Hall, (1 
Esp, 84,) where in an action for use and occupation, it appeared that the plaintiff 
had let certain rooms to thoi defendant. The plaintiff demanded rent at 25 guineas; 
the defendant insisted he had taken them at 20 guineas; but on the plaintiff's 
threatening to distrain, defendant paid the 25 guineas. He now offered to shew, 
that the rent was really but 20 guineas, and to set off the 5 guineas in this action, 
as having been paid by compulsion. But Ld. Kenyon was of opinion, that this 
could not be deemed a payment by compulsion, as the defendant might, by a reple- 
vin, have defended himself against the distress. 

There are' cases, undoubtedly, where an undue advantage is taken of the party's 
situation, in which he may pay money, with knowledge of all the facts and the law 

too, and afterwards recover it back. Such was the case of v. Piggoft, cited 

in Cartttrright v. Rowley, (2 Esp. 723,) where the steward of an estate being in 
possession of deeds, wanted on a trial, charged extravagantly for producing them, 



863 CASES IN THE SUPREME COURT [Albaht, 

Mowatt r. Wright, 
and the money was recovered back from him in this action. The money was hold 
not to have been paid voluntarily, but from necessity and the urgency of the cap» 

as the plaintiff could not do without the deeds. 
[362] The case of Cobden v. Ke?idrick, (4 T. R, 431,) has been relied on for 

the plaintiff. The facts were these : Previous to that suit, the defendant, K., 
had sued the piaintiff, C, on a promissory note; and after a writ of inquiry execu- 
ted, the suit was compromised and part paid. Soon afterwards, Kendrick told his 
attorney that he was glad it was compromised, for it was a lottery transaction, and 
he had given but £10 for the note, which was for £150 : thereupon, this suit was 
brought for the money so paid. No question was raised but that the action was 
sustainable. It was a clear case of fraud. But in Marriott v. Hampton^ (7 T, 
JR. 269,) the facts were more analogous to the case before us. H. had previously 
sued M. for goods sold, and which had actually been paid for and a receipt given ; 
but not being able to produce the receipt, nor prove payment in any other manner, 
M. gave a cognovit and paid the money. Marriott afterwards found the receipt, and 
brought his action for money had and received ; but Lord Kenyon held, that money 
recovered under legal process, could not be recovered back, however unconscientious- 
ly retained by the defendant, and nonsuited the plaintiff. On a motion to set aside 
the nonsuit, the court said, that after recovery by legal process, there must be an 
end of litigation ; and that it would tend to encourage the greatest negligence, if a 
door were opened to parties to try their causes again, because they were not proper- 
ly prepared with their evidence the first time. Neither of these cases can be said U» 
be like this case ; for, in the first, the recovery was on the ground of fraud, which 
is negatived here ; and the last differs from this, because there had been an actual 
judgment, though by cognovit, and here there was a compromise before judgment. 
The cases founded on mistake, seem to rest on this principle : that if parties, believing 
that a certain state of things exists, come to an agreement with such belief for its 
basis, on discovering their mutual error, they are remitted to their original rights. 
On this principle was determined the case of Cox v. Prentice^ (3 M. ^ S. 344,) 
. where a bar of silver was purchased by the plaintiffs of the defendant, and paid for 

according to the number of ounces calculated by an assay-master ; but it 
[363] being ascertained afterwards that a mistake had been made, by which they had 

paid more than the value, they brought their action and recovered the excess. 
Lord Ellenborough said it was a case of mutual innocence and equal error, and a 
proper case for such an action. But when a party pays money voluntarily, with full 
knowledge, or full means qf knowledge of all the facts of the case, the party so pay- 
ing cannot recover it back, [Bilbie v. Lumley, 2 East, 470.) The ground on 
which the action was brought, was, that the money was paid under a mistake, by 
which the underwriter had paid an insurance, a material letter having been withheld 
at the time of insurance. At the trial, that fact was contradicted ; and the plain- 
tiff then insisted that the money having been paid under a mistake of the law, the 
action might be sustained ; and so the judge ruled at nisi prius» But on motion to 
set aside the verdict. Lord Ellenborough said he never heard of any case, except 
Chatfield v. Paxton^ where such a recovery was had ; ^tnd that case was ultimately 
decided on some other circumstances ; but it was so doubtful as not to be reported. 
In Brisbane v. Dacers, (5 Taunt. 155.) Best, justice, gives a full statement of 
the case of Chatfield v. Paxton, having been counsel in the cause, from which it 
seems that the intimation given by Lord Kenyon at the trial, that ignorance of the 
law was a sufficient ground for the action, was abandoned, and the judges put it 
wholly on the ground that the plaintiff had not a knowledge of the facts. In the 
course of the argument, Best, sergeant, advanced this proposition, speaking of the 
doctrine of Lord Ellenborough, in Bilvie v. Li/mley, to wit : that money shall not 
be recovered back, if it be consistent with honor and conscience to retain it, but 
otherwise it shall. Gibbs, justice, interrupted him, saying, ** The principle has al- 
ways been thb : wherever the money has been paid, in consequence of a demand as 
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of right, then, although the demand was unfounded, the payment cannot be re- 
covered back." There is a case of money paid under distress for standings in a 
market ; though the party had no right to distrain, the money could not be re- 
covered back. The facts in the case then under argument were, that the 
plaintiff was captain of a ship under command of the defendant's testator, [364] 
admiral Dacers. The plaintiff had received a considerable sum for transport- 
ing specie, one third of which he paid to- the admiral, under a mistaken apprehension 
that he was entitled to it, and then brought his action to recover it back. In deci- 
ding the case, Gibbs, justice, says, "We must take this payment to have been made 
under a demand of right," and then repeats the doctrine above stated. He adds, 
"I think, that by submitting to the demand, he that pays the money gives it to the 
person to whom he pays it, and makes it his, and clo?co the transaction between 
them." This was said under the supposition that there was a full knowledge of all 
the facts upon which the demand was founded. 

In the case of Bulkely v. Stewart^ (1 Day, 133,) the supreme court of Con- 
necticut say, **This action does not lie to recover back money voluntarily paid on a 
claim which the party disputes, though he pay it, expressly reserving his right to 
litigate his claim." The cases in Massachusetts, where the plaintiff recovered, are 
cases where the money was paid under a mistake of the facts. Many more cases 
might be cited, but those already referred to, shew the principles upon which the 
action has been sustained, and upon which it has been defeated. In the present case, 
it now appears that the defendant had, in fact, no right to the money paid by the 
plaintiffs; but it was paid upon a claim of right which was honestly made by her; 
and the plaintiffs here, who were virtually defendants in the dower suits, acted un- 
der as full a knowledge of the facts as the demandant. She, in truth, believed that 
she had never executed a deed ; but the plaintiffs acted under the belief, as testified 
by the witnesses, that there was such a deed in existence, but for reasons which are 
stated, they thought that the payment of the $1,000 was the shortest and cheapest 
way of settling the dispute. This sum of money, then, was given to Mrs. Wright to 
quiet the claim, in the language of Mr. Justice Best. She had a right to consider 
it her own without dispute. She has probably spent it; "and it would be most 
mischievous and unjust, if he who has acquiesced in the right by such volun- 
tary payment, should. be at liberty, at any time within the statute of limita- [365] 
tions, to rip up the matter and recover back the money." 

I cannot consider this as a case of mistake of fact or of law. Mrs. Wright 
brought suits for a claim which she thought well founded. The defendants believed 
there was a defence, but they could not produce the evidence of it, like the case of 
the lost receipt: they, therefore, paid a sum of money, as the easiest and cheapest 
way of settling the claim. It is a voluntary payment, though they would not have 
made it, could they have produced the evidence of their title at the time. It is now 
too late to call the settlement in question. 
I am of opinion that the motion to set aside the verdict be denied. 



COLTON & UlMAN vs. CaMP. 



Inhere a sberiff misoonstrues instructions received from a plaintiff in an execution, and relinquishes pro- 
perty on which he had levied, he may, after the return day of the execution, re-take the property, 
though, in the mean time, it has been transferred by the defendant to other creditors for pre-existing 
debts, but who have not taken possession of the same. The payment of the sheriff's fees on such exe- 
cution, does not render the relinquishment valid, as the sheriff had no right to discharge the execution 
without Kktisfaetion of the judgment. 

This was an action of trover to recover the value of a quantity of household 
Vol. I.— 27. 
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fdraiture, tried at the Erie circuit in April, 1828, before tlie Hon. «[ohn BibdsalLi 
one of the circuit judges. A verdict was taken for the plaintiffs, subject to the 
opinion of this court on a case to be made. On the 11th August, 1826, the 
property in question was levied upon by one of the deputies of the defendant, who 
was sheriff of the county of Erie, by virtue of an execution returnable on the 19th 
August, issued on a judgment obtained in this court, in favor of plaintiffs of the 
name of Colt and Bagley, against A. Deautremont. On the 28th August, the de- 
puty received a letter from Colt, one of the plaintiffs, dated on the 25th, in these 
words : " There has been an arrangement made with Mr. R. M. Bagley and myself, 
respecting the execution placed in your hands, against Alexander Deautremont ; and 
Mr. Hugh M*Gee, or some person for him, will give you directions about it, so as 
either to have it taken out of your hands, or else to have it returned. You 

will take care and see that the costs, whatever they may be, are paid by Mr. 
[366] Deautremont, so as not to leave any claim to be paid, either by myself or 

Mr. Bagley." On the 29th August, Deautremont executed a bill of sale of 
the property in question, to the plaintiffs in this cause, in trust for certain creditors 
to whom he was indebted. Previous to taking the bill of sale, Ulman, one of the 
plaintiffs, inquired of the deputy sheriff, who held the execution in the suit in favor 
of Colt and Bagley, whether in had. any lien on the property of Deautremont, who 
answered that he had not, except for his fees on the execution ; that when those were 
paid, he would have no further claim upon the property. Ulman gave his note to 
the deputy for $10, which the deputy accepted in full of his fees. After the deputy 
had received the note, he shewed the letter he had received from Colt, to the attor- 
ney of Ulman, in the presence of Ulman, and Wilcox, one of the creditors for 
whose benefit the bill of sale was subsequently executed, and obser\red that he 
thought he was authorized to return the execution. On the 31st August, the de- 
puty sheriff, by the direction of Hugh McGee^ took possession of the property, by 
virtue of his previous levy, and removed it from the house of Deautremont. 

The judgment in favor of Colt and Bagley was admitted to have been duly ob- 
tained, and the execution under which the levy had been made was read in evidence. 
The defendant then offered to prove, that subsequent to the levy under the said exe- 
cution, and previous to the date of Colt's letter, the judgment and execution were 
assigned to McGee ; that on the 31st A.ugust, McGee required the deputy to hold 
the property, notwithstanding the relinquishment he had made to the plaintiffs ; that 
the plaintiffs and the creditors for whose benefit the bill of sale had been executed, 
were apprised of the contents of Colt's letter previous to the execution of the bill 
of sale ; and that the deputy relinquished his claim upon the property, only in con- 
sequence of the proposed permission given thereby to do so. This evidence was ob- 
jected to, and rejected by the judge as insufficient to support the defence, unless the 
defendant further offered to prove that the deputy, or the persons claiming under the 
• bill of sale, had notice of the assignment of the judgment previous to the re- 
[367] linquishment of the property by the deputy. The judge further decided, 

that the deputy was authorized, by the letter, to relinquish the lien created 
by the levy • to which decision the defendant expected. Whereupon, a verdict was 
taken for the plaintiffs, for the value of the furniture, subject to the opinion of this 
court. 

H. Shumway, for plaintiffs. The defendant is bound by the act of his deputy. 
The transaction between the plaintiffs and the deputy was not a mere conversation in 
refer ince to the property, but a full and entire relinquishment of all claim that the 
sheriff had by virtue of the levy, for a valuable consideration paid by the plaintiffs. 
The sheriff having released the property, of which release the defendant had no- 
tice, and the property having passed into other hands, the sheriff could not, after the 
return day of the execution, re-take the property. It had ceased to ]^ in the cus- 
tody of the law. The plaintiffs were not bound to inquire into the authority of the 
sheriff for releasing the property : it was sufficient for them that it was freed from 
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wxe levy; and i&the sheriff exceeded his authority in relinquishing the lien he had 
^pon it, the party must seek his remedy against the sheriff, and not agq,inst the pro- 
P^fty. A voluntary surrender of property, after a levy under a ^. /a., is equivalent 
^ a voluntary escape on a ca, sa. In neither case can the sheriff subsequently en* 
ft>fce the same execution ; and especially ought he not to be permitted to retake pro* 
P^rty voluntarily surrendered, where the rights of third persons have attached. 

II. White, for defendant. Had the evidence offered been received by the circuit 
Judge, it would have appeared that the plaintiffs had the same means of judging of 
the purport of Colt's letter that the deputy had ; and that the relinquishment of the 
property by the deputy was founded solely upon that letter, which did not authorize it. 
' If the relinquishment was effectual, so that a subsequent taking was not lawful, 
then the defendant in this cause is not liable for the act of his deputy, in levying 
tipon property after the return day of the execution. (2 Phil. Ev, 117, n, a.) 

By the Court, Sutherland, J. If the letter from Colt to Pratt, the [368] 
deputy sheriff, of the 25th August, 1826, authorized him to relinquish the 
levy made by him upon the goods in question, then that relinquishment was valid 
and efficacious, although the judgment and execution may, previously to the^date of 
the letter, have been assigned by Colt and Bagley to McGee. Notice of such as- 
signment had not been given to the deputy sheriff or to the present plaintiffs. The 
sheriff was bound to obey the instructions of the plaintiffs in the judgment and exe- 
cution, until he received notice that they had parted with their interest in the same. 
The material question, then, appears to me to be, whether the deputy sheriff was 
authorized to relinquish the lien acquired by his levy ? for if he was not, I should 
be very clearly of the opinion that the act was entirely nugatory, and could not, in 
any manner, affect or prejudice the rights of the plaintiffs in the execution,, or of 
their assignee ; that the lien still remained, notwithstanding the declaration of the 
deputy sheriff that he relinquished it ; and that the sheriff or the deputy would bo 
justified in subsequently enforcing the execution against the same property. A 
sheriff cannot discharge an execution without payment. If he returns the execution 
satisfied upon receiving the defendant's note instead of moneys it is no satisfaction 
of the judgment or execution. {Bank of Orange v. Wakeman, 1 Cowen, 46, 7, 
note a, Munford v. Armstrong, 4 Co2ce?i, 553.) The plaintiffs in this case acquired 
no right under the sheriff. The deputy having declared that he was authorized to 
"withdraw the execution and discharge the property on payment of his fees, they 
took an assignment of the property yroTw the defendant i7i the execution, in pay- 
ment of a pre-existing debt. They advanced no money upon the faith of the de- 
claration of the deputy, nor was the execution returned satisfied, nor the condition 
or situation of the property in any respect changed, between the 29th of August, 
"when the declaration of the deputy was made, and the 31st, when he again took the 
property, or resumed his control over it ; for it does nor appear to have been actu- 
ally taken possession of, or received by the plaintiffs. If, then, the deputy 
found he had misconceived the instructions of the plaintiffs in the execution, [369] 
le appears to me to have done no act which precluded him from enforcing 
the execution. It cannot be pretended, that the payment of the sheriff's fees was 
a consideration for the act of the deputy, which could render it obligatory, if it 
"would not otherwise have been so. The plaintiffs knew the deputy sheriff had no 
light to discharge the execution without satisfaction, unless he had instructions so to 
do from the plaintiffs in the judginent ; and in acting upon the faith of the declara- 
tion of the deputy that he had such instructions, they acted at their peril. I am 
inclined to think, that the letter did not authorize him to discharge the execution. 
It informs him that an arrangement had been made with the 'plaintiffs respecting 
Ike execution, and that Mr. Hugh McGee, or so7ne person for him, wovid give 
Aim direction^ abmtt it, so as either to hvve it taken out of his hands, or to have 
it returned^ that he must see that the fees are paid, so that the plaintiffs in the 
fxecution need not have them to pay. The fair construction of this letter appears 
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to me to be, that the plaintiffs had parted with their interest in the judgment to 
McGee, and that McGce would instruct the deputy what to do with the execution, 
and then it intimates what those instructions would probably be. But after the 
deputy was informed that his instructions were to come from McGee, it was absurd 
for him to suppose that Colt intended to direct or control his conduct in relation to 
the execution, holding a letter showing that he had no right to do so. In this view 
of the case, the evidence offered by the defendant, that the judgment had actually 
been assigned to McGee, and that the instructions to the deputy under which he 
acted were known to the creditors who took the assignment of the property from 
the defendant in the execution, was material, and ought to have been received. As 
this case, however, is subject to the opinion of the court, instead of granting a new 
trial, judgment must be entered for the defendant. 

Judgment for defendant. 



[370] Bruyn vs, Graham. 

A road may be laid out by commissioners under the act to regulate highways, notwithstanding that a 
former road laid through the same premises, on or near the same route, has been annulled on appeal. 
The true construction of the stiitute declaring the adjudication on the appeal to be '^conclusive in the 
premises,^ is, that the decision of the judges is conclusive in the case in which the appeal was made, 
but it does not interdict or affect a new application, or deny the right of instituting proceedings dt 
%0V0. The legislature intended to vest a power in the commissioners to be exercised as the emergency 
ff each particular ca^c might require ; and not that a decision on one application should be conclusive, 
»r present any obstacle when a new and different state of things required a different de|?ision. The 
prohibition as to the taking up or altering a road fixed by the decision of judges, applies only to cases 
where the proceedings of commissioners have been affirmed, and not where they have been reversed. 

Error from the Ulster common pleas. The cause was tried in the common pleas 
on an appeal from a justice's judgment. Graham sued Bruyn in trespass for enter- 
ing on his land. Bruyn pleaded the general issue, and justified his entry as an over- 
seer of highways, for the purpose of opening and working a road in pursuance of 
directions from the commissioners of highways of the town of Shawangunk. The 
entry of the defendant was shewn. The defendant proved, that on the 17th May, 
1825, a road was laid out on the plain tiff^s land by the commissioners of highways, 
on the application of twelve reputable freeholders, and that all the requirements of 
the statute in such cases were complied with ; that the plaintiff had 60 days notice 
to remove his fences, after which time, the defendant, as an overseer, by order of 
the commissioners, entered upon the land, opened and worked the road, which is the 
act complained of as a trespass. The plaintiff then shewed from the records of the 
town, that on the 6th March, 1803, a road had been laid out by commissioners on 
the same farm, which, on the 18th May, 1803, was annulled by the adjudication of 
three judges of the county of Ulster, on an appeal from the doings of the commis- 
sioners. The road laid out in 1825 through the plaintiff^s land, is on a straight line, 
on a course north, thirty-eight degrees thirty minutes east, and communicates at each 
end with public highways which have been established and used many years. The 
road laid out in 1803, was also on a straight line through the same land, commenee- 
ing at the westerly termination of the road of 1825, and running thence on a course 
north, forty-seven degrees east, sixteen chains and seventy-three links ; thence on a 

course north, twenty-eight degrees east, at the distance of nineteen chains, it 
[371] struck the same point, which is the easterly termination of the road of 1825. 

The plaintiff insisted, that the road laid out in 1825, was substantially a 
part of the same road which had been laid out in 1803; and the proceedings of the 
commissioners in relation to that road having been reversed and annulled on appeal, 
the decision of the judges was oonclusive^ and consequently the laying out of the 
road in 1825, was unauthorized and void. The common pleas ruled that the deci 
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sion of the judges on the appeal was conclusive forever, that the act of the commis- 
sioners of 1826 was unauthorized and void, and charged the jury that the plaintiff 
was entitled to recover. The defendant excepted. The jury found a verdict for the 
plaintiff for $7.50, on which judgment was rendered; to reverse which, a writ of 
error is brought. 

RuGGLES and Hasbrouck, for plaintiff in error. I. -The road of 1825, is on a 
different route than that on which the road of 1803 was laid. II. The decision of 
the judges in 1803, overruling the doings of the commissioners, was conclusive only 
on the application then submitted to them. The intent of the legislature, in de- 
claring that the decision of the judges should be conclusive in the premises, was, 
that the appeal should not be carried to any other tribunal upon the original peti- 
tion for the road. This principle is conceded by this court in the case of Lawton v. 
The Commissioners of Cambridge, (2 Caines, 178,) the court claiming the right 
only to review and correct the proceedings, when irregular or void. The decision 
of the judges necessarily could be conclusive only upon the application then before 
them. They were required to determine whether the road was necessary and pro- 
per, L c. at that time ; not whether the road might not become necessary and proper 
at any subsequent time, under any change of circumstances. When the judges lay 
out and fix a road, in the language of the statute, the commissioners are restrained 
from taking it up or altering it; but when the judges annul a road, no such restric- 
tion is created. Previous to 1808, the commissioners might have altered a road laid 
out by the judges ; the act of that year deprived them of that power, but imposes no 
restraint upon them in cases where a road is annulled and not laid out. The 
judges have not ^^he power to alter or modify their own determination. Once [372] 
made, it is conclusive of that application ; and if the commissioners have not 
the right to proceed de novo, a road cannot be laid out but by legislative act. This 
construction of the statute will not be supported. In analogy to other presumptions, 
the court have the right to presume from the lapse of time since the decision in 
1803, that the reasons for that decision no longer exist. 

J. SuDAM, for defendant in error. The road laid out in 1825, was substantially 
the same as that laid out in 1803. They have the same commencement and termi- 
nation, and the variation in the course is so slight, as clearly to shew that the varia- 
tion is nothing more than an attempt to evade a statutory provision. If the roads 
are substantially the same, the plaintiff in error is not protected by the acts of the 
commissioners in 1825, because the road had been annulled in 1803, and the ad- 
judication then made on the subject, was conclusive in the premises. (2 R. L, 
282.) (a) That the legislature intended that the decisions of the judges, when they 
annulled a road, should be conclusive upon the merits of the question of road or no 
road, is manifest from the 36th and 37th sections of the act to regulate highways, 
which treat of the powers and duties of the judges. By the 36th section, the deci- 
sion is declared to be conclusive; and though in the 37th section, provision is made 
for a review of the doings of the judges, when a road has been fixed by their deci- 
sion, no such provision is made where the road is annulled. Such must be the con- 
struction, or the statute is a nullity. It cannot be that the legislature intended, by 
declaring that the decision of the judges should be conclusive in the premises, only 
that such decision should be conclusive upon the petition or application then pend* 
ing ; because it would be so of course, if the judges proceeded regularly and did not 
exceed their jurisdiction, the exercise of their discretion not being inquirable into. 
But the};, meant, by conferring these powers upon the judges, to erect a tribunal to 
decide between the oJ0&cers of a town and individuals whose property was sought to 
be taken for the convenience of the town ; and thev intended that the deci- 
sion thus made should put the question at rest, and be binding thereafter, [373j 
80 that the occupant should not be harrassed with renewed applications for a 

(a) Revised Statates^ Part 1^ Chap. 16^ Tit. 1^ Art. 4. 
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road located od the same ground. If the construction contended for by the plain- 
tiflf in error be correct, there is nothing to prevent the renewed laying out of a road 
from time to time. The party may appeal, and as often as he obtains the decisions 
of judges, annulling the doings of commissioners, he may be annoyed by a new ap- 
plication, and thus the protection intended to be afforded by the legislature would 
be unavailing. The case cited from 2 Caines^ supports the principle that the deci- 
sion of the judges is conclusive; for it admits, that if public officers have a discre- 
tion to allow or disallow a road, the exercise of such discretion is final upon the 
question. The argument to be drawn from lapse of time, is more in favor of the 
defendant thau the plaintiff in error. Twenty-two years have elapsed since it was 
attempted to force this road over the lands of the defendant; the decision of the 
judges has, during that time, been acquiesced in, and no appeal has been made to 
the legislature for relief by special act, which it is contended b the only mode in 
which the decision made in 1803 can be nullified. 

By the Courts Wood worth, J. This case depends on the construction to be 
given to the 36th and 37th sections of the act to regulate highways. The 37th 
section declares, that no road which has X^qqtl fixed by the decision of the judges on 
appeal, shall be taken up or altered, but by the order of the same judges, or such 
of them as shall continue in commission, joined with such other judge or judges as 
will make three ; and that any person who desires to have such road discontinued 
or altered^ naay, with the approbation of the commissioners, call upon the judges to 
view the same, and decide upon the application. The meaning of this section can- 
not well be mistaken. The language used seems evidently to apply to a case where 
the judges have affirmed the proceedings of the commissioners laying out a road, 
and not to a case where the proceedings of the commissioners have been rc- 
[374] versed. When that takes place, no road exists. The state of things remains 
the same as before any proceedings were had. How, then, can it be said, 
that by a reversal of all previous proceedings, a road is established, or, in the words 
of the section, fixed by the decision of the judges ? The intention of the legisla- 
ture was, in cases where roads had been laid out and affirmed on appeal, to guard 
against alterations, except in a certain specified manner, making the alteration to 
depend on the opinion of the same judges by way of review, on the application of 
an individual who had obtained the concurrence of the commissioners. It is evi- 
dent this provision was introduced as a check against alterations on slight grounds. 

It is here proper to notice, that the revision of the laws in 1801, does not con- 
tain the 37th section. That section was first enacted in 1808, (31 sess. ck, 205, sec, 
2,) and is inserted in the revision of 1813. From this fact it may be presumed, 
that from 1801 to 1808, an application to alter a road already laid out, and where the 
same had been confirmed by three judges, might again be brought up on proper 
application, and that anj person conceiving himself aggrieved, might appeal to any 
three of the judges of the county, and, consequently, might select a different set of 
judges to decide on the application That such a course was not prohibited by law, 
before 1808, seems clearly to have been the opinion of the legislature, by their declare 
ing, that no road which had been fixed on appeal, should be taken up or altered, but by 
the order of the same judges^ if they continued in commission. The words, as 
well as the intent of this section, fairly imply, that previously an appeal might be 
made to other judges, on a new application to alter a road. The 37th section may 
also be considered as giving a construction to the words, " conclusive in the premi- 
ses," contained in the 36th section, and .does, I apprehend, afford the truq, exposi- 
tion, to wit : that the decision is conclusive on the merits as to the given case, with- 
out, however, intending to deny the right of instituting proceeding de novo for alter- 
ing or discontinuing a road, although it had been previously established on appeal. 
If the words, ** conclusive in the premises," are construed as prohibiting 
[375] every new application, and forbidding the laying out a road, where on a 
former occasion the judges have refused to sanction it, then indeed, there is 
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DO error in the judgment of the court below. I consider the conclusiveness here 
£poken of as confined to the case in which an appeal is made, and not as inter- 
dicting or affecting a 7iew application. Where the proceedings have been regular, 
and the judges decide on the merits and deny the application, it is then conclusive 
on that application, and is not liable to be removed into this court for supervision or 
review ; because the decision of the judges on appeal, rests in their sound discre- 
tion, and therefore the superior court will not interfere. If, however, it should ap- 
pear, that in the exercise of the discretion vested in the judges who decided on ap- 
peal, there has been partiality, or if the proceedings have been conducted irregular- 
ly, for such causes a certiorari would lie, notwithstanding the decision is declared to 
1)6 conclusive. (Lawton v. Commissioners of Cambridge, 2 Cai?ieSf 182.) 

The construction thus given to the 36th section, seems to me in accordance with 
the intent of the legislature, when it is considered that almost every part of the state 
is gradually improving, and the relative situation of places continually changing, by 
the increase of population, the rise of villages, the opening of new markets, and 
Tarious other causes. It is obvious, that new roads may become necessary to facili- 
tate the exchange of conmiodities, and admit an easy intercourse between different 
parts of the community. A road adjudged not to be necessary when the first appli- 
cation is made, may become so within a short time thereafter ; and, if needful, why 
not leave to the discretion of the commissioners and judges, the right of allowing 
or denying subsequent applications? It is not to be presumed the power would be 
abused more readily, on the second or third application than on the first ; and be- 
sides, if the application is to lay out a road through improved lands, the incipient 
steps cannot be taken without the concurrence of twelve freeholders on oath. If 
the commissioners lay out a road, or refuse to do so, where on a former oc- 
casion it had been denied, the statute has provided, that on afiirmance of their [376] 
determination, the services of the judges shall be paid by the party appeal- 
ing. This would operate in some measure as a check against appeals, manifestly 
frivolous and vexatious. There is, however, but little probability that proceedings 
under this statute would be resorted to, for the purpose of indulging a litigious spirit ; 
and if they were, it seems to me the obstacles opposed to such a course are abundant- 
ly sufficient to prevent its becoming a serious evil. It cannot be presumed, that any 
individual could readily obtain twelve reputable freeholders, under oath, to petition 
for a road 'through improved lands, the expense of which must be borne by them in 
common with the other inhabitants of the town, unless there was at least probable 
cause for so doing. If the commissioners and judges concurred in refusing, it would 
by no means prove the application to be frivolous, but that the expediency of the 
measure was not sufficiently apparent. There appears, then, to be no reasonable 
ground for distrust, that the construction I have given would lead to abuses of the 
power conferred; but that the legislature intended to vest a power, to be exercised 
as the emergency of each particular case might require, and that a decision on one 
application should not be considered conclusive, or as presenting any obstacle, when 
a new and different state of tl^ngs required a different decision. The preceding 
view renders it unnecessary to consider, whether the road in question was or was not 
substantially the same as that laid out in 1803. I am, therefore, of opinion, that 
ihe judgment of the court below be reversed. 
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Stuart vs. Simpson. 

In an action on the cue, for enticing and harboring apprentices^ it must be shewn that the defendant 

knsv) they were the apprentices of the plaintiff, (a) 
A court may, and it is their duty, to nonsuit a plaintiff, if the evidence in their opinion will not authorise 

a jury to find a yerdict for the plaintiff, or if they would set aside a verdict, if so found, as contrary to 

evidence. 

Error from the New- York common pleas. The action in the common pleas was 

case, brought by Stuart against Simpson, for enticing and harboring his ap- 
[377] prentices. It was proved on the trial in the court below, that the defendant 

had employed for a number of months two apprentices of the plaintiff, as 
supernumeraries, at the Park Theatre. There was, however, no evidence that the 
defendant knew that they were the apprentices of the plaintiff. The plaintiff was a 
cabinet maker. The apprentices went to the dressing-room with the dust of the 
mahogany upon their clothes, which could easily be seen. They received two shill- 
ings per night, when employed on the stage ; and when not employed, were admitted 
to the gallery of the theatre, free of expense. The plaintiff offered to prove that 
the apprentices of other persons, as well as his, were employed in the same manner 
by the defendant, which evidence was objected to and rejected ; to which decision 
the plaintiff excepted. The plaintiff having rested, the judge nonsuited the plain- 
tiff for the want of proof, that the defendant knew that the persons employed by him 
were the apprentices of the plaintiff; to which decision the plaintiff also excepted, 
and brought his writ of error. 

D. Graham, for plaintiff in error. Slight evidence will prevent a nonsuit. If 
the evidence offered was proper for the consideration of the jury, the judgment of 
nonsuit should be reversed. (12 Johns R. 299.) A nonsuit is, in this respect, 
analogous to a demurrer to evidence. The court will infer from the evidence demur- 
red to, every conclusion the jury could have inferred from it, had they been allow- 
ed to give a verdict. (1 Doug. 119, et vide 2 if. Black. 187, 209.) The court 
will be liberal in their inferences, when the party, by demurring, takes the cause 
from the jury, (5 Johns. R. 29, and see 4 Cranch, 219,) and the circumstances dis- 
closed on the trial ought to have been submitted to the jury. 

The action is in the nature of an action for deceit. The defendant must have 
known, from the youthfulness and labor-like appearance of the apprentices, that 
they were minors, and not their own masters. The same principle which governs in 
actions for cri/n. con. and seduction, should apply here as it regards notice. In 

those actions, proof of notice Is dispensed with, because the acts are illegal. 
[378] {Norris^s Peake.bib.) Is it not illegal to entice or harbor apprentices ? 

Was it not evident that the persons employed were minors, engaged in labo- 
rious employments ? and on proof that the managers of the theatre held out induce- 
ments to minors and apprentices, to be employed on the stage, might he not be con- 
victed for keeping a disorderly house ? for though those establishments are not un- 
lawful pe?* ve, they are so per accidens. (1 Hawk. 693. 4 Black. Comm. 167.) 

The averment of knowledge was unnecessary. Trespass will lie for enticing away 
a servant. (4 Bac. Abr. 593, in not is.) If so, the scienter is not necessary to be 
laid or proved. The defendant acts at his peril, where he entices by unfair means, 
or for improper purposes. If notice is required, the master is remediless. The 
apprentice may be corrupted and ruined, before the master discovers who is the cause 
of the mischief. The proof offered as to the employment of other apprentices, was 



(a) James v. LeRoy, 6 .Tohns. R. 274. This case turns upon the same question and decides the re 
verse of the above proposition, citing 1 Yez. sen. 83, 48. 1 Salk. 68. 1 Comyn on Contracts, 22^ 225 
See 1 Gowen's Treatise, 85. 
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proper under the counts for enticing. It went to shew a systematic and settled mode 
of obtaining actors by unlawful means. 

J. R. Scott, for defendant in error. It was necessary to allege and prove that 
the defendant knew that the persons stated to have been enticed, were the apprenti 
' ces or servants of the plaintiff. (Peake's Cos, N, P. 55. 3 Black. Covim, 42.) 
There was no evidence whatever to shew the scieiiter* The boys appearing at the 
theatre with the dust of mahogany upon them, was no evidence of their being the 
apprentices of the plaintiff, more than of any other cabinet maker. It was a ques- 
tion of law, whether the scienter had been proved. A nonsuit may be directed, 
when, in the opinion of the court, the plaintiff has not given suflBcient evidence to 
entitle him to have his cause submitted to the jury. (13 Johns. R. 334.) The 
proof of other apprentices having been employed, was properly rejected. Evidence 
of illegal conduct in other cases would not support this action. 

By the Courts Savage, Ch. J. The plaintiff was nonsuited in the court below, 
because, in the opinion of the court, there was no evidence to prove that the 
defendant knew the apprentices to be such. The circumstances relied on, [379] 
are the youthful appearance of the boys, and the mahogany dust on their 
clothes. The court were right in deciding that these would not warrant the jury in 
finding that the defendant knew them to be apprentices. In my opinion the judge 
was correct, also, in refusing testimony to shew that other apprentices had been em- 
ployed. The point contested, was the knowledge of the defendant in this particular 
case, and the evidence offered did not prove it. If, therefore, the scienter was ne- 
cessary to be proved, the court below, in my judgment, decided correctly. 

But it is said that slight circumstances are sufficient to go to the jury, and whether 
the defendant knew the boys to be the plaintiff's apprentices or not, was a question 
for the jury. I agree that courts should be extremely cautious, on the subject of 
interfering with the province of the jury; yet it is matter of common practice to set 
aside verdicts as against evidence, and sometimes because they are against the 
weight of evidence. If, therefore, the evidence would not authorise a jury to find a 
verdict for the plaintiff, or the court would set it aside if so found, as contrary to 
evidence, in such cases it is the duty of the court to nonsuit the plaintiff. 

As to proof of knowledge. It seems to be necessary, on authority, (2 Ch. PL 
269, n. y.y Stark jBv. 1310, 11,) and the obiter opinion of Lord Kenyon, in Fores 
V. Wilso7i, {JPeake's N. P. Cases, 55.) It seems highly reasonable it should be so ; 
and Starkie holds it necessary to prove the fact of soliciting, which is not shewn in 
this case, otherwise than by the payment of the twenty-five cents. No questions 
were asked, and no solicitations are sworn to. On the whole, I am satisfied, that if 
the defendant has been guilty of the offence charged upon him, it is not substanti- 
ated by evidence. 

The court below was correct, and their judgment should be affirmed. 



Rich & Lincoln ads. Penfield. [380] 

Where mills are worked on sfiares^ the owner and the occnpant may be considered quasi tenants in 
common of the mill as well as the profits ; and for an injury sustained from the withholding wat«r 
from the mills, an a>ction on the case may, and probably ought to be brought in the joint names of the 
owner and occupant, (a) 

But when the action is brought in the name of the owner alone, the non -joinder of the occupant can be 
taken advantage of only by plea in abatement. The only advantage which can be taken of the non- 
joinder upon the trial, is by way of apportionment of the damages, it not being a ground of nonsuit, (a) 

Where however, it appeared that the occupant had exclusive possession of the mills for a portion of the 
time laid in the declaration, on an agreement reserving an annual rent, it was held the owner was 



(a) Hill V. Gibbs, 5 Hill, 59, and note. 
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not entitled to recover for such period. If the injury was of each a nature as to entitle him to recoyei 

as tenant of the freehold, he should have described his interest accordingly. 
Such objectiun is not merely one of variance between the declaration and proof to be taken advantage of 

on the trial : it is fatal, as it docs not support the title laid in the declaration. 
Though an objection is not specifically taken at the trial, if, on a case made, it appears that a plaintiff 

ought not to have recovered, on grounds which if they had been taken, could not have been obviated, 

the verdict will l)e set aside. 

This was an action on the case, brought by Penfield against Rich and Lincoln, 
for diverting or withholding the waters of Irondequoit creek from the mills of the 
plaintiff, situate on that creek, below the mills of the defendant, tried at the Mon- 
roe circuit in September, 1827, before the Hon. John Birdsall, one of the cir- 
cuit judges. 

The declaration averred, that on the 1st September, 1820, and ft-om thence until 
the 1st August, 1826, the plaintiff was lawfully 'possessed of certain mills and 
manufacturing establishments, to wit, a grist or flouring mill, a saw-mill, an oil mill, 
a tannery, a fulling-mill, carding machines, and turning shop, near to the Ironde- 
quoit creek, and of right was entitled to the use, benefit and advantage of a just, 
convenient and reasonable proportion of the water of the creek, for the working of 
his mills and machinery, and had and enjoyed the same until the 1st September, 
1820, when the defendants erected certain weirs or dams over and across the creek, 
near to and above the dams, embankments, and other erections of tbe plaintiff, and 
continued the same until the 1st August, 1826, and thereby sometimes obstructed 
the water of the creek from flowing in due, usual and proper quantities for the sup- 
ply of the mills and machinery of the plaintiff; and at other times let out the water 
in large, unusual and destructive quantities, and thus prevented the use and enjoy- 
ment of the mills, &c., and injured and broke the dams, flooms, v^rater-wheels, and 
other machinery of the plaintiff. The defendants pleaded the general issue. 
[381] The testimony is very voluminous. To the understanding of the points 
decided by the court, it is however only necessary to state, that the plain- 
tiff, in 1817 and '18, who before had a grist-mill on the Irondequoit creek, erected 
an extensive merchants' or flouring mill with four run of stones, About the same 
time, Rich, one of the defendants, erected a dam on the creek above the plaintiff^s 
mills, of the height of about seven feet, which 3 or 4 years afterwards, he increased 
to the height of eleven feet. The plaintiff^s flouring-mill was usually run day and 
night. In a dry season, it is interrupted from six to eight hours in the twenty -foui 
for the want of water, occasioned by the gates of Rich's mill being shut down, which 
are usually shut down in the night time. The water for one run of stones at Rich's 
mill, is sufficient for the four run in the plaintiff's mill, from the superior advantages 
of its location. In the driest time, there is generally water enough to keep one run 
of stones in operation at Rich's mill alt the tivie^ and another runjialf of the timt, 
but it was proved to be more profitable, and better accommodated customers, to grind 
with all the stones at Rich's only in the day time. It appeared in evidence, by the 
testimony of Samuel T. Gelston, a son-in-law of the plaintiff, that since 1819, he, 
the witness, occupied the merchant-mill and oil-mill o?i shares^ though there was no 
certain agreement as to the terms of occupancy. About two years since, and pre- 
vious to commencement of this suit, the plaintiff and witness settled, and turned the 
use of the mills into rent. The witness allowed plaintiff for the flouring mill an 
average rent of less than 81,000 per year, apd $150 as annual rent for the oil-mill. 
Two years ago, witness made an agreement with plaintiff to occupy the flouring mill, 
at $1,000 annual rent and repairs, and continued to occupy the same till the time 
of trial. 

After the testimony was closed, the defendants' counsel insisted that the plaintiff 

was not entitled to recover for the injury sustained, as it respected the oil-mill and 

merchants' mill, because the interest in those mills was either joint in the plaintiff 

and Gelston, or in Gelston alone, for the whole period of time alleged in the 

[382] declaration ; or the injury was a part of the time to the tenants in commoUy 
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and a part exclusively to the tenant of the tei-m and not to tlie tenant of the/rce- 
hold. The judge decided that the plaintiff was entitled to recover in his own 
name, without joining Gelston ; or, at all events, that the defendants could not take 
advantage of the non-joinder of Gelston at the trial ; and he charged the jury, that 
the plaintiff and the defendants both owning mill-seats upon the same stream, the}' 
were bound to be conciliatory in the use of their rights, and to do each other as lit- 
tle injury as possible ; that the plaintiff had proved that he had sustained a very- 
considerable damage in consequence of llich's dam and his manner of using the wa- 
ter ; that the question for the jury to determine was, whether the defendants had 
unreasonably withheld the water to the injury of the plaintiff, and if they found 
that the water had been unreasonably withheld, then the defendants were liable to 
the plaintiff in damages ; that it appeared from the testimony, that if the defendants 
bad, during the d^y season, run one run of stones the whole time, and one run half 
of the time, the plaintiff would have always been accommodated with a supply of 
water ; that the defendants would thus have done the same quantity of work, as by 
running their three runs twelve hours and then shutting down twelve hours ; that, in 
bis opinion, a reasonable and equitable use of a common right, required the defend- 
ants to adopt the course which would accommodate the plaintiff, without any serious 
injury to themselves, and whether the defendants had unreasonably used their right 
to the prejudice of the plaintiff, was for the determination of the jury. The jury 
found for the plaintiff, with $500 damages. 

M. Chapin, for the defendants, moved for a new trial, principally on the follow- 
ing grounds : 1. That the plaintiff had not such possession of the mills, or interest 
in them during the period laid in the declaration, as will enable him to sustain this 
action ; 2. That the judge misdirected the jury ; 3. That the verdict is against law 
and evidence. (Under the decision of this case, it is deemed unnecessary to note 
more of the argument of the counsel, than what was advanced on the first 
point.) The damage alleged, was to the possession, not to the freehold, [383] 
The plaintiff does not sue as reversioner ; had he done so, he must so have 
averred in his declaration. (1 Chittyh PL 367. 2 ib, 336.) He alleges that he 
was lawfully possessed. It cannot be said that the plaintiff was in possession be- 
cause the mills were worked on shares, because when a settlement took place be- 
tween the plaintiff and Gelston, the relation of landlord and tenant was acknowledged, 
and the use of the mills paid for in rent. The averment that the plaintiff was law- 
fully possessed is material, and must be proved, (1 Chitiy, 366 ;) and the plaintiff, 
failing in the proof, was not entitled to a verdict. The action on the case for dam- 
age done to the possession, and not affecting the freehold, is used here instead of 
trespass, and could be brought by no one who could not maintain trespass where that 
would be the prtJper action. That the tenant in possession alone can sue for dam- 
age to the possession not injuring the inheritance, see 1 Com, Dig. 304, case for a 
nuisance, B, 1 Chitty, 142. At all events, plaintiff was not entitled to recover 
since 1825, when Gelston took a lease of the premises at an annual rent of $1,000, 
and yet the plaintiff has si verdict for the whole time laid in the declaration, up to 
the 1st August, 1826. 

V. Mathews, for plaintiff. The plaintiff and Gelston, the witness, were tenants 
in common of the mill until two years before the trial. They had a joint interest 
in the profits, and any act which tended to lessen or destroy the profits was a joint 
injury ; and for the purpose of recovering damages for that injury, they may be con- 
sidered as jointly possessed. The action is for a tort; and the defendants, to have 
availed themselves of the non-joinder, ought to have plead in abatement ; not having 
done so, the plaintiff is entitled to recover his portion of the damages. (1 Saund. 
291, n. g, k. 6 Johns, R, 108.) The agreement of the witness, two years before 
the trial, to tnfb. the profits into a rent of $1,000 per year, was but a liquidation of 
the profits. The plaintiff could not,'as reversioner, bring a suit to recover damages 
for an injury done to him as tenant in common. The judge was not called upon to 
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instruct the jury that the plaintiiF was entitled to recover only his part of the 
[384] damages, and the verdict was not for one-tenth of the damages proved. It 
is to be presumed, therefore, that the circumstance was taken into considera- 
tion by the jury in making up their verdict ; and the court will not, therefore, dis- 
turb their finding. After the agreement between the witness and the plaintiff, the 
plaintiff was entitled to sue for the injury to the reversion. Regularly, it ought to 
have been averred that he sued as reversioner ; but this is mere inducement. (2 
Cliillij, 337, n.) The defendants could take advantage of this defect only by ol> 
jecting at the trial, to the proof, as variant from the declaration. This objection 
was not taken. The objection there, was, that the interest was either in the plain- 
tiff with Gelston, or in Gelston alone; or otherwise, that the injury was a part of 
the time to the tenants in common, and a part exclusively to the tenant of the term, 
and not to the tenant of the freehold. No objection, therefore, was taken to the 
character in which the plaintiff sued. According to the old law, the plaintiff was 
obliged to state his title in the declaration. By modern decisions, however, it is 
sufficient to state that he was in possession. If the court should consider this ob- 
jection fatal, the plaintiff offers to procure thp release of Gelston. 

By the Courts Sutherland, J. It is not denied that Penficld was the owner 
in fee of the mills which are alleged to have been injured by the unlawful conduct 
of the defendants; but is contended, that from September, 1819, to August, 1826, 
the period within which the injury was sustained, as alleged in the declaration, the 
mills were not in his possession, but in the possession of Gelston, his tenant. Gel- 
ston, who is the son-in-law of the plaintiff, was examined as a witness, and his testi- 
mony contains all the evidence upon this point. He stated that from 1819 to 1825, 
he occupied the plaintiff's oil-mill and merchant mill on shares: that there was no 
certain agreement as to the terms ; but that about two years before this suit, they 
had a settlement, and turned the use of the mills into rent. That he allowed the 
plaintiff an average rent of a little less than $1,000 per annum for the flouring mill, 
and $150 for the oil-mill. That in 1825, he agreed with plaintiff, to occupy 
[385] the flouring mill at $1,000 annual rent and repairs; and continued so to oc- 
cupy it at the time of the trial. From this evidence, it appears that during 
five of the six years laid in the declaration, the mills were occupied by Gelston on 
shares ; by which I understand that the net profits were to be divided between him 
and the plaintiff. Upon a settlement between them at the end of five years, they 
estimated the plaintiff's share of the profits, at about $1 ,000 per annum for the 
flouring mill, and $150 for the oil-mill. This was merely a summary mode adopted 
by the parties of adjusting their accouiits, instead of the more minute and tedious 
process of stating the expense and receipt of the establishment, and did not change 
or affect the nature of Gelston's holding. It was a holding or working of the mills 
for a share of the profits. During this period, I am inclined to think Penfield and 
Gelston must be considered as having been tenants in common in the mills, as well 
as the profits. There was no certain and precise agreement between them. From 
the relation in which they stood to each other, it is probable that it was an arrange- 
ment intended for the benefit of Gelston ; that it was understood that he was to 
manage the establishment, and the profits should be divided as the parties should 
subsequently agree. I should not infer from this evidence, that the exclusive pos- 
session of the mills was in Gelston. The agreement was not for any specified time; 
it was during the will of the parties. For the injury sustained from the withhold- 
ing the water from the mills during this period, the action might undoubtedly, and 
probably ought to have been in the joint names of Penfield and Gelston. They 
had a joint interest, and any act which tended to lessen or destroy the profits of the 
mills, was a joint injury to both ; and for the purpose of recovering^for that injury, 
they might perhaps be considered as jointly possessed, even if the evidence had been 
less vague as to Gelston's holding. But the non-joinder of Gelston could b^ taken 
advantage of, only by plea in abatement. Where there are several tenants in com- 
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mon, and all do not join in an action of trespass quare clausum f regit , the defend- 
ant cannot take advantage of it at the trial, but must plead it in abatement, 
(Brothcrso7i v. Hodges^ 6 Johns, Rep. 108 ;) and this is the general rule in [386] 
actions for torts. (1 Saimd, 251, 291, 7iote g, 2 Saund, 191, 7i, 1, 117 
and 147, g,) T\^e only advantage which can be taken of the non-joinder upon the 
trial, is by way of apportionment of the damages. It is not a ground of nonsuit ; 
and although the fact appears upon the face of the record, it is not a ground of de- 
murrer or of motion in arrest of judgment, or of writ of error. (1 Chitty^s Plead, 
54. 6 T, R. 766. 7 T, R, 279. 1 Bos, ^ Full, 75. 2 Bos, ^ Full. 123. 
5 East, 407, 420.) In relation to the first five years, therefore, the averment in 
the declaration that the plaintiff was possessed of the mills, &c., appears to be suf- 
ficiently supported by the evidence ; and it is now well settled, that in an action of 
this kind, it is not necessary for the plaintiff to allege any thing more in regard to 
his title, than that he was possessed of the premises, and that by reason of such pos- 
session, he was entitled to the use of the water, of which he has been deprived by 
the defendants. (1 ChitUj, 366, 7. 2 Chitty, 337.) But the plaintiff has recov- 
ered damages, not only for the obstruction of the water by defendants, from 1820 
to 1825, but also from 1825 to 1826; and the testimony of Gelston shows, that 
during that time, he was the exclusive possessor of the flouring mill at a fixed annu- 
al rent of $1,000. It seems to me impossible, that the plaintiff can recover for that 
year under this declaration. He was not in fact or in judgment of law the posses- 
sor of the mills during that period. He could not have maintained trespass for any 
unlawful entry into them ; he had neither the possession nor a right to the posses- 
sion. If the injury complained of was of such a nature as to entitle the plaintiff to 
damages as tenant of the freehold, he should have described his interest according- 
ly. Where a reversioner sues for an injury to houses, land, &c., in possession of his 
tenant, he must set forth the character in which he sues, and allege according to the 
fact, that the lands were held by a third person as tenant to -the plaintiff. (1 ChiU 
ty, 366. 2 C kitty, 336.) It seems to be conceded by the counsel for the plain- 
tiff, that this objection would have been fatal, if it had been properly taken at the 
trial. But he contends that the' objection is merely one of variance between 
the declaration and the proof, and that the proof was not objected to on that [387] 
ground. The objection is that the evidence does not support the plaintiff's 
title as laid in the declaration ; and this ground was distinctly taken by the counsel 
for the defendants, and urged upon the court. The case states, that the defendants' 
counsel urged, among other things, that the plaintiff could not recover at least for 
injuries sustained by the oil-mill and merchant mill, on the ground that the interest 
was either in the plaintiff with Gelston, or in Gelston alone for the whole period, or 
because the injury was a part of the time to the tenant in common, and a part ex- 
clusively to the tenant of the term, and not the tenant of the freehold. Now the 
only interest alleged in the declaration, was the possession of the plaintiff, and the 
only evidence of interest upon the trial, was that which went to the fact of posses- 
sion ; when the defendants objected, therefore, that the plaintiff could not recover, 
because the injury proved was for a part of the period exclusively to Gelston, the 
tenant of the term, it was substantially objecting that the plaintiff's proof varied 
from his declaration, but it was not necessary to put the objection in that specific 
form. This is not a bill of exceptions, but a case ; and if it appears that the plain- 
tiff ought not to have recovered on grounds which, if they had been specifically 
taken at the trial could not have been obviated, the verdict should be set aside. 
Upon this ground, therefore, I am of opinion, that a new trial should be granted. 
It becomes unnecessary, therefore, to express any definite opinion upon the merits 
of the case ; and as it is apparent that any opinion which the court might express, 
would not terminate the controversy and supersede the necessity of a new trial, it is 
deemed inexpedient to discuss at large the principles of law which the case presents, 
or to analyze the evidence in order to ascertain whether it supports the verdict. 
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I shall simply remark, that the charge of the judge appears to me to be substan- 
tially in accordance with the principles established by this court in the analogous 
cases of Palmer v. Mulligan^ (3 CaineSy 307,) of Piatt v. Johnsmi and Root, (15 
Johiis, R, 213,) and Merritt v. Brinckerhoffy (17 Jofins. R, 306,) and that 
[388] it is not a case in which the court would interfere with the verdict, as 
against the weight of evidence. It is not intended, however, to preclude 
the discussion either of the questions of law or of fact, if the case should again be 
presented to the court in substantially the same form 

New trial granted. 



Jackson-, ex dem. Reeves, vs. Topping. 

Where in a deed by a parent to his child, reserving a maintenance to himself, and requiring the payment 
of his debts, was contained a condition giving a right of re-entry to the grantor, in case the grantee 
neglected to pay such debts, and suffered the grantor to be put to cost, trouble or expense, on account 
of the same : it was held, that after the decease of the grantor, the neglect to pay a debt due by him, 
though not presented until after his decease, worked a forfeiture of the estate ; and in an action of 
ejectment, another of the children of the grantor who presented such demand, was held entitled to re- 
cover his share of the estate as one of the heirs at law for a breach of the condition, although the 
grantor had not becTi fmt to any cost, trouble or expense on account of the debt, that pa.rt of the con- 
dition being adjudt^ol operative only during the life of the grantor. The grammatical sense of words 
is not adhered to in tae construction of either a deed or will, where a contrary intent is apparent; and 
to give effect to the intention of parties, the word and may be read or. 

Where a grantor has a right to enter for condition broken, his heir, although not expressly named, may 
avail himself of the covenant after the decease of the ancestor. 

This was an action of ejectment, tried at the Suffolk circuit, in June, 1827, be- 
fore the Hon. Ogden Edwards, one of the circuit judges. The lessor of the 
plaintiff, as one of the children and heirs at law of David Reeves, sen., claimed to 
recover the one fourth of certain premises conveyed by his father to his brother 
David Reeves, jun., by deed bearing date the 23d March, 1821, in the possession of 
the defendant, relying upon a forfeiture of the estate by a breach of a condition con- 
tained in the deed as the ground of his recovery. 

The deed from D. Reeves, senior, to D. Reeves, junior, contains.a recital, that the 
grantor, by reason of age and infirmity, is not capable of attending to his estate and 
affsxirs, and therefore has agreed to give all his real property to his son, the grantee, 
so that he shall pay the debts of his father, and afford him a maintenance. The 
grantor then, in order to carry the agreement into effect, and in consideration of 
natural love and affection, and of the provisoes, covenants, and conditions in the 
deed contained to be performed by the grantee, conveyed to the grantee in fee, all 
and singular his lands, &c. The grantee covenants that he shall and will pay all 
debts, &c., outstanding against the grantor, and will keep harmless and indemnified 

the grantor from all such debts, &c., and from all actions, suits and damages 
[389] that may arise from the non-payment thereof; and that the grantee shall 

and will provide the grantot and his wife a suitable and comfortable mainte- 
nance. Then follows a condition^ that if the grantee shall neglect or refuse to pay 
and fulfil all the conditions and covenants contained in the deed, and shall suffer the 
grantor to be put to any cost, trouble or expense, on account of the same, or shall 
neglect or refuse to provide for him a maintenance, in the manner specified in the 
deed, that then, in all, or either, or any of the cases aforesaid, it shall and may be 
lawful, to and for the grantor, all and singular the premises by the said conveyance 
granted, to take, re-possess and enjoy, as in his former estate. The grantee entered, 
and remained in possession of the premises during the life-time of his father, (who 
died within two years after the date of the conveyance,) and until the 9tli July, 1823* 
when he conveyed the same to the defendant in fee. 
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After the death of D. Reeves, senior, and previous to the conveyance to the de- 
fendant, Apollos Reeves, the lessor of the plaintiff, presented to D. Reeves, junior, 
for payment, sundry demands against their late father, and against D. Reeves, junior, 
himself. Amongst the demands against D. Reeves, senior, was a promissory note, 
purporting to have been given by him to the lessor of the plaintiff, for $550, bear- 
ing date 6th August, 1817. D. Reeves, junior, alleged that some of the demands 
were unfounded and others paid ; and amongst those alleged to be paid, was the note 
for $550. The parties, on the 8th April, 1823, submitted their differences to arbi- 
tration, and entered into bonds, by which they submitted all manner of accounts, 
bills, bonds, specialties, notes, quarrels, controversies, damages and demands what- 
soever, to the arbitrament of the persons chosen to decide between them. The arbi- 
trators on the same day awarded, that D. Reeves, junior, should pay unto the lessor 
of the plaintiff $650, oi^ the 8th June, then next, and that the parties should mu- 
tually execute to each other a general release of all controversies, debts, dues and 
demands whatsoever. One of the arbitrators testified, that the arbitrators 
rejected all the demands of the lessor of the plaintiff, except the note above [390] 
mentioned, which they allowed, and which was the foundation of the award, 
and the only ground on which the arbitrators proceeded ; that the lessor of the plain- 
tiff did^not, before them, set up any claim to the premises in question, as one of the 
heirs at law of D. Reeves, senior, nor was the title to the premises, as between the 
brothers, or in any other way, then drawn in question, or passed upon by the arbi- 
trators. The note given by D. Reeves, senior, was produced in evidence, as also 
the award of the arbitrators, although objected to as inadmissible against the defend- 
ant, he not being a party to the submission. It further appeared, that in pursuance 
of the award, the lessor of the plaintiff, on the 9th April, 1823, executed a release 
to D. Reeves, junior, of all claims, demands and dues ; that he brought an action 
• against D. Reeves, junior, on the award, and recovered judgment against him by de- 
fault, in February, 1824. There was no proof that this judgment had since been 
paid. 

On this evidence, the plaintiff insisted, that the neglect of D. Reeves, junior, to 
satisfy the demand due to the lessor of the plaintiff, was a breach of the condition 
contained in the deed from D. Reeves, senior, and a forfeiture of the estate thereby 
granted, and consequently the heirs of D. Reeves, senior, had a right to re-enter on 
the premises. The defendant contended that the estate was not forfeited, 1. Be- 
cause there was not sufficient evidence of the existence of a debt due from D. Reeves, 
senior, to the lessor of the plaintiff; 2. Because it had not been shewn, that D. 
Reeves, senior, had been put to any trouble or charge on account of that debt ; 3. 
That if there was a breach of the condition, it had been waived by the submission 
to arbitration, and by the proceeding against D. Reeves, junior, personally, on the 
award ; and 4. That the release executed by D. Reeves, junior, was a bar to this 
action. A verdict was taken for the plaintiff, subject to the opinion of this court. 

P. Robert, for plaintiff. The only question relative to the breach of 
the condition, is, whether the neglect of payment relied on to produce a for- [391] 
feiture of the estate, ought not to have happened in the lifetime of the gran- 
tor, and he subjected to costs, trouble or expense. On the part of the plaintiff, it is 
contended that a neglect to pay the debts of the testator produces the forfeiture, 
whether such neglect was during the lifetime of the grantor or since his death. The 
grantor intended his debts should be paid. It was one of the principal objects of 
the^rant, and so stated in the conveyance. The right of re-entry is given by the 
condition, on the happening of all, or any, or either of the cases specified in the 
conveyance, to wit, the failure to pay the debts, &c. &c.' The only possible ground 
for questioning this intention, is the use of the copulative conjunction and, instead 
of* the disjunctive or; from which it may be argued, that it was not intended that 
the estiite should revert, unless the grantor was put to costs, in consequence of the 
neglect of the grantee to pay the debts. But the court will not support this con 
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struction, as It would be inconsistent with the general tenor and scope of the instra- 
ment, and defeat the obvious and declared intention of the grantor. (6 Johiis. R. 64.) 
The indebtedness of the grantor was fully and conclusively shewn. The note 
was produced on the trial. The liability of the grantee to pay the. amount was 
settled by the award of the arbitrators, whilst the title remained in the grantee, 
and before he transferred the possession. The decision of the arbitrators is con- 
clusive, and binding upon the defendant, who derived his title from the grantee. 
(1 St alkie's Ec. part 2, p. 192, 194.) The submission and award are equivalent 
to an admission of the existence of the debt, and being made by a party in posses- 
sion, is binding upon the defendant claiming under him. (4 Johns, R. 230.) 

Neither the submission, nor the suit on the award, destroyed the plaintiff's right 
of entry. There was no breach of the condition, until the debt was ascertained, 
and the time of payment directed by the award had expired. The debt was not 
ascertained until the date of the award, which was on the 8th April, 1823, and the 
time of payment was the 8th June. The submission, therefore, being ante- 
[392] cedent to the breach of the condition, could not affect the right of entry, 
otherwise thjin as furnishing evidence of that right. The suit on the award, 
was an attempt to collect the amount adjudged ; but failing in obtaining satisfac- 
tion, the lessor of the plaintiff had a right to pursue his remedy by this action. 

S. B. Strong, for defendant. A forfeiture could not accrue, unless there was 
not only a neglect to pay a debt of the grantor, but he subjected to costs, trouble 
or expense in consequence. The debt, in this case, was not demanded until after 
the decease of the grantor ; of course, the latter event could not happen. It is 
not denied, on the other side, that, according to the grammatical construction of 
the condition, the event of costs, trouble or expense, must happen to create a for- 
feiture. Why then should it not prevail ? Courts formerly were very strict in ad- 
hering to the literal construction of deeds : (2 Vernorij 388; 2 St7'. 1175; 8> 
Atkyns, 193 ; 1 Wils, 140; '6B. ^ E, 470 ;) recently they have departed from. 
this strictness, but they have done so in cases arising on wills ; and this court, in ^ 
Johns, i2. 58, are cautious in confining the rule to wills. In the construction of 
deeds, courts adhere more closely to the grammatical meaning of words, especially^ 
when the words may create a forfeiture of the estate. Restrictions on the title t(^ 
real estate are generally odious in the law, and ought not to be favored. (Sh&p^ 
Touch, 133. 4 Leon, 241. Co, Litt, 219, h. Litt, R, 128.) In no instance has^ 
one word been substituted for another, unless a strict grammatical constructioifc^ 
would counteract the clear and manifest intention of the parties, or cause injustice. 
A right of re-entry was not necessary to be reserved in this case, to secure the pay-^- 
ment of debts, though it might be proper for the protection of the grantor. Thes^ 
conveyance to the grantee, for the considerations specified, did not destroy the lien, 
of creditors upon the land. The whole scope of the condition shews, that it was^ 
only for his own comfort and protection that the grantor provided. The right of 
entry is reserved to himself not to his heirs : he is to re-possess and enjoy as in his- 
former estate. The grantor may well have intended that his grantee should-- 
[393] pay his debts without subjecting him to a forfeiture for non-payment, un- 
less he himself was damnified. Again ; the construction the defendant con- 
tends for, can injure no one. It could not injure the grantor ; for the moment h^ 
was put to costs, trouble or expense, the estate was forfeited : nor his heirs ; for if 
they did not inherit property from their father, they were not liable to his debts v 
and if they did, and were compelled to pay debts of their ancestor, they were en- 
titled to claim substitution in the place of the creditors: nor creditors; for by 
accepting the conveyance, the grantor is liable to them, either at law or in equity* 
What, then, could be the inducement to provide for the forfeiture of the estate, 
simply for the neglect in paying debts, when such provision was not necessary for 
the protection of the grantor, his heirs, or his creditors ? According to the con- 
struction contended for on the other side, the grantee would not have had the 
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power to alien the land, after the decease of the grantor ; for if, at any time subse- 
quent to the purchase, a debt of the grantor should be demanded of the grantee, 
and he should neglect to pay the same, the estate of the purchaser would be for- 
feited, though the debt might be of the most trifling amount, and the purchaser 
totally ignorant of the transaction. 

The evidence adduced was insufficient to shew a subsisting debt. The produc- 
tion of the note, as between maker and payee, would undoubtedly be sufficient • but 
not so in this case : the grantee was bound to pay the debts of the grantor , but it 
was incumbent on the creditor to shew that this was a debt, by shewing the con- 
sideration. Nor was the award evidence of indebtedness against the defendant : a 
judgment of a court of record would have been ; but the defendant was not a party 
to the submission, and therefore not bound by it. 

The lessor of the plaintiff, by accepting the sealed award of the arbitrators, ex- 
tinguished the simple contract debt; {2Jok7ts. C. 185; 6' Co. 44, Z. i Yelc, 38;) 
the release cxtinguii^hed the original demand against the grantor ; and the sum due 
on the award was the individual debt of the grantee, which was sought to be en- 
forced against him by action. 

By the Court y Wood worth, J. It appears to me, that the material [394] 
question to be considered in this case is, whether, in order to constitute a 
forfeiture, there must be both a refusal to pay the debts, and proof that the grantor 
was put to costs, trouble or expense. The remaining questions are not attended 
with difficulty. In the first place, here was a debt claimed to be due from the 
grantor, which was disputed and payment refused. It cannot be the fair construc- 
tion of the covenant, to deny the right of questioning the justice of the demand ; 
consequently, the grantee had a right to insist that the demand be established. 
The parties selected the forum, and submitted to arbitrators. They adjudged the 
note to be a valid existing demand, to the amount of $650. After this was done, 
the grantee, according to the plain intent of the covenant, ought to have paid ; for 
it was no longer competent to deny the validity of the debt. It was not pretended 
that payment was then, or at any subsequent period made. If this had been relied 
on, it was the duty of the grantee, or those who represented him, to have estab- 
lished the fact ; but they have not done so. Here, then, so far as depended on a 
refusal or neglect to pay, the condition was broken. The lessor had, then, his elec- 
tion, either to insist on a forfeiture, (provided non-payment merely was a sufficient 
ground,) or to waive that remedy until an attempt was made to compel payment 
against the grantee by process of law, founded' on the award. The latter was 
elected, and judgment recovered. No execution appears to have been issued. 
Why there were no further proceedings after judgment, is not stated : nor is it ma- 
terial ; for the neglect or refusal to pay, which existed at the time the award was 
made, continued when the judgment was rendered. The lessor, then, elected to 
pursue the other remedy, which is the present action. The grantee of the father 
having conveyed to the defendant, the suit is necessarily against him. If enough 
has been shewn to entitle the lessor to recover, had the first grantee continued in 
possession, it is sufficient as against the defendant. He succeeded to the rights of 
his gKintor, and no more. He represents him ; and for the purpose of this 
suit, stands in his place. In law, there is a privity of estate between them ; [395] 
and if there has been a forfeiture, it cannot be defeated by a transmission of 
the title from one to the other. This was an estate upon condition. It cannot be 
urged that it is even a hard case again t the defendant ; for he purchased with full 
knowledge of the condition ; or, if not, it behoved him to inquire and examine the 
title before he purchased. Neither is there any doubt, that on a covenant for the 
grantor to enter for condition broken, his heir, after the death of his ancestor, may 
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avail himself of the covenant, although not expressly named. The doctrine Is laid 
down in Cnnse, tit. Estate on Cnnd. ch. 1, s, 17, Bacon, tit* Cond. E.{a) 

Having thus disposed of the minor questions, I will briefly consider the legal ef- 
fect and operation of the covenant inserted in the deed. It will be perceived, that 
according to the view taken, there has been a neglect or refusal to pay, and conse- 
quently the question is narrowed down to this : whether it was also necessary to 
have shewn the further fact, that the grantor had been put to costs, trouble or ex- 
pense? If this be indispensable, there has been no forfeiture; for it is not alleged, 
that a demand of any kind was ever made on the father. In courts of law, it is a 
well settled rule in the construction of covenants of this description, to lean against 
that interpretation which creates a forfeiture, if admissible from the words of the 
instrument. To give effect to this rule, the whole instrument must be considered, 
as well as the particular clause relied on. On looking at the deed, it is evident the 
grantor intended that the grantee should hold the estate, if he paid the debts and 
supported the grantor in the manner stipulated. On the supposition that the word 
"a?«(i" is to be understood as a copulative, and not a disjunctive, then it follows, 
that in addition to the neglect or refusal to pay, the grantor must have been put to 
costs, trouble and expense. This part of the condition was probably inserted, to 
guard against the anxiety and vexation that a law suit might occasion to a person 
enfeebled by age and infirmities. If it be so, this part seems to apply to the grantor 

personally, and for his protection merely, and therefore ceased to operate af-' 
[396] ter his death. His representatives do not appear to be within its provisions; 

that is, it cannot be construed so as to require that they, also, should be put 
to costs, before the question of forfeiture can arise. If, then, after the death of the 
grantor, this clause no longer formed a part of the condition, what is its effect as 
to the residue ? Is the residue of the condition of no avail, so that the grantee 
holds the estate absolutely, and nothing remains but a covenant to pay the debts ? 
This interpretation would annul, what, to say the least, was declared to be a part of 
the condition upon which the estate was to depend. I incline to the opinion, that 
in order to give effect to the whole, the construction is this, that to create a forfeit* 
lire during the life of the grantor, two contingencies must happen;^!. There must 
be a neglect or refusal to pay, and, 2. The grantor must be put to cost. After the 
death of the grantor, the latter event becoming impossible, the former condition 
alone remained ; and, consequently, on its being shewn that the grantee neglected, 
or refused to pay, the heirs of the grantor were entitled to enter. During the life 
of the grantor, it will be admitted, that one of the contingencies singly would give 
no right of action : both must concur. From this view of the subject it follows, 
that as the condition guards against costs, and at the death of the grantor the other 
only remained in force, and there being a breach as to that, the plaintiff Ls entitled 
to recover. 

But if I am in error as to the construction given, then the question arises, whether' 
the word ^'•aiid*^ is not used in the sense of "or'' thus putting the forfeiture on eithef 
of these grounds, viz. refusal to pay, or being put to costs, or in not affording m 
maintenance. It is well settled at the present day, although for a long time a vexa^ 
ia questio in England, that the grammatical sense is not to be adhered to, either vm 
a will or deed, where a contrary intent is apparent. The case of Jackson v. Blanr- 
than, (6 Johns, R. 64,) where the authorities are reviewed, seems to be decisive 03 
this point. The case arose on a will, but the authorities cited shew that the princi-* 
pie applies equally to deeds. In Wright v. Kemp, (3 D. & E. 470,) the questioD 

came up on a surrender of copyhold premises. Lord Kenyon observed, that 
[897] in deeds, certain legal phrases must be used, to create certain estates, bul 

beyond that he would say with Lord Hardwicke, that there is no magic in 
particular words, further than as they show the intention of the parties. Ashurs:. 
^ — - _ _ ■ ^* 

(a) Welch v. Silliman, 2 HiU, 491. 
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justice, says, "We must collect the intention of the parties in deeds, as well as in 
"vills, to give effect to which, the word * or' may in both cases be equally construed 
into *awd.'" There being, then, no doubt that the word " and" is not confined to 
the grammatical sense, but may be read as "or," so as to put the right of entry in 
"the disjunctive, it only remains to consider whether the plain intent of the grantor 
'was not, that it should be so considered. I think this is manifest from the whole 
instrument. The recital shows the moving cause, that the debts should be honestly 
j)aid, and the grantor maintained. To enable the grantee to do this, the grantor 
jp&Tts with his whole estate, upon condition ; or, in other words, he was willing the 
^antec should enjoy, provided he would pay the debts and maintain him. Is it not 
evident, that the grantor intended to secure this object with absolute certainty ? and 
3f so, that intent might be defeated by following the grammatical sense. Suppose a 
•creditor, holding a promissory note against the grantor, given five years before the 
execution of the deed : he reposes in confidence until after six years had elapsed, 
and then calls on the grantor, who, on . request, refuses to pay. The creditor con- 
<;ludes not to prosecute, and his debt remains indefinitely unpaid. According to 
"the doctrine contended for, here would be no forfeiture, and yet it cannot be doubt- 
ed, that it never was the intention, in such a case, that the grantor should not be 
at liberty to enter for condition broken. Suppose, further, that there were a num- 
\>CT of debts known to the grantee, and admitted as valid ; they apply for payment ; 
it is refused, and yet they omit to prosecute for years ; did the grantor imagine that, 
in such an event, there would be no forfeiture ? If so, provided there were no costs 
incurred, he would be obliged to see his creditors unpaid, and yet without the power 
•o resume his estate ; and that, too, notwithstanding the consideration was expressly 
chat the grantee should pay. Not satisfied to rely on a covenant of the gran- 
tee to pay, he proceeds to convey the estate upon condition. It cannot rea- [398] 
sonably be supposed that this primary object was intended to be impaired, by 
annexing the unimportant fact that costs must also accrue, but rather, that so par- 
"ticular and jealous was he to insure speedy justice to his creditors, and save himself 
£rora all disquietude on the subject, he adds a further condition, that no costs or ex- 
pense be made. This, I understand, on a fair construction of the deed, to be of it- 
self sufficient, and consequently subjecting the estate to forfeiture, on the breach of 
either condition. 

In this view of the subject, the plaintiff is entitled to judgment. 



Littlefield, sheriff of Erie, aas. Brown. (a) 

Xn case of a voluntary escape, although the prisoner return before suit brought, the escape is not ipso 
Ybc^o purged as in the cose of a negligent escape, but the plaintiff may prosecute for it ; he maj, 
however, aflBrm the defendant in prison at his suit, but such affirmation will not be presumed ; it re- 
quires some positive act ; either new process or notice that the prisoner is received again as a prisoner 
at the plaintiff ^s suit, (b) 

"Where there is a voluntary escape of a defendant in execution, and a subsequent recaption or return 
without the authority of the plaintiff, the defendant is not a prisoner at the suit of the plaintiff, though 
he were looked up every night; and not being such prisoner, there can be no escape, (c) 

A suit against the sheriff for an escape, is an election on the part of the plaintiff to consider the prison- 
er out of custody ; it is the determination of the election of the plaintiff to look to the sheriff, and of 
oonne not to look to the defendant ; and during the pendency of the suit, the debtor may depart from 

** I ■ 

(a) Same ease, 7 Wend. 454, and 11 Wend. 467. 

(b) See the subject well considered in Lansing v. Fleet, 2 Johnson^s Cases, 16, and notes to Shepard's 
£d. See 2 B. S. 437, § 67, (U.) 

(c) But the sheriff may retake him during the life of the process. Olmstead v. Baymond, 6 Johns. 
•2. Arnold v, Steeves, 19 Wend. 514. Bronson v, Noyes, 7 Wend. 188. Or the plaintiff may issue a 
tttir ezeeatkm trnd retake the defendant. Wesson v. Chamberlain, 3 Comstock^ 331. 2 B. S. 364, § 8. 
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the jail with impunity. If the plaintiff fails in his suit, he has no further remedy ajj^inst the sheriff, 
but intist pursue his remedy against the original debtor. 
In an action of debt against a sheriff, for the escape of a prisoner in exeeotion^ the plaintiff is not enti- 
tled to recover interest on the debt or damages for which the prisoner was oommitted. 

This was an action of deht^ against the defendant, sheriiF of Erie, for the escape 
of a prisoner from execution. The phiintiff, Brown, in August, 1819, obtained a 
judgment in the counnon plcjis of Erie, against one Hopkins, on which a ca. sa. 
issued, returnable in November, 1823, by virtue whereof, Hopkins was arrested; 
and it would seem the deputy who arrested him, suffered a voluntary escape, pre- 
vious to the return of the ca. sa., but committed the defendant to the liberties of tho 
jail at the return of the execution. In October, 18*23, the plaintiff commenced a 
suit against the sheriff for the escape of the defendant, which was put at issue and 
noticed for trial. In the winter of 1824, Hopkins having remained in custody since 
his commitment, discovered a defect in the teste of the ca. sa., and supposing 
r399] it rendere<l the execution void, left the limits of the jail, and remained ab- 
sent. On the 12th June, 1824, this suit was commenced for the last es- 
cape. The plaintiff neglected to try the suit commenced in October, 1823, for the 
voluntary escay>e, and judgment as in case of nonsuit for not bringing the same to 
trial was obtained aixainst him in August, 1825. The escape of Hopkins in the 
winter of 1824, and his continuance off of the limits until June, were proved. The 
defendant's counsel insisted, that the plaintiff was not entitled to recover ; that hav- . 
ing commenced a suit for the voluntary escape of Hopkins, previous to his commit- 
ment to prison, he had elected to consider him not in custody; and not having af- 
firmed his subsequent imprisonment, he was not now at liberty to say that he was 
legally in custoily at his suit at the time of the alleged escape, in the winter of 
1824, for which this action was brought. The presiding judge overruled the objec- 
tion, and directed the jury to find for the plaintiff the amount of the judgraent ob- 
tained against Hopkins, with the interest of the same from the time of its rendition 
to the commencement of this suit. The jury found accordingly. Exceptions were 
taken to the opinion of the judge and direction to the jury, and a motion is now 
made for a new trial. 

J. A. Spencer, for the defendant. In an action of debt against a sheriff for the 
escape of a prisoner in execution, he is answerable only for the debt and damages for 
which such person was committed. (1 R. L. 425. 2 Johns, R, 454. 14 Johns, 
R, 552. 2 D. ^ E. 126.) The judge therefore erred in directing the jury to al- 
low interest. 

By the suit against the sheriff for (he voluntary escape, the plaintiff elected to 
afiirm the defendant in the execution oJtt of custody, and he could not subsequent- 
ly allege that he was in custody, and complain of a subsequent escape. The right 
to recover against the sheriff, is a strictly legal right ; if the plaintiff has once made 
his election, and sued the sheriff, it is conclusive. (Sec 4 Johns. R, 469.) The 
first escape was voluntary ; the sheriff had no right to retake, the defendant in the 
execution, and a bond for the liberties given on such recaption would have 
[400] been void. (15 .Johns, R. 256.) When a voluntary escape comes to the 
knowledge of a plaintiff, and the defendant is subsequently committed, the 
plaintiff is bound to make his election, whether he will consider the defendant m 
custody or not. In this case, he elected to consider him -out of custody by suing the 
sheriff, and the commencement of the suit was the determination of his election. 
(13 Johns. R. 121.) He could not subsequently require the sheriff to keep the de- 
fendant in custody, nor hold him answerable for bis remaining a true and faithral 
prisoner. He was not entitled to this double remedy. He might sue the sheriff 
for the escape, and issue an execution against the property of the defendant, (8 
Johns. R. 361,) but he could not sue the sheriff and proceed against the body of the 
defendant ; if he issues a new ca. sa. the remedy against the sheriff is gone. (* 
Wils. 295.) Without directions from the plamtiff to detain the defendant in custo- 
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dy on his commitment, after the voluntary escape, the sheriff was liable to an action 
for false imprisonment. 

Gr. C. Bronson, for plaintiflF. The plaintiff is entitled to interest. When the 
decision was made in Rawsan and Dole^ (2 Johiis, R, 454,) that the sheriff was not 
liable to interest, interest was not recoverable on judgments ; since then, the legis- 
lature have authorized its collection. (1 R. L, 506.) In an action by the sheriff 
on a bond for the limits, the measure of damages to which he is entitled, is the 
amount due in the original action, (1 R, L. 430, s, 9 ;) and if the rule in 2 Johnson 
is still to prevail, the sheriff will make a handsome speculation where the sum for 
which the defendant is committed happens to be of considerable amount. The rule 
in 2 Z). 4* -E. is general, and applies to the existing law in relation to interest, giv- 
ing the same remedy against the sheriff which the sheriff has against the debtor. 

There is no evidence that there was an escape previous to that for which the 
action was brought ; but if there was such escape, it cannot be permitted to a 
sheriff to allege his own misconduct as an answer to an action ; to be allowed to 
say, I heretofore suffered a voluntary escape, and therefore you cannot 
maintain your action. Such is not the morality" of the common law. If the [401] 
plaintiff is estopped by his former suit from alleging that the defendant in 
the execution was in custody at the time of the escape alleged in the declaration in 
this suit, the defendant is equally estopped by his defence in that suit, in which he 
denied the escape. The principle of election, as applicable to these cases i% that 
after a judgment obtained in a suit for an escape, by which it is found that there 
has been an escape, the plaintiff shall not be permitted to say that a defendant is 
still in custody, and hold the sheriff responsible for his remaining a faithful prisoner ; 
so is the decision in Rawson ^ Dole, The case in 15 Johnson^ only determines 
that a sheriff will not be protected in re- taking a defendant after a voluntary escape, 
unless the plaintiff gives him new process. The substance of the defence here is, 
that a sheriff ought not to be held responsible, because a former action was brought 
against him for an escape, although the plaintiff in that action submitted to a non- 
suit, from a conviction that it could not be maintained. 

By the Courts Savage, Ch. J. It was contended at the circuit and upon the 
argument of this case, that the plaintiff having brought a suit for a voluntary 
escape, had elected to consider Hopkins out of custody ; and having done no act to 
affirm the imprisonment of Hopkins after his commitment to prison, he is now at 
liberty to consider Hopkins as legally in custody at his suit, when the escape took 
place for which this suit is prosecuted. The judge at the circuit overruled the de- 
fence, and allowed the plaintiff to recover for the amount endorsed on the ca. sa. 
and interest from the docketing the judgment to the commencement of this suit. 

On the question of interest, the judge erred. The statute (1 R, L. 425, s, 9,)((?) 
makes the sheriff answerable for the debt and damages for which the prisoner 
was committed. This was so decided in Rawson v. Bole, (2 Johns. Rep, 454,) 
and in Thomas v. Weed, (14 Johns, R, 255,) where it is stated, that the plaintiff 
had his election to bring debt upon the statute and recover what the statute gives ; 
or to bring case at common law, and recover the true amount of his dama- 
ges, whatever they may be. Had case been brought, the defendant might [402] 
have shewn circumstances of mitigation, by reason^of which, the plaintirf might 
perhaps have recovered but nominal damages. There is, therefore, no hardship in the 
ease. The statute allowing interest on judgments, docs not affect this question. 
The same question was determined by this court in the cause of Bridge v. Kijig, 
decided in 1826. But a new trial is not necessary to give redress for this error. 

It becomes necessary therefore, to examine the principal ground of defence. Did 
the commencement of the suit for a voluntarv escape of Hopkins, determine th« 
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plaintiff's election to consider him out of custody ? If sq, he was not a pfisoncKT" at 
the suit of the pluiutift at the time of the escape for which this suit is brought. 

The ca. sa. upon which Hopkins was imprisoned, was returnable at the W ov. 
term, 1828, of the common pleas. The writ in the action for the voluntary esci 
was returnable at the October term, 1823, of this court. The escape for w 

this suit is brought, first took place in the winter of 1824. Between a volunt ary 

and a negligent escape, there is a striking difference as regards the rights of the 

sheriff. His liabilities to the plaintiff are the same in both cases. There is, h^ ow- 
ever, a difference as to the remedy. In case of a negligent escape, if the pri.s( 
return before suit brought, the escape is purged and he is of course a prisoner 
at the suit of the plaintiff. But in case of a voluiitary escape, although 
prisoner return before suit brought, the escape is not ipso facto purged as in cas( 




a negligent escape ; but the plaintiff may prosecute for it. He may however ai 
him in prison at his suit, but such affirmation will not be presumed. It requ 
some positive act ; <;Jther new process, or notice that the prisoner is received 
as a prisoner at the plaintiff's suit. The sheriff 's rights, however, in relation to 
prisoner, are very diiferent. In case of a negligent escape, the sheriff may pui 
and retake the prisoner ; in case of a voluntary escape, he cannot without autho 
from the plaiatiff : yet it seems, in case of a voluntary return of the prisoner, 

sheriff may receive him into custody, but cannot detain him without 
[403} authority or assent of the plaintiff. These principles, if I mistake not, 

found established by the decisions of this court. The case of Laiisin 
Fleet, (2 Johns, C. 3,) was an action by the sheriff against one of his deputie 
his bond of indemnity, alleging the escape of one Hicks. Hicks had been 
arrested by an other deputy, (Merritt,) who voluntarily suffered him to go at la z^ge 
after having been in custody about an hour. Two days after, Merritt arre^^ted 
Hicks again, and delivered him to the defendant, who received him and from wfc:»om 
he escaped. On a verdict for the plaintiff, subject to the opinion of this court, the 
case was very ably discussed by Radcliff^ Kent and Benson^ justices, who diff^^ red 
only upon the question of what authority from the plaintiff was necessary to au "i:^ io- 
rize a sheriff to detain a prisoner who submits to a recaption after a voluntary^ es- 
cape ; Radcliff, justice, holding that the prisoner must be considered in prison* at 
the suit of the plaintiff of course, without some pasitive act of the plaintiff, de^ *e^ 
mining his election to proceed against the sheriff: the other justices maintaining, '<>2)a( 
without some positive authority from the plaintiff, the sheriff cannot retake or d© 't^ 
the prisoner ; and Kent, justice, adopts the language of chief justice Wilmof 9 (2 
Wils, 295,) that after a voluntary escape and voluntary return without autho J^tj 
from the plaintiff, he is not a prisoner at the plaintiff's suit, although locked ^ 
every night. In Thompson v. Lockwood, (15 Johns, R, 258,) Spencer, justice, 
says, that *' the case of Laitsing v. Fleet, settles the point, that after a volun**^ 
escape, the sheriff cannot lawfully retake or detain a prisoner, unless the plaintiff i^ 
the execution shall issue a new process ; nor can he detain on the surrender of ^^^ 
prisoner himself, unless the plaintiff in the execution does some act shewing iw 
election to hold him on the old process." There is but one exception, which is *^^ 
case of transfer from an old to a new sheriff. It is not material in this case, ^ 
consider what act on the part of tfle plaintiff is sufficient, aftejr an escape, to w»i^^ 
the remedy against the sheriff and affirm the debtor in custody, as no such act w 

pretended According to the doctrine, then, in the case of Lansing ^' 
[404] Fleet, Hopkins, on the supposition that there had been a voluntary escare» 

and a subsequent recaption or return, without the authority of the plaintiC 
was not a prisoner at the suit of the plaintiff when the escape took place which ^ 
the subject of this suit, nor had he been such prisoner at any time after the volun 
tary escape. The fact, however, of such voluntary escape, is not established by 
proof unless the act of the plaintiff in bringing an action for such escape, is an atl' 
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znission on his part, that such au escape had taken place and that he was cognizant 
of the fact. 

The case of Rawson v. Turner, (4 Johns, R, 469,) proves that when a new she- 
liff receives a prisoner from his predecessor, he is bound to detain him, notwithstand- 
ing a voluntary escape in the time of his predecessor. And aUo that a prosecution 
and judgment for sucli escape, against the former sheriff, is a bar to an action against 
the new sheriff for a subsequent escape. Va7i Ness, justice, who delivered the 
opinion of the court, says, ''He, (the plaintiff) ought not to be allowed to proceed 
against the sheriflF for the escape, and at the same time hold the prisoner in execu- 
tion." In this case, the plaintiff had proceeded to judgment ; of course, the fact of 
the voluntary escape had been proved. In the case of McEhoy v. Mancius, fl3 
Johns. R, 1*22,) the court, referring to the case of Rawso?f. v. Turner, considers it 
as deciding that the bringing a suit is Ihe determination of the plaintiff's election, 
which he had, either to consider the prisoner out of custody or in execution. The 
case of a new sheriflF receiving a prisoner from his predecessor, it has been observed, 
is" an exception to the general rule, as to the legality of his detention after a volun- 
tary escape without authority from the plaintiflF, the reasons for which need not here 
be stated. 

From the principles established in the latter case, it follows that the bringing a 
suit against a sheriff, is an election on the part of the plaintiff, to consider Hopkins 
out of custody. It would be idle for a plaintiff to prosecute the sheriff for an 
escape, when in truth no escape had happened ; but is the commencement of such a 
suit to conclude the plaintiff ? The commencement of a suit seems to be an 
assertion by the plaintiff that a right of action exists, that an escape has [405] 
taken place. It is also the determination of the election of the plaintiff, to 
look to the sheriff, and of course not to pursue the original defendant. But suppose 
the plaintiff had gone to trial in the former suit, and had failed in proving a volun- 
tary escape, the fact would then be established that no such escape had been made ; 
could he then maintain this action, or must he again charge Hopkins in execution ? 
If this suit could not be maintained, it would follow, that when a suit is brought for 
an escape, the plaintiff affirms his debtor out of prison ; and during the pendency 
of such suit, the debtor may depart from the gaol with impunity. If the plaintiff 
fails in his suiit, he has no further remedy against the sheriff, but must pursue his 
remedy against the original debtor. Where a debtor escapes from prison, confined 
on execution, the plaintiff may prosecute the sheriff, and at the same time take exe- 
cution against the property of the original debtor. There is no inconsistency in the 
two remedies ; and where a party has two remedies, he may pursue both, though he 
can have but one satisfaction. (8. Johns, R, 366.) But in the case cited, this 
court said that in Rawson v. Turner, the election of one remed}' was incompatible 
with the pursuit of the other, as the one remedy was upon the ground that the other 
had ceased. During the pendency of an action for an escape, the plaintiff may take 
the property, but not the person of his debtor. If he cannot take a new execution 
against the person of his debtor, and legally imprison him during the pendency of an 
action for a previous escape, it would follow, that if the debtor was so imprisoned 
and escaped, no action would lie. I am of opinion, therefore, that by prosecuting 
the sheriff for a voluntary escape, the plaintiff elected to consider Hopkins out of 
custody. That suit was brought before the return of the process against Hopkins 
The imprisonment of Hopkins, therefore, subsequent to the commencement of that 
suit, could not operate in favor of the plaintiff ; nor was Hopkins in truth a prisoner 
at the suit of the plaintiff, though in the language of Ch. J. Wilmot, he 
were locked up every night : that Hopkins not being a prisoner at the suit [406] 
of the plaintiff, there could be no escape ; that after a prosecution for an 
escape, the plaintiff cannot retain the original defendant in custody upon the same 
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process ; and if lie fails in that suit, he must re-commit his debtor, and a ii')w 
escape must take place, before a suit can be brought against the sheriff. 

New trial granted. 



Jackson, ex dem. Kellogg, vs. Viokory, 

On a trial at law, it is guffioient to prodaoe one of the sabscribing witnesses to a will, if he can prove iti 
perfect execution. 

But where one of the witnesses to a will was called and proved the signatures of himself and the twt 
other subscribing witnesses, and stated that he could not remember particularly whether the other 
witnesses subscribed their names as such in the presence of the testator, but presumed they all did so, 
as he would not have subscribed his name as a witness unless the requisites of the law had been oom« 
plied with, and it appearing that the two other subscribing witnesses were linng and within the state, 
it was heldy that though such evidence would have been sufficient, if the other witnesses had been 
dead, to authorise a jury to believe that all the formalities of the statute had been complied with, yet, 
in this case, it was not sufficient ; it was resorting to secondary evidence, when that of a higher order 
was within the reach of the party : the other witnesses being alive and within the jurisdiction of the 
court, ought to have been called, (a) 

In the location of 200 acres ^< to be taken off in a convenient compact form, from the south-west corner 
of the patent, &c." the south and west lines of the patent are to be the south and west boundaries of 
the 200 acres, which must be taken in a square, unless the situation of the land would render such lo- 
cation peculiarly inconvenient. 

A certificate of the proof of a deed was held sufficient, entitling a party to read it in evidence, when th» 
officer certified that <' J. D., one of the subscribing witnesses, appeared before him, proved to his satis- 
faction by the oath of J. K. to be the same person," without adding that J. K. was known to him. 
What shall be satisfactory evidence that the person offering himself is a subscribing witness^ is left to 
the discretion of the officer. 

This was an action of ejectment, tried at the Oswego circuit, in June, 1827, before 
the Hon. Nathan Williams, one of the circuit judges. Both parties deduced 
their title from the same source ; and the main question in controversy appears to be, 
as to the location of 200 acres, claimed by the defendant, out of a large tract of 
land, conveyed to the lessor of the plaintiff, and excepted from such conveyance. 
Various questions of law, however, arose on the trial of the cause, which are present- 
ed in a case made ; a verdict having been taken for the plaintiff, subject to the 
opinion of the court. The tract of land in which the premises are situated, was 
originally granted by letters patent, to Ezra L'Hommedieu, bearing date 21st March, 

1791, describing as beginning on the north edge of the Onondaga river, afc 
[407] the south-west corner of another tract, and then running certain courses and 

distances, without reference to any monuments or fixed objects, comprising 
2200 acres. The plaintiff offered in evidence a deed from the patentee to Miles 
Phillips and Philips Roe, of the whole tract, bearing date 29th December, 1792 ; the 
execution was proved by one of the subscribing witnesses, on the 9th March, 1827, 
before a commissioner for the acknowledgment of deeds." The commissioner certified 
that J. D., one of the subscribing witnesses, appeared before him, proved to his sat- 
isfaction, by the oath of A. K. to be the same person ; and the said J. D., being 
duly sworn, did depose and say, that he subscribed his name to the deed, as a sub- 
scribing witness to the execution thereof; and that the same was executed by Ezra 
L'Hommedieu, to him known, in his presence, as the act and deed of the said Ezra 
L'Homraedieu. The counsel for the defendant objected to the sufficiency of the 
certificate of proof, because the commissioner had not certified that he knew the 
person who identified the witness who proved the execution of the deed. The ob- 

(d) See 3 Philips's Ev. (6th Am. edition) 446, 7, and Cow. and Hill's Notes— notes 14, 16, 17. 
Wills of personal property may be proved by one witness. 2 R. S. 61, 6 26. The testator's presence 
may be proved by others, as well as the subscribing witnesses 2 Litt. 137. What things are now ne- 
cessary to the due execution of a will? Butler v, Benson, I Barb. S. C. R. 526 Whitbeck v. Patter* 
son, 10 id. 608. Other witnesses may be called. Ibid. Doe v. Roe, 2 Barb. S. C. R. 200. 2 R. S. 
p. 58, § 13— p. 63, § 40. 
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jection was overruled. After producing a coiiveyance, of the said tract from Philips 
Roe to Timothy Tredwell Smith, the plaintiff offered in evidence the last will and 
testament of T. T. Smith, bearing date 20th May, 1803, by which he devised the 
same to his brother Elias Smith. The will was witnessed by Thomas Van Gasbeck, 
Teunis S. Van Vechten, and Jacob Ten Broeck, one of whom, (viz. Van Gasbeck) 
was called, who testified that he signed his name as a witness to the will ; that he 
knew the testator, who, at the time of the making of the will, resided in Kingston, 
Ulster county, where witness then and ever since has resided ; that he was well ac- 
quainted with the two other subscribing witnesses to the will, one of whom was his 
partner in business, and the other their clerk at the time the will was witnessed ; that 
he was acquainted with the hand writing of both of them, and had no doubt that 
their signatures subscribed as witnesses to the will was their hand writing ; 
that the testator was of sound mind at the time that he executed the will, [408] 
and that he died many years since ; that it was so long 8ince he witnessed 
the will, that he could not remember particularly whether the other witnesses sub- 
scribed their names as such in the presence of the testator, but presumes they all did 
80, as he would not have subscribed his name as a witness unless the requisites of 
the law had been complied with ; and in this* his opinion was strengthened, because 
the will purports to have been executed in the presence of the witnesses who sub- 
scribed their names as witnesses thereto, at the request of the testator, and in his 
presence, and in the presence of each other. He further testified, that both the 
other witnesses are living, and within this state. The counsel for the defendant ob- 
jected to the reading of the will in evidence, because the other two witnesses were 
not produced, and because Van Gasbeck could not swear positively that the other 
two witnesses subscribed their names as such witnesses to the will in the presence of 
the testator. The objection was overruled and the will read. The plaintiff then 
produced in evidence a deed, bearing date 22d August, 1825, from Elias Smith and 
Lorama, his wife, by Joseph W. Smith, their attorney, (the power of attorney for 
which purpose was duly shewn) to the lessor of the plaintiff of the tract of land 
granted to L'Hommedieu, excepting and reserving 200 acres, to be taken from the 
south-west comer of the tract, agreeably to the tenor of a deed granted to Oliver 
Stevens, which 200 acres were declared to be expressly excepted and reserved, and 
in no wise intended to be conveyed or in any manner affected by the deed to the 
lessor of the plaintiff ; and shewed the defendant to be in possession of 40 acres of 
land, part of the tract not included within the boundaries of the 200 acres conveyed 
to Oliver Stevens, according to the testimony of an experienced surveyor, who was 
sworn on the part of the plaintiff, and who testified that the location under the con- 
veyance of the 200 acres left a gore of about ten rods between its west line and the 
west line of the L'Hommedieu tract. The defendant produced in evidence a 
deed from Timothy Tredwell Smith to Oliver Stevens, bearing date Decem- [409] 
ber 19, 1800, conveying 200 acres of land, to be taken off in a convenient 
compact form, from the south-west corner of the tract of land patented to Ezra 
L'Hommedieu, the 21st March, 1791, and deduced a title to himself. Several sur- 
veyors were sworn on the part of the defendant, for the purpose of shewing that the 
40 acres claimed by the plaintiff were comprised within the conveyance of the 200 
acres to Oliver Stevens ; and the testimony of one surveyor was excluded, because 
he could not state that the chain with which he measured was conformable to the 
standard measure of the state. Oliver Stevens entered into possession after the 
date of the deed to him, and had a survey made of his 200 acres in the year 1806. 
Four or five years afterwards, Elias Smith, the then owner of the L'Hommedieu 
tract, objected to the survey and location which had been made by Stevens. The 
testimony in relation to the possession under the deed of 200 acres, according to 
the location of the grantee, was conflicting. 

B. Davis Noxon, for plaintiff. The certificate of the proof of the deed from 
the patentee to Phillips and Eoe was sufficient. It is not necessary that the ao- 

VcL. I.— 80. 
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knowlcdging officer should state that he k7ieiv the witness ; it is enough if he ha3 
evidence that he is the subscribing witness. In Jackson v. Harrow ^ (11 Johns, JR. 
484,) the court, in support of a certificate, intended that the officer had such evi- 
dence ; here it is stated. 

The will was well proved. The evidence was proper to be left to the jury, upon 
the question, whether, under the circumstances of the case, it might not be presum- 
ed that the formalities of the statute had been observed. In 3 Com, R, 531, the 
court say, that when three witnesses have set their names, it must be presumed they 
did it regularly. When a witness says, ** that is my name, set as a subscribing wit- 
ness, but I don't recollect the execution of the paper," it is sufficient to 
[410] prove a deed,' and why not to prove a will ? In 19 Johns. R. 388, the evi- 
dence of one witness to prove the execution, was held insufficient, because he 
had no recollection of seeing the will executed, or of any fact in relation to it, ex- 
cept, that from the circumstance of his name being subscribed as a witness, he sup* 
posed he must have seen it executed ; he never knew the testator. The proof here 
is very diiferent. From the length of time which had elapsed, the witness stated as 
much as ordinarily is to be expected that witnesses will remember. Had the two 
other subscribing witnesses been produced, they probably would not have been able 
to have testified with more certainty ; and in that case, would the testimony of a 
by-stander have been received in preference to that of the subscribing witness ? 

The 200 acres were improperly located. The conveyance is of 200 acres, to be 
taken ofl* in a convenient compact form from the south-west corner of a large tract. 
The defendant has taken it in the form of a parallelogram; the plaintiff insists it 
should have been taken in a square form, which is the ordinary form in^ which lands 
under such circumstances are located. Besides, it was to be taken in the south-west 
corner of the large tract. The defendant had no right to extend his bounds in one 
direction farther than in another. 

There can be no adverse possession in this case. When a grantee, by mistake or 
mislocation, takes possession under his deed of land, to which he is not entitled, such 
possession is not adverse. (1 Taunt. 208.) Besides, an actual possession is not 
shewn for 20 years. The deed to the lessor is not void, on the ground of adverse 
possession, as it expressly excepts the land of the defendant. 

A surveyor is prohibited by statute, (1 R. L. 378,) from testifying,, unless he 
makes oath that the chain used by him in surveying, is conformable to the standard 

measure of the state. 
[411] J. R. Lawrence, for defendant. The certificate of the proof of the deed 
was insufficient. The intention of the legislature was, that the officer before 
whom the proof was taken, should personally know either the subscribing witness 
or the person identifying him. (1 R. L. 389.) 

It is admitted, that to prove a will on a trial at law, not more than one witness 
need be called, if he can prove the execution, as that the testator signed it in th^ 
presence of the wit7iesses^ or acknowledged his signing to them^ or to each of them, 
and that the witnesses subscribed it in his presence ; but in these respects, the proof 
in this case is wholly defective. The witness said he would not have subscribed his 
name unless the requisites of the law had been complied with. Whether he knew 
what those requisites were he did not state, and probably did not know, as he was s 
merchant and not a lawijer^ as was the witness in the case of Dan v. Brown, (4 
Cowen. 490,) who said he had no doubt that the third witness to a will which was 
lost was a credible witness. The witness, therefore, did not prove all the require- 
ments of the statute ; and similar proof to this ^vas held insufficient in Jackson v. 
Le Grange, (19 Johns. R. 386.) The other witnesses were living and within the 
state; their testimony might have been procured; consequently, the bast evidence 
was not given which the nature of the case admitted of. The proof of a deed and a 
will is very diiferent. In the execution of a will, certain requirements of the statute 
must be complied with, which are not necessary in the execution of a deed. 
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Tho plaintiff is precluded by his acquiescence in the location, made of the 200 
acres, a short time after the survey. Though the owner of the large tract complain- 
ed of the location, he brought no action agaiust the defendant for 16 years after- 
wards. The testimony of the surveyor, whose chain was not conformable to (he 
standard measure was improperly rejected, as his survey was made previous to the 
statute. The defence of adverse possession is fully n^ide out by the evidence. 

By the Court, Sutherland, J. The deed of the 26th of December, f412] 
1792, from L'Hommedieu to Phillips and Roe, was sufficiently proved to 
entitle it to be read in evidence. The objection was, that the commissioner before 
whom the proof of the deed was taken, did not state in his certificate, that he knew 
the witness, King, who proved the identity of De Peyster, the witness to the deed, 
who proved its due execution. (1 R, L. 369.) A deed may either be acknowledg- 
ed by the party or parties executing the same, or proved by one or more of the sub- 
scribing witnesses. When acknowledged ^ the statute requires that the officer taking 
the same, shall know or have satisfactory evidence that the person making such ac- 
knowledgment, is the person described in, and who executed the deed ; wke7i proved 
by the subscribing witness, the officer must know the person making such proof, or 
have satisfactory evidence that he is a subscribing witness to such deed. But the 
statute does not prescribe the evidence which alone shall be satisfactory ; it leave;! 
that to the discretion of the officer, only requiring that he shall set forth in his cer- 
tificate that witnesses were examined, and the substance of their evidence. In Jack* 
son, ex dem. Wood v. Harrow, (11 Johns, R. 434,) it is taken for granted, that a 
certificate in this form would be sufficient. 

The next inquury is, whether the will of Timothy Tredwell Smith was sufficiently 
proved. It is sufficient to produce one of the subscribing witnesses to a will, if he 
can prove its perfect execution ; that is, that the testator signed it in the presence 
of himself and two other witnesses, or that he acknowledged his signing to each of 
them, and that each of the witnesses subscribed in his presence. But if the witness 
who is produced, can only testify to his own share in the transaction, the other wit- 
nesses, if living, and within the jurisdiction of the court., ought to be called If 
they are dead, or beyond the jurisdiction of the court, then their hand writing, and 
the hand writing of the testator, should also be proved. The jury will, from 
such evidence; be authorized in inferring that all the requirements of the [413] 
statute have been complied with. (1 Phil, Ev, 439, 40. 2 Com, R. 530. 
2 Sir, 1109. Willises R. 1. Jackson v. La Grange, 19 Johns, R, 386. Dan 
V. Broion, 4 Cowen, 483. Jackson v. Luquere, 5 Cowen^s R, 221.) 

In Jackson v. La Grange, the witness produced, recollected none of the circum- 
stances attending the execution of the will ; he had no recollection of the testator, 
or of seeing the will executed ; but he testified that his name subscribed to the will 
as a witness, was his proper hand writing, and that he knew the hand writing of 
Jeremiah Lansing, another witness, who was dead. The third witness was proved 
to have been, at the time of the trial, living within the state. It was held that 
Wendell, the third witness, ought to have been called, inasmuch as the witness who 
was examined, did not prove the facts essentially necessary to the valid execution of 
tho will; and it is said, that if Wendell had been produced, he might either have 
proved or disproved these facts. But if his recollection should also have failed him, 
as well as the other witness, still, if he could have proved his signature, that, to- 
gether with the proof of the signature of the testator, would have been sufficient. 

In Dan v. Brown, the will was lost and could not be produced. Two of the 
witnesses to the will were called, and Mr. Marcy, one of the witnesses, testified that 
he drew the will, and that the testator executed it in the presence of three witness- 
es, and those three witnesses signed their names to the will, in the presence of the 
testator and of each other : that he and Mr. Mallory were two of the witnesses, but 
who the third witness was, he could not recollect ; but he had no doubt, from the 
eireumstance of the testator depending upon him to see that the will was properly 
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executed, that the third witness was a credible one. Here the perfect execution of 
the will was proved ; a strict compliance with all the formalities required by the 

statute, was positively sworn to by Mr. Marcy ; and if the third witness had 
[414] been living and within the jurisdiction of the court, it would not have been 

necessary to have produced him. But at all events, it was the very best 
evidence, which the nature and circumstances of the case admitted of. 

In the case at bar, the evidence is certainly not so strong. The witness produced, 
could not remember whether the other witnesses subscribed their names in the pre- 
sence of the testator or not. ' Here, then, is a fact essential to the valid execution 
of the will, which is not proved. The witness, it is true, observes, that he presumes 
all the witnesses signed their names in the presence of the testator, as he would not 
have subscribed his name, unless the requisites of the law had been complied with. 
He does not even swear that he signed in the presence of the testator. But he 
presumes they all, himself as well as the others, so signed, because he would not 
have signed, unless the requisites of the law had been complied with. It will be 
perceived, that this amounts to nothing more than the proof of his own signature, 
and of the signature of the other witnesses and of the testator, by one of the wit- 
nesses ; and from the fact of his own signature, he presumes or infers every thing 
else that he states. This undoubtedly would be sufficient, if the other witnesses 
were dead, to authorize a jury to believe that all the formalities of the statute had 
been complied with. The law, as Judge Spencer remarks, in Jackson v. LaGrange^ 
does not require impossibilities ; and therefore, where the will has been executed for 
a long time, it is not ordinarily to be expected that the witnesses will be able to re- 
member all the material facts. But here, only one of the witnesses has been pro- 
duced ; and although he does not recollect all the mat^jrial facts, it does not follow 
that the others would not ; and we have no right to indulge in presumptions as to 
them, when they are within the reach of the court, and can be called upon to testi- 
fy. It is resorting to secondary evidence, when that of a higher order is within the 
reach of the party. If one of the witnesses will swear that he and the other two 

subscribed the will in the presence of the testator, that is evidence of as high 
[415] a grade as though the other witnesses had been produced and testified to 

the same fact; and the law has properly determined that it is sufficient. 
But unless the witness produced can prove a valid execution of the will, the other 
witnesses, if living, and within the jurisdiction of the court, ought to be called. I 
am of opinion, therefore, that the will in this case was improperly admitted in evi- 
dence. 

The question of adverse possession does not strictly arise in this case. Timothy 
Tredwell SmitI) is the common source of title to both parties. The plainlifF claims 
under a deed from Elias Smith, (the devisee of T. Tredwell Smith,) bearing date 
the 22d day of August, 1825. The defendant claims under a deed from Timothy 
Tredwell Smith to Oliver Stevens, dated Dec. 19, 1800, for 200 acres of land. 
The conveyance to the plaintiff covers the whole of what is called the L'Homme- 
dieu patent, containing 2200 acres, with the exception and reservation of 200 acres, 
to be taken from the south west corner of the said tract, agreeably to the terms of 
the deed granted to Oliver Stevens, *'the same being hereby expressly excepted and 
reserved by the said parties of the first part, and in no wise intended to be convey- 
ed, or in any manner affected by this conveyance." The grant to Stevens is first to 
be satisfied, and the residue of the patent belongs to the lessor. The first question 
then is, as to the true location of the 200 acres conveyed to Stevens. By the terms 
of the deed, ^^they are to he taken off in a convenierit compact form from the 
south west corner of the patent,*^ c^c. There can be no question that the south 
and west lines of the patent are to be the south and west boundaries of the two 
hundred acres ; and I should be inclined to think, that they ought to be located in 
a square, unless the situation of the land would render such location peculiarly in- 
convenient. It is conceded that the 200 acres in this case are not in a square ; and 
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it IS coDtended by the plaintiff, that they do not extend to the west line of the pa- 
tent by about ten rods. 

Ebenezer Rice, a witness for the plaintiff, testified, that he surveyed the 
L'Homniedieu tract in 1825, according to the courses and distances given [416] 
in the patent, and that he made the west line of the patent about ten rods 
west of the west line of Stevens' 200 acres. He had been a practical surveyor 
about thirty years, and took great pains to survey accurately. He found no line of 
marked trees on the west line run by him, nor any marked object in the north west 
corner. The contents of the tract according to this survey was 2119 acres, about 
80 acres less than the patent given. 

Benjamin Winch and Elnathan Botsford testified to the line according to the 
location of the defendant. The testimony of Winch amounts to nothing. He found 
a line of marked trees, and supposed that was the west line of the patent ; he had 
also been at the south east corner, and had traced the lines, and found marked 
trees, but by whom these lines were marked, or whether they correspond with the 
description in the patent, he did not pretend to know. Judge Wright gave him the 
courses and distances. 

Botsford 's testimony is equally vague. He assisted one Blanchard in running 
round the patent in 1805. They were employed by Stevens. They found marked 
trees and corners all around, but who had marked them he did not know He never 
saw or knew either of the Smiths. Blanchard and he ran out the 200 acres for 
Stevens. 

Upon this testimony it may bo remarked, that Rice, the plaintiff's witness, swears 
positively, that his survey is according to the courses and distances in the patent ; 
no monument or fixed object being mentioned in it. The defendant's witnesses 
merely followed certain lines of marked trees which they found, and which they be- 
lieved to be the lines of the patent. But there is no evidence that the west line 
thus marked, was run or marked by the direction of the patentee, or any one claim- 
ing under him, or had ever, in any manner, been recognized by them. I should 
therefore be inclined to the opinion, that upon the evidence as it now stands. Rice's 
line must be considered the true one. It is not my intention, however, to express a 
decided opinion upon this point, as the cause is to be sent down for another 
trial, when the question will be open for further evidence. As to the actual [417] 
occupancy of the 40 acres in question, the weight of evidence, in my judg- 
ment, is, that there was no clearing or other improvement made on it until 1807. 
Leonard Fuller testifies, that in 1808, there was a piece of wheat on a part of the 
40 acres, and the land on which it grew appeared to have been cleared the year be- 
fore. This suit was commenced in February tprm, 1826, less than 20 years from 
the first actual occupancy. There are witnesses, it is true, who speak in general 
terms of its having been improved in part for 23 or 24 years ; but this testimony 
wants the precision and accuracy which characterizes the testimony of Fuller. 
Fuller also testified, that in 1810, Sniith, the former owner of the lot, came there 
and told Stevens in express terms, that he did not admit or consider that the 200 
acres had been located or surveyed in conformity to the deed ; and they had a 
severe altercation respecting it. This disposes of the argument founded on the long 
acquiescence in the location, admitting it to have been erroneous. The questions 
will, probably, all of them receive further elucidation upon the new trial, which 
must be granted, on account of the improper admission of the will of Timothy 
Tredwell Smith, iu evidence. 

New trial granted. 
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[418] Whiteside and McGee vs. Jackson. 

On a bill of exceptions, the party excepting is oonflned to the point or points excepted to, altbongh al] 
the evidence given at the trial may be contained in the bill. The court cannot take notice of any 
matter that is not specifioally stat-ed as a ground of exception. 

And, therefure, though in an action (^ ejectment, it appeared that the day of the demise in the declara* 
tion was laid antccetient to the accruing of the plaintiff's title, and that no evidence whatever was 
given ai;ainst one of two defendants, the court refused to sustain the objccti«)ns on a writ of error. 

An exception to a charge, does not necessarily bring into review all the questions decided in the coarse 
of the trial. 

Though a jury find a verdict against evidence, the error cannot be corrected on a bul of exceptions ; the 
remedy is by motion fo • a new trial. 

Where a person in possession of land, enters into a contract for the purchase, such act is a recognition of 
the vendor's title, and precludes the purchaser from denying it; and in case of forfeiture, he is a mere 
tenant at will, and not entitled to notice to quit; and on failure to make pavments .according to the 
terms of the contract, an action of ejectment lies to recover the possession, (a) 

Error from the Monroe common pleas. This is a writ of error, brought to re- 
verse a judgment rendered in the Monroe common pleas, in an action of ejectment, 
in the name of James Jackson, on the demise of William W. Mumford, against 
Whiteside and McGee. The demise in the declaration was laid on the 1st of July, 
1826. The suit was commenced in June, 1827, and the cause tried in October of 
the same year. The plaintiff proved by one Joseph Field, that in the summer of 
1826, in the month of July or August, but possibly in the month of June, (as stated 
by the witness,) that he, Field, and one Derick Sibley, by virtue of an authority 
from the lessor of the plaintiff, and as his agent, called upon the defendant, White- 
side, and offered to sell him the lot on which he then lived for $76 ; ten per cent, to 
be paid down, and the remainder in three annual instalments ; and showed White- 
side an article for the lot, agreeable to the above terms, signed and sealed by the 
lessor of the plaintiff. Whiteside was sick ; said he couli^ not then make out the 
ten per cent, but could pay one dollar and the balance soon. Field and Sibley 
agreed to the proposition. Whiteside signed the article, paid the one dollar, and 
agreed to pay the remaining $6.50 in a fortnight. Sibley was to keep the article 
until that payment was made, and then deliver it to Whiteside. Sibley confirmed 
the testimony of Field. About three months afterwards, Field asked Whiteside if 
he intended to pay the money and take his article. Whiteside requested further 
time, which Field refused to give ; upon which Whiteside told him he mnst then 

sell the lot. The plaintiff rested, and the defendants applied for a nonsuit 
[419] upon the following grounds: 1. That if the contract between the lessor of 

the plaintiff and Whiteside was considered as consummated, Whiteside was 
entitled to notice to quit, which had not been given ; 2. If the contract was in- 
choate, there was no such privity between the parties, as would entitle the plaintiff 
to recover without proof of title ; and 3. That there was no acknowledgment of title 
in the lessor, of as early a date as the day of the demise laid in the declaration. 
The motion for a nonsuit was denied by the court. 

The defendants then proved by three witnesses, that by the agreement between 
Field and Whiteside, the latter was to have time to pay the balance of the ten per 
cent, until he recovered from his sickness ; that the time of payment was not limit- 
ed to a fortnight, but left indefinite. They further proved, that in February, 1827, 
Field demanded payment of Whiteside, and that in the same month, a tender of the 
$6.50 was made to Sibley and to the lessor of the plaintiff; and that on the 1st 
July, 1827, when the first instalment fell due, according to the article, a tender of 

(a) 1 Sugden on Vendors, 249. After default of vendee, vendor may liave ejectment, though in de- 
fault for not tendering the deed. Wright v. Moore, 21 Wend. 230. Jackson v, Moncrief, 5 Wend. 26. 
The vendee cannot dispute the title while he continues in possession. Eenada v. Gardiner, 3 Barh. R 
589. Lamerson v. Marnn, 8 Barh. R. 9. Glen v. Gibson, 9 Barb. R. 634. Exceptions to this rule 
Ibid. 
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$27 in specie^ was made. Field further testified, that he was not authorised to 
make any sales without securing the ten per cent; that the one dollar paid by White- 
wde, was received as pay for the trouble, in case the balance was not paid. If the 
balance had been paid, the one dollar would have been applied as part payment ; but 
it had not been indorsed on the article. It was proved that when Whiteside went 
into possession of the lot, he knew not to whom it belonged, and expressed a wish 
to purchase. 

In the bill of exception attached to the record, after a detail of the testimony, it 
is stated, that the defendant's counsel insisted that the evidence was not sufficient to 
entitle the plaintiff to a verdict, and prayed the judges so to instruct the jury ; and 
the judges did then and there declare and deliver their opinion to the jury, that if 
they the said jury were of opinion, from the evidence given, that the agreement be- 
tween the lessor of the plaintiff and Whiteside was not consummated, the plaintiff 
was entitled to recover ; whereupon the counsel for the defendants excepted 
to the aforesaid opinion of the said judges. The jury found a verdict for [420] 
tlie plaintiffs, on which judgment was rendered. 

R. Beach, for plaintiffs in error. The contract for the purchase was not such an 
acknowledgment of the title of the plaintiff as dispensed with the production of a 
regular paper title. The demise was laid in the declaration previous to the accruing 
of the plaintiff 's title, if dependent upon the acknowledgment of Whiteside. The 
contract was made in July or August, 1826 ; for it will not be intended to have 
been made in June, because it was possible to have been then made, and the demise 
is laid on the 1st July. By the terms of that contract, Whiteside being in posses- 
sion, was entitled to remain in possession, at least until the expiration of the fort- 
night, in which he was to make his first payment ; consequently, the plaintiff had no 
right of entry on the 1st July. In the case of a tenancy at will, the demise cannot 
be laid on a day antecedent to the determination of the will. (1 T. i?. 383. 18 
Johns. JS. 111.) If the possession of Whiteside was lawful, the plaintiff was not 
entitled to recover without a previous notice to quit. (9. Johns, R. 8-30. 13 East, 
210.) There was no evidence against McGee, one of the defendants. 

F. Whittlesey, for defendant. The acknowledgment of the plaintiff's title by 
the agreement to purchase, dispensed with the proof of a paper title. Having once 
acknowledged the title, the defendant was not at liberty afterwards to dispute it. (1 
Caines, 444.) The defendant entered without claim of title ; his possession was in 
subserviency to the plaintiff's title, which he admitted. The agreement gave him 
no right of possession. The plaintiff's title may therefore well be considered as 
having accrued on the day laid in the declaration. (16 Johns, R, 293. 9 Johns, 
R. 35.) Tenants holding under an agreement to purchase, are not entitled to notice 
to quit. (7 Cowen, 744. 6 Johns. R. 46. 3 Johns. R. 422.) As to the defect 
of proof against McGree, no such objection was taken at the trial. 

By the Courts Wood worth, J. It is well settled, that on a bill of excep- [421 ] 
tions, the party excepting is confined to the point or points excepted to. Al- 
though all the evidence given at the trial may be contained in the bill, the court can- 
not take notice of any matter that is not specifically stated as a ground of exception. 
It is urged, in this case, that the contract was subsequent to the time of the demise, 
or, at all events, the time allowed to the defendant to make the first payment was sub- 
sequent ; that it does not appear that any evidence was given against McGee, one 
of the defendants, sfnd yet there is a verdict against both. The answer to these ob- 
jections is, that it is not stated in the bill that any exceptions were made at the 
trial on these grounds. The defendant moved for a nonsuit, and stated several 
grounds, but the defect of evidence against McGee was not one of them. The court 
overruled the motion ; no exception appears to have been taken to this decision ; 
consequently the two points, to wit, a defective demise and no proof against McGee, 
are not brought before us. We cannot travel out of the bill of exceptions, and de- 
cide whether the nonsuit was correctly denied. As to McGee, the other defendant. 
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it does not appear that any notice was taken of him by either party , and yet we 
cannot affirm that no evidence was given to implicate him. In a bill of exceptions, 
it is only necessary to detail so much of the evidence as may be necessary fully to 
present the point of exception. 

The counsel fur the defendant seems to have acted under an erroneous impression, 
that an exception to the charge necessarily brought into review all the questions de- 
cided in the course of the trial. This is clearly a misapprehension of the rule 
which governs when a bill of exceptions is taken. 

Having disposed of these points, the only question remaining is, whether there 
was a subsisting contract when the action was commenced. 

A contract of sale and purchase was made and subscribed by the parties. It 
would have been more satisfactory, if the written contract had been inserted in the 
bill ; as it is not, we must collect the contents from the testimony of Field. 
[422J He says, the terms were, ten per cent, to be paid down, and the remainder 
in three annual instalments, and that the article was dravm agreeable to 
these terms ; from which I understand, that by the article, it was stipulated that 
Whiteside should pay down ten per cent. Such a contract has been held over and 
over again in our courts, a recognition of the vendor's title, and precludes the pur- 
chaser from denying it. In case of forfeiture, he is a mere tenant at wil4, and 
not entitled to notice to quit. By entering into the contract, Whiteside rested on 
the right acquired under it ; if that fails, the plaintiff is entitled to recover : so 
that the question is, was the contract consummated, or, in other words, has the de- 
fendant done enough to avail himself of the protection afforded by the contract ? 

This question may be considered in two points of view : 1. Was the article de- 
livered to Sibley as an escrow, liable to be enforced by the defendant, if within a 
fortnight he paid the ten per cent. ? 2. If not so delivered, but only for safe keeping 
until the money was paid, then what are the rights of the defendant under it ? In 
either point of view, I think the result will be the same. 

The question whether the contract was consummated was properly submitted to 
the jury. The defect in the charge is, in not stating to the jury whethei^ if the 
money was not paid in a fortnight, the contract was at an end. As far as the court 
went, there was no error ; they were not called on by the counsel to go farther. 
The omission, therefore, to state the law more particularly as it arises on this case, 
is not the subject of an exception. If the article is to be considered as an escrow, 
then, by reason of the non-payment at the time appointed, the defendant's right to 
claim any thing under it ceased ; and the vendor's right at law to recover the land 
became perfect, because, by the contract, the defendant had admitted the plaintiff's 
title, and had failed to comply with the conditions, which, if performed, would have 
given him a riirht to retain the possession. 

But if this was not a delivery upon condition, then it stands on the footing 
[423] of a contract ; whereby the plaintiff agrees to sell, and the defendant agrees 
to pay ten per cent, down^ and the residue in three yearly instalments. 
Now the legal operation of such a contract is, that if the party fails to make 
payments as stipulated, for any default, an action of ejectment lies to recover the 
possession. It is evident the defendant did not pay down the ten per cent, accord- 
ing to the written article, by which he bound himself to pay it immediately. Ad- 
mitting the principle, that a written contract, before it is broken, may be extended 
as to the time of performance, and that the plaintiff's agent did extend the time for 
paying the ten per cent., still the defendant failed to comply ; for although there is 
some collision in the testimony, as to the time given to pay, the weight of evidence 
is, that it was a fortnight, and so the jury must have found, by giving a verdict for 
the plaintiff. They must have been satisfied that the contract was not performed on 
the part of the defendant, and therefore found against him. The ground of non- 
performance, is the non-payment of the money at the time appointed. Besides, it 
appears the agent was not authorised to extend the time. 
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These remarks are made to show that the jury arrived at a correct conclusion, and 
that the cause has been properly disposed of. But had it been otherwise, and the 
jury had found against evidence, it could not be corrected on the bill of exceptions ; 
it would be matter on which to found a motion for a new trial. 

On the whole, it appears to me that the exception taken at the trial cannot be 
supported, and that the judgment of the court below must be affirmed. 

Judgment affirmed. 
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The giving a note is not equivalent to the payment of monej^ unless the note is received as such in pay- 
ment or discharge of a debt or liability of the party sought to be charged, (a) As between maker and 
payee, it is not a payment authorizing a recovery in an action for money had and received on failure 
of consideration. 

An authority to execute a deed must be by deed ; but in the conveyance of a chattel interest, a seal is 
not necessary, and the authority to execute such conveyance may be by parol. 

Where a party, on the sale of an article, makes representations amounting to a warranty, and the sale is 
consummated by a ¥rritten transfer without a clause of warranty inserted, the vendee, in an action of 
assumpsit, is not permitted to shew the representations and assertions made previous to the execution 
of the instrument of transfer, the presumption of law being that the writing contains the whole con- 
tract, (b) 

This was an action of assumpsit, tried at the Jefferson circuit in June, 1827, be- 
fore the Hon. Nathan Williams, one of the circuit judges. 

On the 13th September, 1826, the plaintiffs bought of the defendants, who, to- 
gether with one Ames, claimed to be possessed of the rights of the patentee, the 
exclusive right of constructing and vending, in six towns in the county of Jefferson, 
a threshing machine invented by one James Hyde. The plaintiffs, as the consid- 
eration of the purchase, gave to the defendants three negotiable notes, of §200 each, 
payable on the 1st day of January, 1827, '28, and '29. Within a few days after 
the purchase, during the month of September, this suit was commenced. The decla- 
ration contains five counts: The Jirst alleges, that the defendants represented that 
the machine was a good, useful machine and improvement ; that the plaintiffs, con- 
fiding in such representation, made the purchase, and paid to the defendants $600 — 
breach, that the machine was not a good and useful machine and improvement, but, 
on the contrary thereof, was good for nothing and useless ; whereby the right to 
construct and vend such machines was of no value : the second alleges, that the de- 
fendants represented that they had full power and authority to sell and convey, by 
a good and sufficient conveyance, a good and ample title to the said exclusive right, 
&c. ; that the plaintiffs, confiding, &c., made the purchase, and paid $600 — breach, 
that the defendants were not authorized to sell and convey, &c., by a good and suf- 
ficient conveyance, and have neglected to make such conveyance : the third is sub- 
stantially like the second ; and the fourth is similar to the first count ; the fifth 
count is for moneys had and received, and lent and advanced. 

On the trial of the cause, the plaintiffs produced the conveyance which [425] 

(a) The note, either of the debtor or of any other person, is.not payment of a precedent debt unless ex- 
pressly 80 agreed. Tobey v. Barber, 5 Johns. R. 68. Van Eps v, Dillaye, 6 Barb. 244. Acceptance 
of the note of a third person for the price of goods is payment. Rew «. Berber, 3 Cowen, 272. Whit- 
beck V, Van Ness, 11 Johns. 409. Especially if the vendee refused to endorse it. Breed v. Cook, 15 
Johns. R. 241. 

(6) But could he not recover in an action for deceit ? See Corwin v. Davison, 9 Cowen, 22. Cerley 
V, Wilk|n8, 6 Barb. R. 558. Certainly the writing must be presumed to contain the whole contra^ty 
iod what took place prior to it cannot be proved to add to, or vary its meaning or effect. But this rule 
ihould not exclude evidence of facts which induced the making of the contract as a distinct ground of 
letion or defence. Parol evidence is always admissible with reference to the execution of a contract, 
•ppecially where fraud is alleged. 2 Phil. Ev. 367 and notes. Roberts v, Jackson, post p. 478. S 
.£ent*B Ciom. 720. Artoher t^. McDuffie, 5 Barb. R. 147. 

Vol. L— 31. 
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they received from the dcfendaiit«<. It purported to be a conveyance from the do* 
fendants, Aaron Van Ostrand, William P. Morse, and Silas Ames, to the plaintiffs, 
granting to the plaintiffs the right of constructing and vending, in six towns in 
the county of, Jefferson, the machine, and authorizing them to prosecute for viola- 
tions of the patent right, reciting the invention by Hyde of the machine, as a new 
and useful improvement, the granting of letters patent to him, and the transfer of 
the same to the defendants, but coutjuning no covenants whatever. It was signed 
and sealed as follows : *' William P. Morse," L. s., Silas Ames, L, s., and W. P. 
Morse, L. s." A witness testified that Ames was not present at the execution of 
the instrument ; that Van Ostrand and Morse said that they were authorised to sign 
for Ames and for each other ; that Van Ostrand then affixed the names of Morse 
and Ames to the conveyance ; and on the suggestion of witness that Morse was 
present, and might sign his own name, Morse did sign the instrument ; in which 
way it happened that the name of Morse was twice signed, -^ and the name of 
Van Ostrand was omitted. The plaintiffs were present. After the execution of 
the deed, there was some objection made to it ; what was the objection, the witness 
could not say ; but Morse said, in reply, that if the deed was not right, he would 
'make it right when Van Ostrand, who was then absent, should return. At the time 
of the conveyance, a copy of the specification of the improvement was exhibited by 
the defendants, in which it is stated, " the size of the machine may be varied in pro- 
portion to the power intended to propel it : for one adapted to the strength of an 
ordinary man, the following are the dimensions, &c. and "the machinery is all put 
in motion by hand, turned by a crank or a nin in one of the principal wheels, by 
the strength of one man," &c. The conveyance and the notes wer6 delivered at the 
same time. The plaintiffs proved, that in the month of September, 1826, the de- 
fendants were seen in various parts of the county of Jefferson, selling rights 
[426J in a patent threshing machine, which they recommended as a useful machine. 
They further proved, that the name of Ames^ subscribed to the conveyance, 
was not the hand-writing of Silas Ames, and rested their cause. 

The defendant's counsel moved for a nonsuit on the following grounds : 1st. That 
the plaintiffs could not maintain assumpsit, the conveyance being under seal, contain- 
ing the terms of the contract, merging prior agreements, and excluding parol evi- 
dence of the bargain. 2d. That there was no proof of a warranty, or of such an 
agreement as is stated in the special counts of the declaration, and no proof of 
money paid. 3d. That the acceptance of the deed by the plaintiffs was a waiver of 
all informalities in the execution of it, and concluded the plaintiffs until evicted of 
their right, or disturbed in the enjoyment of it. 4th. That fraud was not proved, 
and could not be presumed. 6th. That if there was fraud or failure of the consid- 
eration, as it was not shewn that any money was paid previous to the bringing of the 
suit, the action of assumpsit could not be maintained, the remedy, if any, being case, 
6th. That the proof did not support the averment that the money was paid ; giving 
notes, under the circumstances of the case, not being tantamount to the payment of 
money. The judge overruled the motion, deciding that the notes given to the plain- 
tiffs, being negotiable, was equivalent to the payment of money ; that the consider- 
ation had failed, because the deed of transfer was irregular, inoperative and invalid; 
that the whole transaction was a nullity, and the plaintiffs were entitled to recovet 
back the SGOO, with interest, under the money counts, unless the defendants pro- 
duced and cancelled the notes at the trial. 

The plaintiffs proved that Ames was present in court for the avowed purpose of 
compelling defendants to shew by him that he had authorised Van Ostrand and 
Morse to set his name to the conveyance made to the plaintiffs. Whereupon, Ames 
was called and sworn, and on being asked whether he gave such authority, the plain- 
tiff's counsel objected to the question, and the judge overruled it, deciding that in- 
asmuch as the conveyance was under seal, the authority could not be proved 
[427] by parol, but should be shewn to be in writing, under seal, and produced in 
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court, unless lost, destroyed, or in the hands of the opposite party. The plaintiflfs 
further proved by a mechanic, a machine builder, that in January, 1827, he con- 
structed a threshing machine, according to th^ specification of Hyde's patent, adapt- 
ed to the strength of a man. It worked well enough when nothing was in it, but 
when it was fed with grain, it would not go ; it was good for nothing, and of no 
use; which evidence was supported by the testimony of other witnesses. They 
farther proved that the defendants, before the completion of the. bargain, represented 
the machine as a good machine for the business ; tliat it would thresh very well, and 
was beneficial to the fanner ; and that after the baj-gain, they had acknowledged 
that they had warranted the machine to the plaintiffs as a good one, and that it 
would thresh 30 or 40 bushels per day. One of the notes was transferred by the 
defendants to a third person, which was paid by the plaintiffs in January, 1827. 

On the part of the defendants, it was proved by a machinist, a man of some 
science, that in tie winter of 1827, he constructed a threshing machine, according 
to the spocification, to be moved by horse power; that it worked well, and he con- 
sidered it a good and valuable improvement ; that a good mechanic could build a 
machine upon the same principle, to work well by the strength of an ordinary man. 
It was further proved, that before the commencement of this suit, Morse, one of the 
defendants, told the plaintiffs that he would make- the deed right, if it was not so; 
that Van Ostrand would sign the deed, if the plaintiffs wished it, or that another 
deed should be correctly executed. 

The judge charged the jury that the plaintiffs were entitled to recover; that the 
deed of transfer was a nullity, and formed no consideration for the giving of the 
notes, which being negotiable, were to be considered as money; that if the jury be- 
lieved there was such failure of consideration, or if there was fraud in the transac- 
tion, on the part of the defendants, the plaintiffs were entitled to recover back the 
$600, and the interest on the common counts ; that if the jury believed the 
counts, or the warranty, on special agreement were sustained by the proof, [428] 
they would find for the plaintiffs on that ground ; and that though they should 
find that the improvement was highly useful when worked by the application of 
ho^8e power, still, if it was not useful when constructed for hand power, according 
to the specification, the plaintiffs would be entitled to recover, on the ground of the 
falsity of the specification. The jury found a verdict for the plaintiffs for $600. 
The defendants moved to set aside the same, and for a new trial. 

B. Davis Noxon, for defendants, on the grounds taken at the circuit in support 
of the motion for a nonsuit, insisted that a new trial ought to be granted. He fur- 
ther contended, that the judge erred in excluding the testimony of Ames^ under the 
circumstances of the case, and that the charge to the jury was erroneous in relation 
to the specification, in supposing that it was confined to machines to be worked by 
hand power. 

S. Beardsley, for plaintiffs. The instrument of conveyance of the patent right 
was a nullity. It did not transfer the interests of the defendants, only one in fact 
having signed it. A patent riirht must be conveyed by writing. (Laws TJ. S., vol. 
2, p. 350, s. 4 and 5, passed 21st Feb. 1793. See also Act of 11th April, 1800, 
sec. 3.) An incorporeal right can be transferred only by grant; it is not the subject 
of livery. (3 Co. Litt. 9 h. 49 a. 121 h. 169 a. 172 a. 4 Johns. R. 81.) A 
party cannot authorize another, by parol, to execute a deed. The conveyance being 
a nullity, it formed no consideration for the notes. The consideration may, there- 
fore, be recovered back under the general count. 

Allowing the transfer to have been well executed, it conveyed nothing. The pa- 
tent right itself was void, the discovery not being useful. (1 Mason, 182, 302.) 
Besides, the notes were obtained under fraudulent representations. 

Under circumstances like those in this case, negotiable paper may be con- 
Bidered as money paid. In Ainslie v. Wilson, (7 Cowen, 662,) it was held [429] 
that property paid or received as money, will support the action for money 
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paid, the same as if money itself had been paid. So, taking a promissory note as 
payment of an execution, and endorsing the execution satisfied,- has been adjudged 
equivalent to the payment of money ; and the amount of such note was regarded as 
money, in an action for money had and received, on a" reversal of the judgment upon 
which the execution issued. (Clark v. Finney , 6 Cowen, 297.) Though the giv- 
ing a bond for the debt of another is no payment, and will not support a count for 
money paid^ the giving negotiable notes in some cases is equivalent to the payment 
of money. (Gumming v. Hackley, S.Johns. R. 202. See also, 11 Johns. R. 464.) 

A warranty was sufficiently shewn. Any representation of the quality of a thing 
sold, shewing the intention of the vendor to warrant, will bind him. (Chapman v. 
Mui'chj 19 Johns. R. 290.) The machine was represented to be useful, and was 
shewn to be useless. 

NoxoN, in reply. The action cannot be maintained on the common count, be- 
cause there was a written contract, which was not shewn to have keen rescinded. It 
cannot be maintained on the special counts for the failure in the proof of the mate- 
rial averment, that money was paid by the plaintiiFs. The delivery of notes, as be- 
tween the maker and payee, cannot be considered as the payment of money, enti- 
tling the maker to recover the amount of the notes on a failure of consideration. 
Where a note pays or extinguishes a debt, it is considered a payment, otherwise not. 
There was a good consideration for the notes ; the model worked well, and the hor^jc 
power machine worked well; consequently, an intermediate machine might have 
been constructed by a skillful machinist. There was no fraud. The plaintiffs are 
estopped from saying that they received not a conveyance from all the parties. 
They were present when it was executed, and accepted it. 

By the Court, Savage, Ch. J. The questions which I propose to consider are, 
I. Was the giving the notes equivalent to the payment of money ^ IT. Was 
[430] there fraud in the transaction of selling 'the patent rightl and III. Was the 
action sustained upon either of the special counts ? 

I. There are cases, no doubt, where the giving a negotiable promissory note is 
equivalent to the payment of money. Thus, where a surety gave his own note, 
which was received in satisfaction of the debt of the principal, the surety recovered 
the amount of the note, as so much money paid for the use of the principal. (Bar^ 
clay V. Gooch, 2 Esp. 571, recognized as good law in Gumming v. Hackley, 8 
Johns. R. 206.) 

So where the surety gave his note in satisfaction of a judgment rendered against 
nim and the principal, the giving the note was considered as payment of so much 
money, and the surety recovered as for money paid. (Witherby v. Mann, 11 Johns, 
R. 518. See also 3 Mass, R. 403.) So where an assent dischara^ed a debt due to 
his principal, by paying a debt of his own with it, the agent was held liable to his 
principal, for the amount thus appropriated, as money had and received to his use. 
(Beardsley v. Root, 11 Johns. R, 464.) 

It has also been held that the taking a note of a third person by the sheriff upon 
ajn execution, by the consent of the plaintiff, as payment of the execution, is equiva- 
lent to the payment of money. (Clark v. Pinney, 6 Cowen, 301. Armstrong v. 
Garrow, 6 Gowen, 470, 1.) But no case has been cited to shew that the giving a 
negotiable promissory note is the payment of money by the maker to the payee. In 
no case has the giving a note been held equivalent to the payment of money, unless 
the note was received as such, in payment or discharge of a debt, or liability of the 
party sought to be charged. 

The conveyance of land received in discharge of a money debt, is equivalent in 
certain cases to payment in money. (7 Cowen, 668.) 

Had the notes in question been given to a third person, in payment and disohai^ 
of a debt due by the defendants to such third person, then the case would have come 
within previous decisions. Or had the note due on the 1st January, 1827, beeo 
transferred and paid, or even transferred to an innocent endorsee, before doit broughii 
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there ^ould be a strong analogy to decided cases. But I cannot find that [431] 
the giving a note ever has been considered as between maker and payee, the 
payment of money by the former to the latter. 

If such a note should be given without consideration, there is a remedy. As be- 
tween payee and maker, the want of consideration is a good defence. If the maker 
is apprehensive that such a note, given by him, will be negotiated, he may procure 
an injunction from chanceryan a proper case, restraining^ the transfer of the note. 
Or when such a note shall be paid to an innocent holder, the amount may be recov 
ered back from the party who improperly obtained the note. But in my judgment, 
the mere giving a note cannot be considered payment of the very money, for which 
such note is given as a security, so as to justify a recovery of it by the maker against 
the payee. If I am correct in this position, there has been no money paid previous 
to the commencement of this suit, and therefore the plaintiffs cannot recover upon 
the common count. 

II. Nor can I see that fraud has been proved. Fraud is never to be presumed, 
but must be shown by proof. The circumstances attending the execution of the 
deed of transfer, look suspicious ; but when an attempt Was made at explanation, 
by shewing Ames' authority to his co-partners to sign his name, it was required that 
he should be called ; and when he was Qalled, it was objected that there should be 
a written authority, under seal produced, and so the judge decided. An authority 
to execute a deed, must be given by deed, to render the deed valid. Com, Dig. 
Attorney J C. 5. 5. Bi7i. 615.) But the question before the court and jury was 
as to the fraudulent representations or conduct of the defendants. It had been al- 
ready proved, that the defendants had offered to have the conveyance executed in a 
manner that should be satisfactory. It is worthy of consideration also, that the 
property to be conveyed, was only a chattel interest ; that to convey such an inter- 
est, a seal is not necessary ; and that the 4th section of the act of congress, of Feb. 
21, 1793, which authorises an inventor to assign his interest in his inven- 
tion, does not require the assignment to be made under seal. I am inclined [432J 
to the opinion, therefore, that the testimony of Ames should have been received. 

III. It becomes necessary, then, to enquire whether the plaintiffs have made out 
a case under either of their special counts. The first count states substantially, 
that the defendants assumed and promised that the machine was a useful improve- 
ment ; and that it was not, in factj a useful improvement. This was fully proved ; 
but the question at the trial was, whether parol proof could be given of what was 
said previous to the execution of the deed. On that point, it seems to me, that 
this is a case where the whole contract must be presumed to be reduced to writing. 
The instrument, in truth, does not contain any thing about the contract, except a 
bare assignment of the patent right. It contains no warranty that the machine was 
a useful improvement. Suppose one man sells to another a horse ; he represents 
him sound, and gentle, and useful ; but a bill of sale is given in writing, which con- 
tains a bare transfer of the animal, without any warranty or engagement as to the 
soundness or good qualities of the horse ; could the purchaser in that case go back 
and prove the representations and assertions made before the execution of the bill 
of sale ? I think not. Where a contract has been consummated by writing, the 
presumption is, that the writing contains the whole contract. If I am correct in 
this, then the plaintiffs have failed to prove the warranty. On the main question, 
whether the improvement was a valuable one, I am of opinion, that the evidence 
was in favor of the plaintiffs. The machine they purchased, was to be worked by 
hand, and they proved that a machine made according to the specification was worth- 
less. This was not contradicted by proving that a horse power machine under the 
Bame patent, was a valuable improvement ; but this evidence was irregularly before 
the jury, a warranty not being properly proved. 

I am therefore, of opinion, that a new trial should be granted. 
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[433] Lane, qui tarn, vs. Shears. 

A oonveyance of property absolute in terms^ if intended by the parties to be a seoarity for debt, u a 
mortgage ; and such intentions may be manifested either by a written defeasance executed simulta- 
neously with the deed, or by the acts or parol declarations of the parties, (a) 

After the payment of a debt thus secured, if not before, the possession of tlie grantor of the deed will 
be deemed so far adverse, as to subject the grantee to the penal. ies of the act to prevent and punish 
champerty and maintenance, if he sells a pretended title to the property thus conveyed, (b) 

After a conveyance by a person having a naked legal estate to cestui que use^ any conveyance to a 
stranger subsequently made, is within the spirit and policy of the act, though such oonveyance is 
made within the year. 

A person selling, is presumed conusant of the situation of the land as to adverse possessions (c) 

This is an actioa of debt under the eighth section of the act to prevent and punish 
champerty and maintenance, tried at the Monroe circuit, in March, 1827, before 
the Hon. John Birdsall, one of the circuit judges. 

In the declaration, the defendant is charged with pretending title to certain 
premises, describing them ; and that he, on the 8th April, 1825, contrary to the 
statute, by a certain indenture of bargain and sale, conveyed the same to one 
Benjamin Shelden. Then follows an averment, that neither the defendant nor his 
ancestors, nor those through whom he claimed the premises, had been in possession 
of the same, &c. &c. for the space of one whole year, next before the making of the 
said indenture, whereby he forfeited and became liable to pay the whole value of 
the premises, which was averred to be $1200. 

The deed from the defendant to Shelden was proved. It appeared that in 1818, 
Lane purchased a small lot of land of one Charles Day, and went into the immediate 
possession thereof, and erected valuable buildings thereon ; at the same time, he 
erected a blacksmith shop on a piece of land adjoining the lot he purchased of Day. 
He paid Day for the land he bought of him, within one year after the purchase, and 
continued in the possession of the whole of the premises until 1828, when he let 
the premises purchased of Day, to one Sackett, who under-let part thereof to Gr. 
and I. Stone, and they together occupied the same as the tenants of Lane, until 
October, 1825; Lane, himself, continuing in the possession of the small lot on 
which the blacksmith shop was erected, until after April, 1825. In March, 1822, 
Lane borrowed of Shears $^00, and procured a deed to be executed to him by Day, 
of the lot he had purchased of him, in which deed he united as a grantor, 
[434] Shears, at the same time, .executed a bond to Lane, in the penal sum of 
$800, conditioned, that upon the payment by Lane to him of $200, with the 
interest, in one year, he would convey to Lane by warranty deed, the same, premi- 
ses described in the deed from Day and Lane to him. It was proved by Timothy 
Barnard, jun., who was the scrivener, and wrote the deed and bond, that he was 
told when called upon by one of the parties, that Shears was to loan Lane $200 ; 
that a deed was to be executed to Shears of the lot purchased of Day, and that 
Shears was to give a bond to Lane to re-convey the premises to him, on the pay- 
ment of the sum borrowed ; that Day and Lane were to join in executing the deed, 



(a) 1 R. S. 756, § 3. White v. Moore, 1 Paige, 551. A deed absolute in form and recorded, but to 
which there was an unrecorded defeasance, deemed in regard to thi'd 7)ersonsan absolute deed. Mills ». 
Comstock, 5 Johns. Ch. R. 214. If the conveyance and defeasance be recorded in the book of deeeU, 
they are not constructive notice of the mortgage. Jackson v. Van Valkenburgh^ 8 Cowen, 260. Grira- 
stone V. Carter. 3 Paige, 421. See Williams v. Thorn, 11 Paige, 459. Bacon ». Brown, 19 Conn. R. 
29. 6 Iredell's Eq. 38. Taylor v. Baldwin, 10 Barb. 682. Robinson v. Lyle, 10 Barb. 512. 

(ft) 1 R. S. 739, § 147, 148. A. conveyed to B. by mistake a part instead of the whole of a farm. 
B. took possession of the whole and mortgaged it to C., who foreclosed and became the purchaser. A. 
with B's consent quit-claimed to C. Held valid notwithstanding B^s possession. Cameron ». Irwioy 
5 Hill, 272. The statute was intended for thje benefit of adverse claimants and they may renounce the 
benefit of it. Ibid.. It has no application to a devise. 2 Wend. 166. Nor to Judicial sales. 6 Wend. 
213. 2. Barb. S. C. R. 156. 2 Barb. Ch. 398. 2 Hill, 526. 3 Barb. S. C. R. 689. 

(c) 7 Wend. 63. 6 Wend. 629. 
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as Lane had not yet received a deed from Day, and that the papers were drawn ac- 
cordingly. (This testimony was objected to by the defendant, but the objection 
was overruled.) The bond executed by Lane to Shears was produced, with a re- 
ceipt thereon by Shears, dated 20th October, 1823, in full of the moneys therein 
mentioned. A deed from Shears to Lane of the lot conveyed by Day and Lane to 
Shears, was also produced, bearing date 29th March, 1825. The deed from Shears 
to Sheldon, which is the unlawful act complained of, bears date 8th April, 1825, 
and conveys the same premises described in the deeds from Day and Lane to Shears, 
and from Shears to Lane, and in addition thereto conveys the small piece on which 
Lane erected the blacksmith shop. 

The plaintiff having rested, the counsel for the defendant moved that the plaintiff 
be nonsuited ; which motion was granted by the presiding judge, on the grounds 
that the proof did not shew a sufficient legal adverse possession in Lane, of any 
part of the premises, at the time of the giving of the deed from Shears to Shelden, 
to render the act unlawful ; and that Shears having had the legal title of that part 
of the premises conveyed to him by Day and Lane, until a few days previous to 
the deed to Shelden, he was to be deemed to have been in possession for one 
whole year next preceding the date of the last mentioned deed. 

G. C. Bronson, for the plaintiff, now moved to set aside the nonsuit and 
for a new trial. The defendant never had title to the premises conveyed by [435] 
him to Shelden ; the bond executed by him at the same time that he receiv- 
ed the deed from Day and Lane, rendered that conveyance a mortgage. (4 Johrts. 
jR. 81.) A conveyance absolute in its terms, if intended as a security for the pay- 
ment of money, is a mortgage. (2 Cowan, 224.) Until foreclosure, the freehold 
remains in a mortgagor. (11 Johns, R, 534.) Whatever ]title the ^defendant had 
in the premises, was extinguished by the payment of the money. (15 Johns. R, 
205.) If the legal estate was in the defendant until his conveyance to the plaintiff, 
he held as a trustee only, for the plaintiff, and that estate was determined by his con- 
veyance to the plaintiff. From that moment, the possession of the plaintiff was ad- 
verse to the defendant. If the possession should be considered as having been con- 
structively in the defendant until his conveyance to the plaintiff, he is not entitled 
to the benefit of the saving clause in the statute, which was intended for the protec- 
tion of owners of land presumed ignorant of an adverse possession, from the fact of 
having, within one year, been in possession by the reception of rents and profits, or 
otherwise. Here, the defendant knew there was an adverse possession, having but 
a few days before conveyed the property to the plaintiff. At all events, the plain- 
tiff was entitled to recover for the unlawful sale of the small lot on which the black- 
smith shop had been erected. To this, the defendant never had the pretence of title ; 
and though the plaintiff did not shew a paper title to the premises, he was in posses- 
sion foi' nine years before the trial, which is evidence of right against all the world, 
until a better title is shewn. 

J. Dickson, for the defendant. The evidence of Barnard ought not to have 
been received, as its object was to render a conveyance, absolute in its terms, a con- 
ditional conveyance ; but when admitted, it had not the effect intended. The plain- 
tiff never had a conveyance of the property until he received a deed from the de- 
fendant, who, from 1822, had the legal estate, which remained in him until March, 
1825. On the payment of the money in October, 1823, the parties did not 
stand to each other in the relation of mortgagor and mortgagee, with the [436] 
mortgage satisfied. The title to the property was still in the defendant. He 
held, it is admitted, as the trustee of the plaintiff^ but the payment of the money 
did not extinguish his title, as it would have done, had he held only as mortgagee. 
He therefore held the legal estate, and was constructively in possession, within a 
year antecedent to the making of the deed complained of. The possession of the 
plaintiff and of the tenants on the land was not adverse to, but in subserviency to 
his title ; and having thus been in possession within the year, his conveyance of tho 
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land to Shclden did not bring him within the operation of the statute. (1 Plowd, 
87, 8, 9. C. Litt, 369, a, b. 11 Mod, 27. Ld, Raym, 845.) The statute is 
highly penal, and will not be extended by construction. The court therefore will 
not, by converting the equitable estate of the plaintiff into a legal estate, subject 
the defendant to its penalties. Unless the defendant is brought within the very 
terms of the statute, he will not be adjudged guilty. (1 Flowden R. 86. 13 
Johns, R. 293.) If the plaintiff's equitable estate be not converted into a legal es- 
tate by construction, the defendant is within the very letter of the saving clause of 
the statute. That part of the premises on which the blacksmith's shop was erected, 
was conveyed by mistake. It was an unintentional violation of the statute ; and on 
that ground, the defendant is excusable. (1 Johns, H, 357, 8. 13 Johns, R. 466.) 
There was no evidence that the defendant knew that the premises were jheld ad- 
versely. 

By the Courts Sutuerland, J. The plaintiff was nonsuited at the trial, on the 
ground that the evidence did not shew that the premises covered by the conveyance 
to Shelden were held adversely at the time of giving the deed. In this direction I 
think the learned judge erred. 

The defendant. Shears, never had any other interest than that of a mortgagee in 
the premises in question, and that interest was terminated or extinguished on the 
20th of October, 1823, by the repayment of the principal and interest of the money 
loaned by him to Lane. (5 Cowen^ 671. 18 Johns, R, 7. 1 Cowen^ 126.) 
[437] The authorities upon this point are clear and explicit. A conveyance of pro- 
perty absolute in terms, if intended by the parties to be a security for debt, 
is a mortgage ; and such intentions may be manifested, either by a written defea- 
sance, executed simultaneously with the deed, or by the acts or parol declarations 
of the parties. (Clark v. Henry, 2 Cowen, 324. Dunham v. Dey, 2 Johns. Ch. 
R, 189. 15 Johns, R. 555. Peterson v. Clark, 15 Johns, R, 205. 4 Johns, Ch, 
167. 6 Johns, Ch. 417. 1 Johns, Ch, 594. 7 Johns, Ch, 40.) 

If Shears had only the interest of a mortgagee in these premises, then no convey- 
ance from him to Lane was necessary to restore to Lane the entire title. A mort- 
gagee has but a chattel interest ; the freehold remains in the mortgagor. ( Wilson 
V. Troup, 2 Cowen, 195. 6 Johns. R, 290. 11 Johns, R, 534. 15 Johns, R. 
319.) Payment of the debt is an extinguishment of the niortgage. (4 Johns. R. 
41.) It is not pretended that Shears ever had the actual possession of the premi- 
ses. The tenant in possession entered and held under contract with Lane, and the 
defendant's interest being only that of a mortgagee out of possession, the possession 
of tho tenant was not, in judgment of law, his possession, but the possession of^ the 
mortgagor. After the payment of the debt and the consequent extinguishment of 
the mortgage, at all events, if not before, the possession was adverse as against 
Shears. He had no legal or equitable interest in the premises, and this was more 
than a year previous to the conveyance to Shelden. But even if the naked legal 
title remained in him after the payment of the debt, the conveyance to Lane of the 
29th March, certainly terminated it ; and any conveyance subsequent to that, must 
be within the spirit and policy of the act. 

The defendant is to be presumed to have known the situation of the premises, and 
that they were occupied by the tenant oi Lane. A person who sells and conveys 
land without the knowledge that there is a subsisting adverse possession, is not liable 
to the penalty given by the 8th section of the act for selling a pretended title ; but 
the seller of land is, in the first instance, to be presumed conusant of the 
[438] situation of it. {Teel v. Fonda, 7 Johns. R. 251. Hassenfrats v. Kelly, 
13 Johns. R, 466. 8 Johns. R. 227. 2 Caines, 183. 2 Johns. C. 59.) 
If there had been any doubt as to the knowledge of the defendant of the lulverse 
possession, it should have been left to the jury. 

Nonsuit set aside and new trial granted. 
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Teohpical nicety or lej^al precision is not required in the pleadings in justices* courts. Whenever the 
S. G. can possibly intend that the merits have been fairly tried^ they will not examine or test by 
technical rules the formality of the pleadings. 

If it clearly appear that the plaintiff had no right to recover^ the court will reverse a judgment^ tho' a 
jury find a verdict for the plaintiff. 

Thus where, in an action commenced in a justice^s courts removed into a common pleas by appeal, the 
defendant plead a former suit for the same cause of action, a judgment rendered, collected and paid ; 
to which the plaintiff replied, that the judgmei)| mentioned in the plea had been reversed ,on cer- 
tiorari ; the defendant rejoined, that the money paid had not been recovered back on the reversal of 
the judgment; the plaintiff demurred, and the defendant joined in demurrer; it was held, that the 
plea was substantially a plea of payment; that the payment under the judgment was a satisfaction, 
whether the judgment was reversed or not, provided that the defendant elected not to call on the 
plaintiff, after the reversal of the judgment, to restore the money, and directed it to be retained as a 
payment of the plaintiff's demand; and that the defendant could not afterwards rightfully call on the 
plaintiff to restore the identical money which he had thus applied. Upon these principles, a judg- 
ment rendered on a verdict for the plaintiff, on an issue of facts, wae reversed, the defendant being 
entitled to judgment on the isene of law, the plea interposed by him going to the whole cause of ac- 
tion, (a) 

Error from the Broome common pleas. Close sued Stuart before a justice of 
the peace, and exhibited an account for work and labor, &c. Stuart pleaded, first, 
the general issue ; and secondly, a special plea of a former suit for the same cause 
^of action, a judgment recovered and money collected and paid. Close replied, that 
the judgment mentioned in the plea had been reversed on certiorari. Stuart re» 
joined, that the money paid had not been recovered back on the reversal of the 
judgment. Close demurred, and Stuart, joined in demun-er. The cause was tried 
by a jury, who found a verdict for Close, for $26.23. Stuart appealed to the 
Broome common pleas, where the cause was again tried on the pleadings in the 
court below, in December, 1821. Close proved the several items of his account. 
Stuart introduced a witness, who testified, that on the joining of the issue, in the 
suit before the justice, it was admitted by the parties, that the judgment, 
mentioned in Stuart's plea was paid by Stuart, that subsequently it was re- [439] 
versed on certiorari, but that neither the damages or costs of such reversal 
had been paid by Close. The court charged the jury that they were to decide the 
cause as if there had been no previous trial ; that the plaintiff had a right within 
the time limited by statute, after the reversal of his judgment, to commence a new 
action for his original demand. The defendant below excepted to the charge of the 
court. The jury found a verdict for the plaintiff for $26.49, on which judgment 
was entered. 

J. ij, Spencer, for plaintiff in error. The judgment in the court below is erron- 
eous. The issue of law remaining undisposed of, and the defendant below being 
entitled to judgment in his favor on the demurrer. 

J. A. Collier, for deff^ndant. The only exception taken in the court below is 
to the charge of the court, which is correct as far as it goes. If the party had de- 
sired the instructions of the court to the jury on any particular point, he should 
have directed their attention to it. The payment of the money on the first judg- 
ment was no bar to the plaintiff's right of recovery in the court below. The de- 
fendant had Bf judgment against the plaintiff for both damages and costs, which he 
might and still may enforce by execution; or he njight have set off his judgment 
against the plaintiff's demand. Had judgment been rendered for the defendant on 
his plea, it would have been a final bar to the plaintiff's demand ; and yet the de- 
fendant could have issued his execution and collected the money adjudged to him 
upon the reversal of the first judgment. 

By the Court, Woodworth, J. Several objections were made, in the course of 

■ *■ - ■ - ■ 

(a) 1 Coiren's TreatiM, vol. 2, p. 3. This 'judgment was reversed. Close v, Stuart, 4 Wend. 95. 

Vol. I.— 32. 
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the trial, to the admission of evidence ; but no exception appears to have been 
taken, except to the charge of the court, who directed the jury they were to decide 
the cause as if there had been no previous trial, and that the plaintiff had a right, 
within the time limited by statute, after th,e reversal of his judgment, to commence 

a new action for his origiual demand. 
[440J It does not appear, that either the justice or the court of common pleas 

took any particular notice of the issue in law arising on the demurrer ; 
but having rendered judgment for the plaintiff below, it necessarily follows that 
such judgment disposed of the demurrer, and that, in the opinion of the court, it 
interposed no bar to the right of recover}^ Whether in this they decided correctly, 
is the only material question arising in this cause. The charge of the court is silent 
as to the effect of the demurrer. The trial by the jury must be considered as a 
trial of the issue in fact merely ; and, in that point of view, I do not perceive any 
thing objectionable. It is well settled rule, that a bill of exceptions is not well 
taken, to a charge which is entirely correct as far as it proceeds, although it may 
omit matter upon which it would have been proper tp charge the jury ; and particu- 
larly so, when the court are not called on by the counsel to supply such omission. 
In this case, the issue in fact was trif^d before any decision on the issue in law. On 
the pleadings, the only question before the jury was, whether the defendant was in- 
debted to the plaintiff, as stated in the declaration. They found for the plaintiff. 
(This verdict, however, can be considered only as assessing contingent damages. If 
the plaintiff was entitled to judgment on the demurrer, then indeed judgment ought 
to be rendered in his favor on the whole case ; but if the defendant was entitled to 
judgment on the issue in law, it would defeat the whole cause of action, and not- 
withstanding the verdict, judgment ought to be reiidered for the defendant.) The 
court below gave judgment for the plaintiff. If they erred, it is here a proper sub- 
ject of review ; because, on a writ of error, the court will examine both the record 
and bill of exceptions, and if substantial error appears in either, the judgment ought 
to be reversed. 

We are, then to decide on the defence interposed by the defendant in his second 
plea. In doing this, it is scarcely necessary to remark, that as this cause was com- 
menced before a justice, the proceedings, as far as respects regularity and form, will 
be reviewed with liberality. This has been uniformly decided. Technical nicety, 

or legal precision, is not required in the pleadings ; but it will be sufficient, 
[441] if there appear a good ground of action within the justice's jurisdiction, 

and that the merits of the cause have been tried. (Johns. Digest^ 138, and 
the cases there cited.) So, also, it has been held, that the joining a formal Lssue is 
not material ; and that special pleading in a justice's court is to be discountenanced. 
(3 Caines, 275, 174.) In the last case, the court observed, *' Whenever .we can 
possibly intend from the record, that the merits were fairly tried, we will not exa- 
mine or test, by technical rules, the formality of the pleadings." (1 Johns. C, 333.) 
The same principles obviously apply, if there appear a good ground of defence. 
Both parties are within the protection of this salutary rule. The cause, when re- 
moved to the common pleas, is tried on the issues joined in the court below ; we 
must, therefore, . apply the same rule in examining these pleadings, as to a case 
where the cause is brought into this court directly by certiorari to a justice. In 
considering these pleadings, the merits of the defence are alone to be taken into 
view. In the case of Nicoll v. Dunlap, on certiorari, (2 Johns. Rep. 195,) the 
court held, that if it clearly appear, from the evidence on both sides, that the plain- 
tiff had no right to recover, the court will set aside the judgment, though the jury 
found a verdict for the plaintiff. 

In deciding on the issue in law, it remains to inquire, 1. What was the defence 
intended to be relied on by the defendant; 2. What is admitted by the pleadings; 
and 3. Whether the facts admitted, constitute a valid defence. If they do, it fol- 
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lows, that notwithstanding the finding of the jury on the issue in fact, judgment 
ought to have been rendered for the defendant, on the whole case in the court below. 
The second plea, in substance, avers payment, and the manner in which payment 
was made. It is true, that the judgment per se, so long as it remained in force, was 
of itself an extinguishment of the plaintiff's demand; but the payment under that 
judgment, was a satisfaction, whether the judgment was reversed or not, provided 
the defendant elected not to call on the plaintiff after the reversal of the judgment 
to restore the money, and directed it to be retained as a payment. It is ad- 
mitted, that after reversal, the defendant might have obliged the plaintiff to [442] 
refund ; and had he done so, undoubtedly the original cause of action would 
have revived. But as such a course would not confer any benefit on the defendant, 
it is difficult to discover any inducements for pursuing it. If the defendant, after 
the reversal, had chosen to compel the repayment of the money collected of him on 
the plaintiff's judgment, he would have been liable immediately thereafter, to the 
original tlemand with costs. It appears to me, that this was never intended by the 
defendant ; but that as he had once fully paid the debt, he waived the right acquired' 
by the reversal, and assented that the money received by the plaintiff should remain 
in his hands as a satisfaction of his demand. This the defendant had a right to do ; 
it was most beneficial for all parties. I think the defendant's second plea is to be 
understood as saying the defendant has once paid the plaintiff, by satisfying a judg- 
ment recovered by him for the debt now demanded, and insisting that the money 
thus collected by the plaintiff, shall remain in his hands as a full satisfaction. This 
was an appropriation by the defendant of the money the plaintiff held, and directing 
its application as a payment. The source from whence the plaintiff received the de- 
fendant's money cannot be material ; whether it had been collected on a judgment, 
which was afterwards reversed, or had been paid to the plaintiff by a stranger for 
the use of the defendant, seems to be immaterial. It was, in either case, the de- 
fendant's money; and if so, it follows that he possessed the right to apply it to the 
payment of any debt the plaintiff claimed against him. By doing so, the defendant 
could not afterwards rightfully call on the plaintiff to restore the identical money 
which the defendant, by his plea, had applied in this manner. Understanding the 
plea in this sense, the plaintiff was bound to answer, if he could, so as to avoid it. 
The replication alleges, merely, that the judgment was reversed. If I am correct 
in the view already taken, that the defendant relied on the money collected on that 
judgment as payment, and if he had a right to appropriate it in this manner, not 
withstanding the reversal, it follows that the replication is no sufficient answer ; it 
does not confess and avoid, traverse or deny substantial matter alleged by 
the defendant, which formed a complete defence against the plaintiff's action, [443] 
and consequently, as long as that defence remains unanswered, it is a bar to 
the plaintiff's action. It becomes immaterial to consider what the subsequent plead- 
ings are, if the plaintiff has in substance committed the first fault. The rejoinder, 
if considered immaterial, has not the effect to nullify a good plea. In the latitude 
in which pleadings before a justice are viewed, it seems to me the rejoinder goes in 
Bome measure to fortify the plea, and to reiterate, in substance, the same matter con- 
tained in it. It alleges that no money was recovered on the reversal, thereby show- 
ing that the preceding construction of the plea is according to its fair import, to wit, 
that although the judgment had been reversed, the defendant still insisted that the 
money collected under it should be applied as payment in this action. On the issue 
in law, the defendant was entitled to judgment ; and as the plea went to the whole 
cause of action, judgment ought to have been rendered for the defendant, notwith- 
standing the verdict on the issue in fact. The judgment of the court below must be 
reversed. 
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Sherwood vs. Johnson, executor of Smith. 

In a replicatum to a pica by an executor, of an outstanding judgment, and no assets prater, that the 
judgment was obtained perfraudem, it is sufficient to allege fraud and covin generally, without shew- 
ing the fraud specially. 

Justioes' courts not being courts of record, judgments obtained therein must be postponed to judgments 
rendered in courts of record, in the course of administration of an estate, (a) 

Demurrer to replication. The declaration is in debt on a judgment obtained 
against the testator, in the common pleas of Broome, in May, 1817. Plea, plene 
administravity except as to 50 dollars, which the defendant says he retains in his 
own hands, towards satisfying himself of a judgment recovered by him against the 
testator, in his lifetime, to wit, in July, 1818, before a justice of the peace, on con- 
fession of the testator. Replication, predudi non, because the plaintiff saith, that 
the said judgment in the said plea mentioned to have been recovered against 
[444] the said N. W. S., (the testator,) by the said defendant, was had and obtain- 
ed by the fraud and covin of the said defendant, and the said N. W. S., with 
the intent to defraud the said plaintiff of his said debt; and this, &c., wherefore, &o. 
Demurrer, assigning the want of specification of the particulars of the fraud, and 
the omission to deny the justice of the debt, as special causes, and joinder. 

J. A. Collier, for defendant. A replication that the judgment was obtained 
perfraudem generally, without specifying the particulars in which it is pretended 
the fraud consists, is not good. There are some general dicta to that purport in the 
books, but they are not supported by adjudged cases; whereas, there are a variety 
of cases in which a general replication of fraud has been held unavailing. Thus, 
when a judgment is obtained against an executor by covin, but for a just debt, the 
creditor cannot avoid the judgment by alleging that it was obtained by covin, to de- 
fraud him. (Sir W, Jones, 92.) So in Cro. Eliz, 462, it was held that the plain- 
tiff could not, to a judgment pleaded by an executor, reply that it was obtained by 
fraud and covin, and rely upon it; but must also traverse that the judgment was for 
a just debt. And in 5 T, R. 80, on a replication of fraud generally, a verdict ob- 
tained by a plaintiff was set aside, because the plaintiff had not specified in what the 
alleged fraud consisted. Much precision is not necessary in the specification ; to 
allege the want of consideration, or that the debt was for a less sum than that for 
which the judgment was confessed, would probably be sufficient; but enough should 
be averred to enable the party to come prepared to support the judgment. 

J. L. Wendell, for plaintiff. The replication is good. (2 Chitty^s PL 660, and 
cases cited, n. I.) The case in Cro, Eliz. is overruled in Trethewy v. Acklavd-, (2 
Samid. 49;) and in 1 Lutw. 662, {Robinson v. Corbet,) it was said by Powell, J., 
and which has been adopted ever since, that the plaintiff cannot insist upon any 
thing but the fraud; and that the opinion, in Cro, Eliz, had been a long 
[445] time exploded, and there was no need to plead that the judgment was for a 
true debt. The case in Sir W, Jones only determines, that to a plea of 
judgment recovered, the plaintiff may reply that there is nothing due; and that un- 
doubtedly is the better course of pleading, to allege that there is nothing due, or that 
the judgment is kept on foot per fraudem; for if the defendant should shew that 
there was no fraud in fact, as where a judgment was confessed by mistake for too 
large a sum, he would succeed, as in the case in 5 T. 22. But here, where the party 
by his demurrer, admits that the judgment was obtained by fraud and covin, there 
can be no question that the plaintiff is entitled to judgment. 

The plea is bad. The debt of the plaintiff being a debt of record, i& entitled to 
preference in payment, over the debt of the defendant, which being a justice's judg- 

(a) Otherwise since the Revised Statutes, 2 R. S. 87, § 27. Ainslie v, Badcliff, 7 Paige, 439. Bay 
ton's Lftw of Surrogates. 



OOTOBKB. 1828.] OF THE STATE OF XEW-TORE. 446 

Shenrood v. Johmon* 

ment, ranks only as a specialty. (6 Cowen^ 589.) Ainercements of courts not of 
record^ have no preference. (Toller^s Law of Ex. 260.) A judgment, not dock- 
eted, has no preference to a specialty, (id. 269.) The defendant's judgment here, 
is not shewn even to have been docketed by the transmission of a transcript to the 
county clerk's office ; but even had it been thus docketed, it is not a debt of record, 
which is a judgment of a court of record, not depending upon the dignity of the 
court, or the extent of its jurisdiction, but upon the fact of its being a court of re- 
cord. (Toller, 263.) 

Collier, in reply. Justices' judgments are of a higher nature than a specialty. 
A judgment obtained before a justice on a specialty, would be pleadable in bar to a 
new action upon the same instrument. The certificate of a justice's judgment is 
conclusive, and cannot be contradicted by parol. (13 Johns. R. 184.) Courts 
baron, and other courts of inferior jurisdiction in England, have not so high a char- 
acter ; their proceedings can be proved or disproved by parol. (3 Blk. Comm. 25.) 
The power to fine and imprison, constitutes a court a court of record (i^. 24, 5.) 
Our justices' courts possess that power. Priority does not depend upon the dignity 
of the court. (Roberts on Wills, 83.) A judgment in a yie poudre court 
in England, has the same rank as a judgment in higher courts. (Toller, [446] 
264.) The jurisdiction of a justice's court here, is much more extensive. 

By the Court, Savage, Ch. J. The replication is good, and according to ap- 
proved precedent. (2 Chitty, 611, n. o.) It is sufficient to allege fraud and covin 
generally, without shewing such fraud specially. In Green v. Wilcocks, (Cro» 
Eliz. 462,) it was held that the plaintifi", in his replication, must not only reply 
fraud and covin, but must traverse that the judgment was given for a just debt ; 
but a difierent rule prevails now. (1 Lut. 662. 2 Saund. 50, n. 3.) The court 
there say, the plaintiff may traverse the special matter, or rely on the fraud gene- 
rally ; and either way is good. • 

The next question is upon the plea; and the question is, simply, whether a 
judgment before a justice of the peace is a debt of record. All judgments in courts 
of record are of equal dignity in the payment of debts. (Toller, 263.) It has 
frequently been held by this court, that justices' courts are not courts of record, 
though they possess many of the powers of courts of record. They are very im- 
portant tribunals ; but the legislature have not constituted them courts of re- 
cord. They are in legal acceptation, inferior courts. Of course, judgments in 
those courts must be postponed to judgments in courts of record. In 16 Johns. 
R. 233, this court said, that a justice's judgment was equivalent, at least, to a 
specialty, and that debt was the proper action to be brought upon it. In Wither' 
wax V. Averill, (6 Cowen, 590,) we held that a justice's judgment is not to be tried 
by the record upon a plea of 7ml tiel record, but by a jury ; and that it ranks as a 
specialty. Of course it cannot be pleaded as a debt of record. The plea is bad. 
The plaintiff is entitled to judgment on the demurrer. 
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Case for seduction will not lie, where the female is over the age of 21, unless she he in the actual ser- 
vice of her father, or of him who stands in loco parentis, so as to constitute, in law and in fact, the 
reUtioii of muster and servant. 

If the female be under a<;e, she is presumed to be under the control and protection of her parent, so as 
to entitle him to the action, whether she actually resides with him or not; but if she be above the 
ago of 21, and resides with her seducer at the time of the seduction, no action lies, (a) 

Tins was an action on the case for debauching the sister of the plaintiff, per qitod 
servitiiim amisity tried at the Washington circuit, in June, 1827, before the Hon 
Reuben H. Walworth, then one of the circuit judges. 

The defendant was a clergyman, a widower, resident in the county of Washing- 
ton. The seduced and her brother, the plaintiff, were members of the church of 
which the defendant was minister. The seduced went to reside with the defendant, 
in the capacity of housekeeper, when she was between 22 and 23 years of age, and 
remained with him about three years and a half, when she left him, in a state of 
pregnancy, and went to the house of her brother, the plaintiff in this cause, where, 
shortly after, she was delivered of a child, of which the defendant was the father. 
An illicit intercourse commenced between the defendant and her about a year be- 
fore the child was begotten. She was an orphan, her parents having died when she 
was quite young. She was reared and protected by her brother, with whom she re- 
sided until she went to live with the defendant. After she left the defendant's house, 
her brother provided for her in her sickness, and defrayed the expenses of her lying- 
in. Whilst she lived with the defendant, she was in the habit of taking care of hei 
brother's family in cases of sickness, and assisted in ordinary household affairs, which — -* 
she also did after she left the defendant's house; but her health was, then such she- 
could not do much. She testified, that she always considered her brother's house 
her home. 

The defendant's counsel moved that the plaintiff be nonsuited ; because, 1. Thi 
seduction took place at the house of the defendant, and whilst the seduced was tl 
servant of the defendant ; 2. That the plaintiff was not entitled to the services oi 
his sister, and therefore could not sustain an action for her seduction; 3. That hei 
return to his house, and the subsequent services rendered by her, did not 
[448] entitle him to maintain the action; which motion was denied by the presid-" 
ing judge, who decided, that to maintain the action, it was not necessary to 
show that the plaintiff was legally entitled to the services of his sister: it was suffi- 
cient if she was actually his servant, although such services were voluntary, and oi 
the slightest character ; that the plaintiff in this case stood in loco parentis, am 
could maintain the action, if the father of the female, had he been living, could hav 
maintained it; that by the modern decisions of the English courts, neither th( 
father nor any other person could maintain an action for the most aggravated case 
of seduction, if the female was in the actual service of the seducer, or of a third 
person, at the time of the seduction; but the supreme court, in the case of Sargent"^ 
V Beniiiston, had adopted a more reasonable rule, viz. that if the seduced, durin< 
pregnancy, returned to the service of the parent, although the parent was not legal- 
ly entitled to her services, he might maintain an action ; that, according to the prin- 
ciples adopted in that case, the plaintiff here, standing in the place of a parent t( 
his sister, whom he had fostered and protected in her orphanage, was entitled 
maintain this action ; and he accordingly charged the jury, that if they believed th( 
testimony of the principal witness, they were authorized to find a verdict for th« 








(a) Clark v. Pitch, 2 Wend. 459. Hewitt v. Prime, 21 Wend. 79. Bartley v, Richtmeyer, 2 Barb* 
182. Per Harris, J. at p. 187. Same case on appeal. 4 Comstock, ^8. The action for sednctioii 
considered at large and the cases relating thereto cited and commented upon. Ibid* 
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plaintiff, and for such damages as, under the circumstances, they should consider 
proper ; that they were not confined to the actual damage sustained by the loss of 
service and the expenses of lying-in, but they might take into consideration the out- • 
raged feelings of the plaintiff, who had been a brother indeed to the unfortunate 
girl. The defendant excepted to the decision and charge, -and the jury found a ver- 
dict for the plaintiff, with $1,000 damages. 

R. Weston, for defendant, moved to set aside the verdict, and for a new trial. 
The loss of service is the foundation of this action, and the relation of master and 
servant must exist, to entitle the plaintiff to sustain it. (3 Burr» 1878. 9 Johns, 
R, 387. 10 Johns. R, 117. 5 Cowen, IIG.) A parent cannot sustain the action 
where the seduced is over the age of twenty-one. Allowing the plaintiff, 
thierefore, to stand in the loco parentis, he was not entitled to recover in this [449] 
case, as, at the time of the seduction, the seduced was about 26 years of age. 
The services rendered by her foaher brother, were mere acts of benevolence, not of 
service due to him, which he hy a right to exact. She was neither in law or in fact 
his servant, but the servant oi the defendant at the time of the seduction. The 
home of the female was at the house of the defendant. The expenses incurred by 
the plaintiff were voluntary. He was under no legal obligation to incur them. 

C. L. Allen and S. Stevens, for plaintiff. In actions of this kind, the slight- 
est evidence is sufiicient to support the averment of loss of service. (2 Phil. Ev. 
151. 2 ,T. R. 166.) In 2 T. R. the plaintiff recovered, though the daughter was 
30 years of age. That, it is admitted, was an action of trespass, and the loss of 
service there was merely consequential: here it is case; and the only inquiry is, 
upon whom has the consequential injury fallen, the expense attending confinement, 
and the loss of service. It is not material who was entitled to the services of the , 
female at the time of the seduction, which subsequently results in the loss of service 
or necessary pecuniary disbursements, which constitute the real gravamen in actions 
of this kind ; and if that fall upon the parent, it entitles him to the legal redress. 
(6 Cowen, 117, 18.) The plaintiff here stood in loco parentis; and that relation 
was not destroyed by the residence of the seduced with the defendant. A parent 
is not entitled to the service of his child after she has attained the age of 21, and 
yet an action on the case has been sustained by a mother, for the seduction of her 
daughter after that age. (4 Coiven, 412.) 

By the Court, Sutherland, J. This action cannot be maintained. It ma^be 
conceded that the plaintiff stands in loco parentis ; but a parent, under the circum- 
stances of this case, could not sustain an action for the seduction of his daughter. 
The female, for whose seduction this action was brought, is the sister of the 
plaintiff. She was, at the time of the seduction, about 26 years of age, and [450] 
had lived with the defendant at that time, about three years, in the capacity 
of housekeeper. In Nickleson v. Stryker, (10 Joh?is. R. 117,) the court say, *^ As 
the daughter in this case, was 29 years of age, and not in the actual service of her 
father, when she had the connexion with the defendant, the plaintiff cannot sustain 
the action." The rule is settled, that if the daughter be of age, she must be in her 
father's service, so as to constitute, in law and in fact, the relation of master and 
" servant, in order to entitle, her father to an action for seducing her. If she be under 
age, she is presumed to be under his control and protection, so as to entitle him to 
the action, whether she actually resides with him or not. The same distinction was 
taken in Payne v. Martin, (9 Johns. R. 387.) It has not been shaken or ques- 
tioned in any subsequent case. {Moran v. Dawes, 4 Covjen, 412. Sargent v. 

, 5 Coioen, 106.) It is matter of deep regret to the court, that the law affords 

no remedy for the injury which has been inflicted in this case. When the character 
of the defendant is considered, it is one of great aggravation. He was minister of 
the gospel. The female whom he seduced was an orphan. She was a communicant 
of his church, and for aught that appears, of unblemished character. She entered 
into his service, beyond all doubt, in the confident belief, not only that she had found 
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a home which would be to her as the home of her father, but that her religious feel- 
ings and character would be cherished and strengthened and confirmed, by the daily 
example and instructions of her pastor. How have these confiding expectationa 
been met ? It is greatly to be feared that the defendant has not only triumphed over 
the chastity of this unfortunate girl, but that he has made a wreck of her whole 
moral character ; for the illicit connexion between them continued for more than a 
year, before she became pregnant. The defendant cannot plead, in extenuation of 
hid crime, the temporary dominion of passion. Yet, even to such a case, the law 
cannot bend. 

New trial granted. 





[451] Skinner ads, PowUEs. 

In an action for a libel, tho publication in a newspaper of mmors is not justified by tbe fact, tbat 

rumors existed ; the fact may be given in evidence in mitigatioiif but not in jwt[\fication. 
A charge in a libel is not justified by proof of misconduct of a similar character, (a) 
The justification must be as broad as the charge and proof of the truth of one out of many char] 
does not constitute a justification. (&) 

This was an action for a libel, tried at the Cayuga circuit in June, 1827, befor 
the Hon. Samuel Nelson, one of the circuit judges. 

The declaration, after stating, by way of inducement, that at the time of th 
publication complained of, the plaintiff was agent of the state for escheated lands 
to examine into titles, obtain testimony and superintend suits, for which he receive 
a salary, and had the disbursement of large sums of money in the prosecution o 
such suits ; that on the 15th March, 1825, a resolution was passed in the house o 
assembly, calling on the commissioners of the land-office for a report in relation 
escheated lands, the agents employed, their compensation, the money expended b 
them, the number of suits brought, &c., &c. : that in compliance with such resolu^ 
tion, a report was made, and that on the 6th April, 1825, another resolution wa^ 
passed by the assembly, directing the comptroller to report the items of all th^ 
accounts theretofore rendered and allowed, and all the claims made upon the stat^ 
by the agent employed, in relation to escheated lands ; and that the comptrolleC 
made a report, setting forth the items — ^proceeded to set forth the libel, which com-- 
menced as follows: "I shall now proceed to lay before the public the rumors ancL 
reports in circulation, relative to the accounts and conduct of Grershom Powers^ 
(the agent for the escheated lands,) before the call was made for the items, and sub- 
mit to the enlightened reader, to judge whether they were not sufficiently numerous 
to authorise the resolution, calling for Mr. P's accounts, in order, if he was innocent^ 
to give him a chance to vindicate himself, and if guilty, to suffer the indignation of 
an injured people. First, that," &c. (specifying one rumor, and particularizing, ia^ 
like manner, five several other rumors which were in circulation, in relation to th^ 
plaintiff ; and by inuendoes, charged the defendant with intending, by the publica- 
tion, to represent the plaintiff as having corruptly and fraudulently renderei- 
[452] accounts of moneys as expended in the service of the state, which were not^ 
so expended, &c. 

The defendant pleaded the general issue and a special plea, in which he averred, 
1. That such rumors and reports were in circulation as were set forth in the publi- 
cation, specifying them in the plea; 2. That certain facts set forth at large, corres- 
ponding with the rumors, were true ; and 3. That the plaintiff, in three particulars 
not mentioned in the publication, had charged the state with moneys expended in 



(a) Barthelemy v. The People, 2 WHy 248. (&) Fidler v. Belayaa, 20 Wend. 57. 
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tlie public service, whereas such moueys were expended for his own benefit. Ee- 
plication, de injuria sua propria absque, ^c. ; concluding to the country, and add- 
ing a similiter. 

The publication was produced in court, printed in a public journal or newspaper, 
and admitted by the defendant. The plaintiff then proved that he was the agent of 
the state for escheated lands, at a salary of ^1,000 per annum, and rested. 

The defendant produced the accounts of the plaintiff, as rendered to the com- 
missioners of the land-oflBce, and reported by the comptroller to the legislature, ami 
offered to prove, in justification of the publication, that previous to the last resolu- 
tion of the house of assembly, calling on the comptroller for the items of the 
plaintiff's account, there were such rumors and reports in circulation, as those men- 
tioned in the second plea ; to the admission of which evidence in justification, the 
counsel for the plaintiff objected. The judge rejected the evidence, and the de- 
fendant excepted. In a subsequent stage of the cause, when the same evidence 
was offered in mitigation of damages, the counsel for the plaintiff admitted that 
there were such rumors and reports in circulation as stated in the publication and 
plea. The defendant further offered to prove, in support of the third branch of 
his plea, that the plaintiff had hired, of one John Legg, a wagon and harness to 
visit his friends in Vermont ; that he went the visit ; that Legg was paid S20 for 
the use of the wagon and harness, and the amount charged to the state. And fur- 
thei, that the plaintiff paid one A. Gridley two several sums of $1 each, for draw- 
ing off his accounts against the state, and charged the same to the state ; 
(neither of which facts were charged in the publication.) The evidence was [453] 
objected to, rejected, and the defendant excepted. The defendant then prov- 
ed, that the plaintiff kept a horse at a livery stable, from September, 1822, to May, 
1823, and the expense of his keeping was charged to the state ; that whilst the 
horse was so kept, the plaintiff went twice or thrice to Albany in a stage, and 
charged the stage fare to the state. (One of the rumors specified in the publica- 
tion, was, "that large and extravagant charges were made against the state for 
horse shoeing, keeping, &c.") The plaintiff proved by the late attorney general, 
and the present attorney general, commissioners of the land office, his fidelity as a 
public officer, and explained the transaction in relation to the horse, by shewing 
that the charges were at the ordinary rate, and that the horse was kept with the 
approbation of the commissioners of the land-office. 

The judge charged the jury, that unless the defendant had substantiated each 
distinct charge contained in the libel, the plaintiff was entitled to a verdict ; and 
that the proof of the truth of one of the charges in the libel, was insufficient to 
entitle the defendant to a verdict. The defendant excepted to the charge. The 
jury found for the plaintiff, with $300 damages. 

J. L. Wendell, for the defendant, moved to set aside the verdiot. The publi- 
cation complained of, is not a libel. It is a discussion of a hgislattve proceeding, 
relative to the conduct of a public officer. " Any one may discuss the proceedings 
of parliament, even after they have become final, and express doubts as to their wis- 
dom and policy." (Holfs Law of Libel, 136.) If so, a fortiori, may they be 
approved and justified. Such must be construed to have been the object of the 
writer. There had been an inquiry into the conduct of the plaintiff by the legisla- 
ture, who probably, or some members thereof, had been censured for instituting that 
inquiry. To vindicate the legislature from having acted unadvisedly, this writer 
appeals to the public, and shews the rumors and reports which were in circulation 
relative to the conduct of the plaintiff, before the call was made for the items 
of his account. These rumors and reports were not tabrications, creations [454] 
of the brain of the writer, unheard of until this publication, but admitted by. 
the plaintiff's counsel to have been in circulation. They were, therefore, part of 
the res gesta to be taken into consideration, in judging of the wisdom, policy and 
justioo of the l^islature« The motive of the defendant was pure. But had it been 

VoIm L— 38. 
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otherwise, it was not iiiquirable into, the presumption of law being conclusive in 
favor of hLs hnioccnce of intention. (Starkie on Slander, 172, 174, 201.) Im- 
partial and correct accounts of the proceedings in parliament, or in the courts of 
justice, do not, in legal contemplation, amount to a wrong, so as to render the party 
publishing them, either civilly or criminally responsible. (Starkie 07i Slander^ 195.) 
In the case of The King v. IVrighfy (8 T. R, 298,) Lawrence, J., says, "It is of 
vast advantage to the public, and to the legislature itself, that true accounts of their 
proceedings should be generally circulated. The general advantage more than coun* 
terbalances the inconvenience to individuals; and this advantage would be lost, if no 
person could publish their proceedings without being punished as a libeller." (See 
also 2 Cam-ph. N. P, 571, The Ki?ig v. Fisher and others,) The only restriction 
upon the right of publication of legislative or judicial proceedings, and discussions 
in relation to them, is, that the accounts of such proceedings shall be a fair and true 
statement, not discolored or garbled, nor mixed with comments and insinuations cal- 
culated to asperse the character of those concerned; (Starkie on Slander , 198; 7 
East, 504; 7 Johns. R. 272;) and that the discussion shall be conducted fliirly, 
with moderation and decency, and not made an occasion for slander and defamation. 
It is not contended that the defendant liad a right to shew the existence of rumors 
and reports in justification, only so far forth as such rumors and reports were con- 
nected with the legislative proceeding, or forming the probable basis of that proceed- 
ing. For that purpose, it is insisted, that the evidence offered was admissible, and 
ought to have been received. 

The fact of the defendant having plead that the rumors were tnit^ and 

[455] failing in the proof of his plea, does not entitle the plaintiff to sustain his 

action, if, independent of such plea, the defendant was entitled to a verdict; 

for the plaintiff must recover, if at all, on a cause of action existing before the suit 

was brought. (Cro. Eliz. 416. 3 Caines, 77.) 

The evidence offered, as to the moneys paid Legg and Gridley, was admissihle 
under the state of the pleadin<rs. Issue had been taken on the plea, and the judge 
was bound to try the issue. The plaintiff having treated it as a legal plea, and 
gone to trial upon it, cannot allege any thing against it. (2 Tidd^s Pr. 829. 2 
Joh7is. R. 183.) 

The judge erred in his charge to the jury. The publication, if considered as a 
libel, is but one char gey imputing to the plaintiff improper and corrupt conduct, with 
various specifications. The proof of one specification, justifying the general charge, 
would support the charge. The judge, therefore, erred in instructing the jury, that 
the proof of the truth of one of the charges was insufficient to entitle the defendant 
to a verdict. 

J. Porter, for plaintiff! It is no justification in an action for a libel, to prove 
that rumors and reports were in circulation previous to the publication of the libel 
of the same nature with those charged in the libel. ■ (Dole v. Lyon, 10 Johm. R' 
449.) The testimony in relation to the hiring of Leirg's wagon, and the writing 
done by Gridley, was properly rejected ; these matters formed no part of the in)pu- 
tation contained in the libel. If a defendant would justify the charge contained in 
a libel, he must prove the truth of the matter as it is laid, and he cannot set up a 
charge of the same thing, but distinct as to the subject matter. (11 Johns. R. 38.) 
The charge of the judge was correct; for it would be no justification of the" defend' 
ant for imputing to the plaintiff corruption in the discharge of the duties of his 
office, to prove that large sums had been charged by the plaintiff for horse-keeping> 
so long as they were actuallji: paid out by him, and proved to be charged at theo^ 
dinary rate. That part of the charge in which the judge said, that unless the de- 
fendant had substantiated each distinct charge contained in the libel, the plaintiff 
was entitled to a verdict, &t;., was merely an incidental remark, and did not 
[456] arise from, nor have any application to any part of the testimony given at 
the trial. But if relevant, the judge correctly charged the jurj for the 

\ 
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matter alleged in the justification to be true, must, in every respect, correspond with 
the imputation complained of in the declaration. (Starkie on Slander, 327, 342.) 

As to the general question whether the publication in this case is a libel or not, 
it cannot be discussed, as it does not arise upon the bill of exceptions; no such ex- 
ception was taken at the trial, and the court will look only at the points raised by 
the bill. It is sufficient, however, to say, that the plea of justification admits the 
libel, that the defendant failed in supporting his plea, and that the jury, by their 
verdict, have found the publication a libel. 

By the Court, Savage, Ch.. J. It cannot surely be necessary to go into an ex- 
amination of authorities to shew, that the publication in a newspaper of rumors, is 
not justified by the fact that such rumors existed. It is proper in mitigation, and 
in that way the defendant had the benefit of it. The law relating to the publication 
of a true history of legislative or judicial proceedings, has no connection with this 
case. Had the defendant simply published the resolutions of the assembly, and the 
discussions in that house, he would have been within the cases cited. 

On the second question, there is no more doubt. A charge of misconduct of a 
specified kind, is not justified by proving the plaintiff guilty of misconduct of a 
similar character. If the plaintiff is charged with perjury in the libel, the defend- 
ant cannot prove him guilty of larceny. 

Nor can I doubt of the correctness of the judge's charge, when he stated that the 
defendant's justification must be as broad as the charge; and that proof of the truth 
of one out of many charges did not constitute a justification. Such a circumstance 
would have its effect in mitigation ; but the defendant charges the plaintifi" in the 
libel with six different acts of misconduct. In his plea, he justifies them all, and 
says upon the record, that they are all true; and several more are inserted in 
the plea. Nothing can be more clear, than that proving one charge out of [457] 
the six, does not verify his plea. I am therefore of opinion that a new trial 
be denied. 



Cumpston, surviving administrator, vs. McNair. 

• • • • 

On a gnaranty in these words, endorsed on a promissory noic, "I guarantee the collection of this note 
to 6. L.," the guarantor is not liable until after the holder has endeavored to collect the money from 

"* the makers; it is equivalent to a guaranty that the note is collectable hy due course of laic. 

Where two ixjrsons jointly became the owners of a quantity of salt, and one of them, with the assent of 
the other, took it to market, under an agreement that every thing should be done to forward the busi- 
ness, and the salt turned into money, and it was accordingly sold, and the proceeds applied to the pay- 
ment of a joint debt, it was held, that these facts composed the necessary ingredients of a limited 
partnership.. There was a joint purchase, for a particular adventure, upon an agreement to share 
jointly in the ultimate profits and loss; and that a note given by one of them, in the names of both as 
a.Jirm, for a debt incuiTcd for moneys to defray expenses, and for charges of transportation, was a 
good and valid pote against the joint owners. 

Where there is no dispute as to the material facts in relation to a partnership, it is a question of law, to 
be decided, by the judge, and not to be submitted to a jury: but where the question was submitted to 
them, and they found in accordance with the opinion of this court, a new trial was refused on this 
grcund. 

« 

Tins was an action of as,mmpsit, tried at the Cayuga circuit In June, 1827, be- 
fore the Hon. Samuel Nelson, one of the circuit judges. The plaintiff declared 
specially, setting forth a transfer from the defendant to George Leitch, the intes- 
tate, of a promissory note, purporting to be made by Abraham Drake and William 
Wheeler, bearing date 29th December, 1818, for th#sum of 8450.50, payable to 
the defendant or bearer, and signed '* Drake & Wheeler ;" and that by a note or 
memorandum endorsed upon the same, the defendant undertook and promised the 
intestate, to guaranty the collection of the money specified in the note. He then 
averred that the intestate, in his lifetime, and within a reasonable time after the 
note was transferred to hiiu, caused a suit to be commenced against the makers of 
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the not<?, and to be prosecuted with all due diligence ; but that no recovecy could be 
bad ni the suit, nor any collection of the moneys made, for the cause thjit there 
had been no copartnership existing between Drake and Wheeler, whose copartner- 
ship name of Drake & Wheeler was signed to the note at the time when the note 
was made ; nor had any pcrs^on whomsoever, the right of using the said signature 
of Drake and Wheeler, and that the money due on the said note had not been paid, 

whereby the said defendant became liable to pay. There was anolUer count, 
[458] stating the endorsement as an absolute promise to pay, and the mon'^y counts. 

The defendant pleaded the general issue. 
On the trial of the cause, the making of the note by Drake, in the name of 
** Drake & Wheeler," and a guaranty, signed by the defendant, was proved. The 
guaranty was in these words: '* I guarantee the collection of this note to George -=a 
Leitch." Wheeler testified, that he was not in partnership with Drake at the tim 
when the note was signed; and that he never gave Drake liberty to use his name ii 
that manner. The plaintiff then shewed the commencement of a suit by Leitch, 
in his lifetime, against Drake & Wheeler, by capias, returnable in October, 1819. 
That the cause was put at issue and noticed for trial ; but that it was not tried, foi 
the reason that it was understood, that the defence intended to be insisted ^>n was, 
that a partnership did not exist between Drake and Wheeler at the giving of th (^ ^ ^ 
note, and that no witness could be found to prove the partnership; that Leif**!! die( 
shortly after. The plaintiff rested. 

The defendant called Drake^ the other maker of the note, who testified *bat 
and Wheeler were possessed of a quantity of salt, which they had receiv^^d or 
notes transferred to them by a firm of the name of Gould & Hess, as an iudcmnit; 
against a judgment obtained against them as the endorsers of Gould & Hess • tha 
he, the witness, took charge of the salt, and took it to market at the requ-^st ol 
Wheeler ; the salt was marked '* D. & W.," the initials of Drake and Whc<iler 
they, Drake and Wheeler, had money of the defendant to pay the duties op t 
salt, and that the defendant transported the salt from Salina to Erie, in Pennsylva 
nia; that the note was signed by witness, and given on settlement for the transpor 
tation, for money to pay duties and other expenses incurred in getting the saU- 1 
market ; that he told Wheeler on his return, that he had given the note to the de 
fendant for the amount due to him, and signed it "Drake & Wheeler;" to whin 
Wheeler made no objections. Wheeler told witness any thing they could d 
should be done, to forward the business ; that it was agreed between him an 

Wheeler, that he should turn the salt into money ; that he principally di 
[459] the business, and that it was done in their joint names; that the salt 

turned to their joint })enefit, and paid on the judgment against them. Thi 
witness further proved, that Wheeler was good for the amount when the note b 
came due, and for several years after. Wheeler being again called by the plainti 
testified that Drake did tell him when he returned from market, he had given th 
note in question to the defendant, for the amount due him, and signed it ** Drake 
Wheeler ;" and that he, th^ witness, made no objection; that he never knew an -^•y 
other instance in which the name of Drake and Wheeler had been used ; that h^ '^ 
and Drake had given a note to George Leitch, in reference to their joint business -S' 
and signed their names separately ; that Drake did the chief of their joint busines: -*''» 
and witness had but little to do with it. 

The judge charged the jury, that it was their duty to determine whether there e: 
isted a limited partnership between Drake and Wheeler, and whether Wheeler 
sented to the use that had been made of his name, in signing the note ; that if thi 
were of opinion that there was a partnership, or that Wheeler assented to the use ^^^ 
his name after it had been signed to the note, that then their verdict should be £<?/' 
the defendant ; otherwise for the plaintiff. The plaintiff excepted, and the jimt^ 
found a verdict for the defendant. 

J. Porter, for plaintiff. The endorsement on the note is equivalent to i 
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guaranty of payment ; and if so, it was not necessary to shew any measures taken 
to obtain payment from the drawers. (20 Johns. R. 865.) The connexion existing 
between Drake and Wheeler, was not such as amounted to a partnership, authorizing 
one to bind the other by note. A joint possession does not create a partnership ; 
the assignees of a banly'upt cannot bind each other. (Gow on Part* 1,6.) A part* 
nership is a voluntary contract between two or more persons, for joining together 
their money, goods, or labour, &c. upon some agreement respecting them. (9 
Johns, R, 488. See also 8 Johns. Cas, 881.) No such agreement is shewn in 
this case. Drake and Wheeler were tenants in common of the salt, but not 
partners. The judge erred in submitting the question of partnership to the [460] 
jury, when there was no dispute as to the facts. 

&. Fisher and J. R. Lawrence, for defendant. There was a limited partner- 
ship between Drake and Wheeler, which authorized the making of the note in 
question. (4 Johns, R. 265. Watson on P<irt. 74.) Wheeler assented to the 
act of Drake, and is bound by it as regards third persons, to whom he allowed his 
name to be held out as a partner. (Gow on Part, 59. 6 Vesey, 580,600.) The 
question of partnership was correctly submitted to the jury. (1 Caines, 184.) 

There is an evident distinction between a guaranty that a note will be paid, or 
that it is collectable, as it regards the liability of the guarantor. The latter is the 
contract here ; and being expressed in writing, none other will be implied. The 
plaintiff, to entitle himself to sustain his action, was bound to shew that due dili- 
gence had been used to collect the money from the drawers. The cases in which it 
has been held, that the surety is liable in the first instance, are those in which he 
was a party to the original contract, or had guaranteed payment, (2 Johns, C. 
409. 15 Johns, R, 483. 20 Joh7is. R. 865.) The plaintiff and his intestate did 
not use due diligence in attempting the collection from the makers ; notice should 
have been given to the defendant of the pendency of the suit, and he required to 
produce proof of the partnership. 

By the Court, Sutherland, J. The plaintiffs were bound to endeavor to col- 
lect the note from Drake and Wheeler, before they could resort to the defendant. 
He guaranteed the collection of the note to Leitch, the intestate. The very terms 
imply that measures to collect it from the principals were first to be used, and the 
defendant's contract or guaranty was, that those measures should be successful ; if 
not, that he would pay the note and costs. It is precisely equivalent to a guaranty, 
that the note was collectable, by due course of law, for it can be collected, that is, 
payment of it enforced only by due course of law ; and it has been decided, 
that upon such a guaranty, the plaintiff is bound to prosecute all the parties [461] 
to the note with due legal diligence, before he can resort to the person 
making the guaranty. (Moakley v. Riggs, 19 Johns. R, 69. Thomas v. Woody 
4 Cowen, 178.) 

When the payment of a note is guaranteed by a third person, it is an absolute 
undertaking, that the note shall be paid, when due, and if not paid, a suit may be 
iumediately commenced upon the guaranty, and if the guaranty is by the indorser 
of the none, it dispenses with the necessity of a demand of the maker and notice to 
the indorser. {Bank of Neiv- York v. Livingston, 2. Johns, Cas, 409. Allen v. 
Rightmere, 20 Johns, R, 865. 17 Johns. R, 826. 12 Mass, R. 14.) 

In this case, however, a suit was commenced against the makers, but never 
brought to trial. And the next enquiry is, whether the plaintiffs have shown a 
sufficient excuse for not proceeding in the cause. The note was signed by Drake, 
in the name of Drake and Wheeler ; and the declaration avers, by way of excuse for 
not prosecuting the suit against them to judgment, *' that no recovery could be had 
against them, for the reason, that there had been no copartnership existing between 
the said Abraham Drake aqd William Wheeler, whose copartnership name was 
signed to said note ; nor had any person whatever the right of using said signature 
of Drake and Wheeler, when the said note was made." The attorney who com- 
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menced and prosecuted the suit, testified, that the reason why the cause was not 
brought to trial was, because no witness could be found to prove the partnership ; 
but no notice of the suit appears to have been given to the defendant, McNair, nor 
any application made to him to furnish evidence of the partnership. If there was 
then in fact a partnersliip, or if the note was given under circumstances which made 
it obligatory upon both Drake and Wheeler, the defendant should not suflfer from 
the neglect of the plaintiffs to procure the legal evidence of it. It does not appear 
what measures, if any, were taken to procure testimony upon the point ; but the 
neglect to apply to McNair for information, who was, in truth, the only party inter- 
ested in the suit, and who must have known the circumstances under which 
[462] the note was given, (as he was the payee) and the relations existing be- 
tween the makers, is conclusive upon this point. 

It is proved that Wheeler was at that time, and for some years afterwards, 
abundantly able to have paid this note, and that now, both Drake and Wheeler are 
insolvent. 

The testimony of Drake, I think, establishes a clear case of a limited partnership 
between him and Wheeler, in the particular transaction, in relation to which this 
note was given. He testified, that the Utica Insurance Company had obtained a 
judgment against himself and Wheeler, (jointly as I understand) as the endorser of 
one Gould and Hess ; that Gould and Hess, in order to secure them, turned out to 
them a number of notes, on which they collected a quantity of salt ; that the witnes; 
took charge of the salt, and went to market with it, by the request of Wheeler ; 
that the salt was marked D. & W., the initials of Drake and Wheeler ; that the 
had money of the defendant, McNair, to pay the duties on the salt ; that he als 
transported the salt from Salina to Erie, in Pennsylvania ; that the said note wai 
signed by him, and given on settlement with said McNair, for the said transporta 
tion, and money advanced to pay the duties and other expenses incurred in gettin 
the salt to market ; and that the salt was turned to the joint benefit of Drake an 
Wheeler, and paid to the Utica Insurance Company, on their judgment agains 
Drake and Wheeler ; that he told Wheeler, when he came back, that he had give 
a note for the amount due to McNair, and signed it Drake and Wheeler, to whic 
Wheeler made no objections ; that it was agreed between him and Wheeler^ tha 
he should turn the salt into money; that he did the business principally, and that i 
was done in their joint names. Wheeler was also examined as a witness, and he ad 
mitted, that when informed of the giving of the note by Drake, he made no objec 
tions to it ; and his testimony is not inconsistent with Drake's in any material abov( 
stated, although he swears in general terms, that they were not partners when th 
note was given, and that he never gave Drake liberty to use his name in tha 

manner. 
[463] Here were all the ingredients of a limited partnership. There was 
joint purchase for a particular adventure, upon an agreement to share joint! 
in the ultimate profit and loss ; the goods were marked with the initials of both par 
ties, actually sold, and the proceeds applied to the payment of a joint debt, 
partnership is nothing more than a community of interest between two or mon 
persons, and a sharing of a profit and loss, either in relation to a general trade, or 
specific adventure. {Watson on Part, 40.) To constitute a partnership in a par 
ticular purchase, as in a single concern, there must either be a joint undertaking t 
pay, or an agreement to share in the profit and loss. (Per Spencer^ J. in Post v 
Kimberly, 9 Johns. R. 496.) Partners in a specific purchase or adventure, have 
in relation to that adventure, all the rights, and are subject to all the liabilities o 
general partners ; but the relationship ceases with the adventure, and is confined 
it. {Watson^ 40.) These principles, applied to the evidence in this case, appea 
to me decisive upon the question of partnership, and shew that Drake was auth 
rised to sign the notes in question with the names of Drake and Wheeler> it having 
been given for moneys advanced and services rendered in relation to the transaodoinr 
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in which they were partners. (Holmes v. United /?/. Company^ 2 Johns, Cas, 
8S1. Lipingsfo?i v. Roosevelt, 4 Johns. R, 265. 9 Johns. R. 479.) 

The judge left it to the jury to say whether there was a partnership or not. He 
albo charged them, if Wheeler assented to the use of his name after it was signed 
to the note, then they should find for the defendant. 

There being no dispute as to the material facts in relation to the partnership, it 
was a question which the judge should have decided; but as the jury found, in ac- 
cordance with what we hold to be the law of the case, this is no ground for direct- 
ing a new trial. 

The subsequent assent of Wheeler to the use of his name, in this point of view 
becomes immaterial. 

Motion for new trial denied. 



Fondey vs. Cutler, survivor, &c. [464] 

\niere a canso before a justice was adjourned for more than 12 days, and an engagement in writing waf 
enl-ered into by a surety, that he would pay the damages and costs which might be adjudged against 
the defendant, if he did not personally appear at the day of adjournment, such engagement was held 
valid, although it admitted the alternative, that the defendant should render himself in execution; 
and on the neglect of the defendant to appear, the surety was adjudged responsible for the judgment 
which was rendered in the cause, notwithstanding the execution against the defendant was returned in 
less than 90 days, and that it was shewn that the defendant had obtained an insolvent s discharge, 
exempting his body from imprisonment, within 90 days after the issuing of the execution. 

Error from the Albany common pleas. J, Cuyler, survivor of J. & A. Cuy- 
ler, sued Fondey in the justice' court of the city of Albany, on an engagement in 
writing in the following words : ** I do hereby promise to pay the damages and 
costs which may be adjudged against the defendant in this cause, if he do not per- 
sonally appear at this office on the day and time of adjournment. July 11, 1826." 
Entered in the docket of a justice of the peace, under the title of a cause prosecu- 
ted before him by J. & A. Cuyler against one A. K. Van Patten. It appeared 
that Van Patten was brought before the justice on the 11th July^ 1826; that the 
plaintiffs declared against him ; that he plead the general issue, and requested an 
adjournment to the 22d September, which was granted, on his making the oath re- 
quired by the statute in such cases, and giving the above security. On the 22d 
September, the plaintiffs in that suit appeared, but Van Patten did /lot appear. 
The justice proceeded to hear the cause, and gave judgment for the plaintiffs for 
$40.56, damages and costs. On the 9th December, he issued an execution on the 
judgment, which, on the 2d January, 1827, was returned unsatisfied. The plain- 
tiff, as survivor, then brought his suit against Fondey in the justices' court of the 
city of Albany, and declared on the above engagement. Fondey plead the general 
issue, and gave notice that he intended to give in evidence a discharge under the in- 
solvent act, granted to Van Patten, previous to the date of the engagement de- 
clared on, exempting Van Patten's body from imprisonment. The plaintiff proved 
the judgment rendered in his favor, and the engagement signed by Fondey. The 
defendant proved the discharge of which he had given notice, bearing date 20th Jan- 
uary, 1827. The justices' court gave judgment for Fondey, the defendant. 
The plaintiff appealed to the common pleas of Albany, who, on the same [466] 
pleadings and evidence, gave judgment for the plaintiff; to reverse which, a 
writ of error was brought to this court. 

J. V. N. Yates, for plaintiff in error, made the following points: 1. That as the 
memorandum or engagement in writing, did not, in terms or substance, conform with 
ihe requisitions of the fifty dollar act, it was void. 2. If it was not void, the in- 
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solvent discharge of Van Patten, and the irregular return of the execution, before 
the day of its return, discharged the defendant from all liability. 

A. TowNSEND, for defendant in error. The court will give eflfect to this engage- 
ment, by considering it as taken under the fifth section of the act, as was done in 
the case in 1 CoweJi^ 99, where a similar engagement was held valid, although the 
adjournment was for more than twelve days. The alternative, that the defendant in 
the original action should render himself in execution, in case judgment was obtain- 
ed against him. not having been inserted in the engagement, the plaintiff in error 
cannot avail himself of any irregularity in the return of the execution in the origi- 
nal suit, nor of the discharge granted to the defendant in that suit. 

By the Courts Savage, Ch. J. Had the memorandum been properly drawn un- 
der the 6th section of the fifty dollar act, it would have contained a clause exiempt- 
ing the surety, upon the original defendant's surrendering himself in execution, in 
case judgment went against him. In that case, the plaintiff before the justice, must 
have had an execution in the hands of an officer to whom the principal could have 
surrendered himself; and then the principal, having obtained a discharge before th& 
expiration of the execution, would have been discharged from custody. Under such. 
a state of facts, the plaintiff below would not have been entitled to recover against 
the defendant. But the memorandum contains an absolute engagement to pay th^ 
damages and costs, if Van Patten should not personally appear at the time and plac^ 
to which the cause was adjourned. This is in the form, substantially, as re- 
[466] quired under the 5th section. The reason of the difference, I apprehend to 
be this: the 5th section provides for proceedings upon a warrant; the de- 
fendant is in custody, and upon an adjournment, the surety engages to replace hiuK. 
as he found him, in the custody of the constable. It was not necessary in such case» 
that the surety should engage that the principal should surrender himself in execu- 
tion ; for if ne complied with his engagement, the defendant would be brought bac^ 
within the jurisdiction of the court and the officer, who, I apprehend, ought, when, 
the surety has returned him, to retake him into custody, and detain him until legal- 
ly discharged. By the 6th section, provision is made for cases where proceeding* 
are commenced by summons; and, therefore, as the original defendant is not in cus- 
tody, the surety agrees that he shall appear and answer, and also render himself ia^ 
execution. By the actual agreement of the surety in this case, he was bound by onm 
of two alternatives ; either that Van Patten should appear, or that he, the surety^ 
would pay the damage and costs if judgment should be given against him. Vaa^ 
Patten did not appear, and of course, when judgment was recovered against him^ 
Fondey became liable to pay it. In this view of the case, the discharge granted t<^ 
Van Patten, exempting his body from imprisonment, could not constitute a ground — 
of defence. I am accordingly of opinion, that the judgment of the common nl 
be affirmed. 



Aikin ads. Buck and others. 



A right to reduce property into actual possession, is sufficient to entitle a party to bring trespass de born 
asportatis. (a) 

Where a party is in possession of a part of a lot of land, without title, bis possession is confined to thetf 
land actually occupied by him; and cannot be extended, by construction, beyond it, so aa to entitle^ 
him to reclaim timber cut on that part of the lot not in his actual possession, (b) 

(a) One having title to land of which no one is in possession, may maintain trespass for an injuTy U^ 
it. Van Rensselaer v. RadclifT, 10 Wend. 639. Holmes v. Seely, 19 Wend. 507. The owner is in »on— 
gtruotivc possession of goods, though a bailee may have actual possession. Ely v, Ehle, 3 Coma. ^06» 
NefF V, Thompson, 8 Barb. 21.3. 

(b) Sharp v, Brandon, 15 Wend. 597. Stephenson v. Doe, 8 Blackf. 508. 
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The parchaser of a lot of land hag no right to follow and i^edaim logs cut upon the lot and removed there- 
from previous to his purchase. 

In trespass de bonis asportatis, the defendant cannot sliew property in a stranger, though it is other- 
wise in trover, (c) 

This was an action of trespass, for taking and carrying away a quantity 
of saw logs. The plain tiiFs proved, that in the fall of 1825, or winter of [407] 
1826, they purchased a quantity of saw logs, which were received hy their 
agent, marked as their property, and left on the bank of the river Au'Sable. The 
logs were principally cut on the north end of lot No. 210, in Maule's patent, to 30 
acres of which, the vendor of the logs claimed a possessory right. After the logs 
had been received and marked by the agent of the plaintiffs, they were taken by the 
defendant. The plaintiffs rested, and the defendant moved that the plaintiffs be 
nonsuited, on the ground that they had not shewn themselves possessed of the pro- 
perty ; which motion was denied. The defendant proved that he was an agent of 
the Peru Iron Company ; that at the time the logs were cut, there was a house on 
the south end of the lot, occupied by a tenant of the company, which company 
worked an ore bed also, towards the south end of the lot, and claimed a right to the 
whole lot, which was wild and unenclosed. The defendant offered in evidence, a 
deed of the lot, from the sheriff of the county of Clinton to D. Cady, bearing date 
8th Feb. I827> and a conveyance from Cady to the Peru Iron Company ; also, a 
certificate of sale of the same lot, from the sheriff of Clinton, to the defendant, 
dated 4th December, 1 824, and a deed in pursuance thereof, bearing date 4th April, 
1826, which were objected to by the plaintiff's counsel, as inadmissible, unless the 
judgments and executions were produced, by virtue of which they were executed • 
and that even then, they were incompetent evidence, inasmuch as they bore date 
subsequent to the time when the logs were cut. The judge rejected the testimony, 
and directed a verdict for the plaintiffs for $2^0, the value of the logs ; and the 
jury found accordingly. 

*Z. R. Shipherd, for' defendant, moved to set aside the verdict. A prior posses- 
sion, though of short duration, gives the right to recover land in an action of eject- 
men, (4 Johns, R, 202 ;) and if so, the defendants had a right to reclaim the logs 
which had been taken from the land wherever he might find them. He had shewn the 
Peru Iron Company, whose agent he was, in possession of a part of the lot 
claiming the whole. Possession alone, without other title, gives a right of ac- [468] 
tion against a wrong doer. (2 Johns, R,22, 10 Johns, Mep, 338. 2 Saund, 
112. Cro, Eliz, 437.) The rule which prevails in opposition to the defence of ad' 
verse possession, that the possession is not to be extended by construction, where title 
is not shewn, does not apply in a case of this kind In ejectment, that defence is 
set up against the rightful owner. Here, a person in possession asserts a right 
against a wrong doer. His possession would have protected him in the enjoyment 
of the land against the whole world, except him having the legal title ; and he 
therefore was entitled to assert his right to property taken from the land. The judge 
erred in directing the jury to find a specific sum. 

S. Stevens, for plaintiffs. The plaintiffs had the actual. possession of the logs, 
by purchase and delivery. But if not, they had the constructive possession ; the 
right to reduce the property to immediate possession, which is sufficient to maintain 
trespass. No title was shewn in the Peru Iron Company to the lot, antecedent to 
the cutting of the logs. Their possession of a part, gave them no right over the 
whole lot. Having no title, they could not avail themselves of the doctrine of con- 
structive possession, and more especially against an actual occupant. The certificate 
and deeds of sheriff's sales, were properly rejected by the judge. They were not 
evidence, without proof of the judgments and executions ; were unavailing against 
the plaintiffs, who were bona fide purchasers, as they conferred no title until after 

(e) Earl v. Camp, 16 Wend. 562. 1 Chitty's Pleadings, 167, 188, 196, (gerenth Engliflh edition.) 

Vol. I.— 34. 
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the sale of the logs, and could not protect the defendant, as title in a third person 
is no defence in this action. As to the direction to the jury to find a specific sum, 
the court will presume that the proof warranted the charge. 

Bij the Court J Slftiierland, J. The plaintiffs shewed a suflScient possession of 
the property, to enable them to maintain the action. The logs were actually re- 
ceived and marked by the agent of the plaintiffs, and left upon the bank of the river 
Au'Sable, upon land belonging to, or claimed by the Peru Iron Company. The 
{)laintiffs had such a right to the logs, prima facie^ as to be entitled to take 
[169] then) into their actual possession, whenever they pleased ; and this is suffi- 
cient to maintain the action. (8 Johis. K. 4o2. 13 Johns. jR. 141, 561.) 

The defendant entirely failed in his defence. The logs were cut on the north end 
of lot 210, in Maule's patent, and the defendant proved a possession of a dwelling 
house, and the working of an ore bed on the south end of the lot, by himself and 
the Peru Iron Company, and contends that that gave him or the company, construc- 
tively, the possession of the whole lot. In this he was mistaken. He showed no 
deed for the lot; his possession, therefore, was confined to the land actually occupied 
by him, or the company, and cannot be extended by construction to a single acre be- 
yond it. The deed from the sheriff of Clinton county, to Daniel Cady, and to the 
defendant, for lot No. 210, were properly excluded by the judge. The one bore: 
date in July, 18*27, and the other in April, 1826. The logs were purchased by th< 
plaintiff's agent in the fall of 1825, or the winter of 1826; and having been re- 
moved from the lot, the subsequent sale of it would not entitle the purchaser to fol- 
low and reclaim them. Besides, as to the deed to Cady, it was inadmissible, because, 
in trespass de bonis asportdtisy the defendant cannot .shew property in a stranger, 
though it is otherwise in trover. (11 Johns. R. 132, 529. 13 Johns. R. 284.) 

The deeds were also inadmissible, on the ground that the judgments and execu- 
tions under which they purported to be given, were not proved or given in evidenc 
in any manner. The sum which the judge directed the jury to find, had undoubtedl 
been proved to be the value of the logs taken. 

The motion for a new trial must therefore be denied. 



[470] A. Brinckeruoff and C Corlies vs. I. E. Wemple. 

Assumpsit for money had and received, may be maintained by one tenunt in common against another 

where one receives the whole amount of damages assessed for the land owned in common, taken for th 

construction of the canals, (a) 
And where a receipt for money thus received was produced, and the identity of the farm conclusivel 

shewn : 
Jf was field unnecessary to produce the appraisers' books of entries to shew a description of the premises 
Trustees constitute in law but one person, and must necessarily join in the bringing of an action, (ft) 
The completion of the canal does not divest the owner of the fee of the land occupied for the canal ; th< 

fee passes on the payment of the damages assessed, and not before, (c) 

This was an action of assumpsit for money had and received, tried at the Alban 
circuit, in February, 1828, before the Hon. William A Duer, one of the circui 
judges. 

The defendant and William Wemple were tenants in common of a fo,nn in th 
town of Florida, in the county of Montgomery. On the 10th June, 1810, W 

(a) Burrows v. Turner, 24 Wend. 276. See Sherman v. Ballon, 8 Cowen, 304, (as to action for tf 
share of rents and profits.) 

(b) Murray v. Blatchford, post, 583. 

(c) Although the absolute fee does not pass to the state until the appraisement of damages, yel^ the 
right to enter and use the property is perfect the moment an appropriation of the land is made. BaV*T 
V. Johnson, 2 Hill, 347> It would seem to be otherwise in the case of a railroad. Bloodgood «. 3V 
Mohawk and Hudson Eiyer Railroad Company, 18 Wend. 9* 
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Wemple conveyed his undivided moiety of the farm to George Brinckerhoff, in trast 
to sell and dispose of the same, and to apply the proceeds to the payment of certain 
debts, owing by the grantor to his creditors in the city of New-York. On the 2d 
August, 1823, George Brinckerhoff conveyed the same property, by 'deed, to the 
plaintiffs, subject to the same trust. Notice to the defendant, of these conveyances, 
was shewn. .A receipt, signed by the defendant, was produced and read in evidence, 
in these words: " Florida, Feb'y 28, 1825. Received of Henry Seymour, canal 
commissioner, four hundred and three dollars, the amount of an award made in my 
favor by the canal commissioners, in consideration of the damages which I have sus- 
tained by the construction of the Erie canal through my lands in the town of Flori- 
da." * Henry Seymour, Esq., one of the canal commissioners, was called, and testi- 
fied that he paid the money specified in the receipt, to the defendant. (The defend- 
ant's counsel objected to the witness testifying as to the land mentioned in the re- 
ceipt, insisting that the books of the commissioners, containing surveys of the land 
taken by them for the canal, and for which they had allowed damages, should be 
produced, which objection was overruled.) The witness stated that no particular 
entries of the surveys, or of the lands taken for the canal, had been made or kept ; 
that $348, part of the sum mentioned in the receipt, were awarded and paid to the 
defendant, for the land taken for the canal, from a farm occupied by him in Florida, 
and the residue, viz. $55, was awarded and paid for damage done to a sc pa- 
rate piece of land. The identity of the farm owned by the parties, and that [471] 
for which the damages were paid, was conclusively shewn. 

The defendant's counsel moved for a nonsuit, on the grounds that the plaintiffs 
had shown no right of action in the declaration ; and that the plaintiffs could not 
sue jointly. The judge refused the motion, but reserved the questions for the deci- 
sion of the supreme court ; and a verdict was taken for the plaintiffs, subject to the 
opinion of this court, for the sum of $186.18. 

J. Platt, for plaintiffs. The parties were tenants in common of the farm, for 
an injury to which, by means of the canal passing through the same, $348 were paid 
to the defendant, by the agent of the state. The defendant had not the power to 
conclude the plaintiffs by acceptiug that sum, but they might ratify the act, and did 
so by bringing their action to recover the moiety ; and the defendant is responsible 
to them for so much money had and received to their use, in an action of assumpsit, 
which is the appropriate remedy, and in which they must necessarily join. 

M. T. Reynolds, for defendant. The testimony of Mr. Seymour, the canal com- 
missioner, was inadmissible without the production of the written entries relative to 
the appraisement of damages for property taken for the canal ; for, though he states 
that there were no entries of the surveys, he does not say that there were no entries 
kept of the appraisements, the presumption being that there were such entries, as 
they were expressly required by law to be made ; and to prove them, both the ap- 
praisers should have been produced, or the books exhibited. Evidence of a higher 
character than parol testimony existed, and ought not to have been dispensed with. 

The evidence did not support the declaration. The money was received by the 
defendant, for damages which he had sustained by the construction of the canal 
through his lands; and it would be unjust to deprive him of half the sum, after the 
time for appeal has expired. If the damages were assessed and paid to him under 
the belief that he was the sole owner of the land, the state may recover it 
back as money paid by mistake, but the plaintiffs have no claim upon it; they [472] 
may yet have their damages assessed. By the payment of the damages, the 
fee of the land passed to the state. Can one tenant in common, by any act of his, 
convey away the title of his co-tenant? The remedy of the plaintiffs, if any, was 
by action of account, or bill in equity; {WilleSj 208; 8 Cowen, 304;) but they 
showed no cause of action. The eastern section of the Erie canal, which passed 
through the farm in question, was completed previous to the 15th November, 1822. 
This is matter of history, and will be judicially noticed. At that time, the claim 
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for damages existed ; and then George Brinckerhoff was the owner of the property 
now claimed by the plaintiffs. A chose in action Ls not the subject of assignment. 
The title of the plaintiffs did not accrue until August, 1823, and the damages had 
been sustained previous to that time. 

The plaintiffs could not svLOJoinfly, The plaintiffs and the defendant were tenants 
in common of the farm. It cannot be that two persons shall be^'om^ tenants of a 
moiety, and another hold as tenant in common the residue. As tenants in common 
they may unite in an action for an injury to their common property; but if one re- 
ceives a sum of money to which all are entitled, each of the others must sue for his 
share, and they cannot unite in an action. (3 Bos. ^ Pul, 235. 1 Chitty's PL 
8, 9.) 

J. Platt, in reply, admitted that an undivided moiety of land could not be held 
in joint tenancy, and the residue in tenancy in common ; but he said one moiety 
might be held by A. and B. as joint tenants, and the other moiety by C. as a tenant 
in common; and as to the entirety, the joint tenants would be tenants in common 
>with the other owner. As trustees^ the plaintiffs could not hold otherwise than as 
joint tenants. The court will not assume that the canal was completed previous 
to the accruing of the plaintiffs' title. If such is the fact, it ought to have been 
shewn on the trial. The defendant cannot object that the books of the appraisers 

were not produced on the trial : they were not called for. Had the call been 
[473] made, they might have been shewn, or their non-production accounted for. 

Nor was it necessary that both appraisers should have been called. The re- 
ceipt of the defendant was conclusive against him, whether he received the money 
on appraisement or on compromise. The plaintiffs were entitled to a moiety, if they 
chose to ratify his act, and to recover it in assumpsit ; for, why resort to an action 
of account, when there was but one item of demand ? and a bill in equity would 
have been dismissed, as the remedy of the plaintiffs was perfect at law. 

Bij the Court, Savage, Ch. J. I will consider the objections in the order in 
which they were made. It was objected, that Seymour should not testify as to what 
lands were paid for, without producing the books of the appraisers. Mr. Seymour's 
testimony contains an answer to the objection, to wit, that they had no books of 
entries. The counsel, however, still insists on the objection, and refers to the seve- 
ral acts of the legislature, by which it is made the duty of the appraisers to make 
regular entries of their appraisal, with a description of the premises appropriated to 
the canal, which entries are to be signed by the appraisers. The damages are to be 
paid by the canal commissioners ; and the fee simple of the premises so appropri- 
ated, shall be vested in the people of the state. (Statutes, vol. 4, 203 h,) Ad- 
mitting that such a book had been in court, I do not see the necessity of producing 
it by the plaintiffs. Their title to the land being shewn, the defendant's receipt ad- 
mitted the receipt of the money, and it was shewn that the lands mentioned in the 
receipt and in the plaintiffs* deeds, were the same. The plaintiffs' right of recov- 
ery was made out without Seymour's testimony, to half of the whole sum at least, 
prima facie. The object of Seymour s testimony was, to shew that the plaintiffs 
were entitled to only half of $348, instead of $403. The book was not wanted 
for the purpose of specifying the lands paid for ; that had been already done by 
other testimony: the book was, therefore, not necessary. 

The next objection is, that the evidence did not support the declaration. In 

answer to this, it is only necessary to say, that the defendant had received 
[474] from the state payment for a piece of property, which was owned half by 

himself and half by the plaintiffs. Clearly, therefore, half the money which 
he thus received, was received to the use of the plaintiffs. 

The remaining objection is, that they could not sue jointly. The answer to this 
objection is, that the plaintiffs, both as trustees, constituted but one person, as re- 
spected the property in question. They had no separate rights Iq relation to it* 
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and could no more sue separately, than executors or administrators can sue separate 
ly for a debt due them in their representative capacity. 

These objections were made upon the trial. On the argument, it was further ob- 
jected, that both appraisers should have been produced. I have endeavored to 
shew, that it was not necessary to produce either of the appraisers, to prove either 
the payment of the money, or the land for which it was paid. The receipt of the 
defendant, with the explanation given to it, was suflBcient to make out the plaintiffs' 
right of recovery. It was also further objected, that as the canal was finished be- 
fore the conveyance to the plaintiffs by George Brinckerhoff, the plaintiffs had no 
right to the money ; that George Brinckerhoff, only had a right of action which 
could not be conveyed. The answer is, that the completion of the canal did not 
divest the former owner of the fee of his lands occupied for the canal. By the act 
already referred to, the payment of the money seems to be a condition precedent to 
the passing of the fee from the former owner to the people of the state. The lan- 
gnage of the act is thus: "And the canal commissioners shall pay the damages so 
to be assessed and appraised, and the fee simple of the premises so appropriated, 
shall be vested in the people of this state." The title of the plaintiffs bears date 
Aug. 3d, 1823. The payment by Mr. Seymour was Feb. 28th 1825. The fee sim- 
ple of one half was, therefore, in the plaintiffs until the payment of the money, 
which was long after the title accrued. 

Judgment for plaintiffs. 



Ross ads, A. Rouse [475] 

In an action of slander, for words charging a party with false swearing before arbitrators, the evidence 
alleged to have been false must be shewn to have been material, (a) 

Where the only matter in dispute before arbitrators was as to the extent of the right of parties growing 
out of a written and sealed agreement, evidence of a conversation and agreement between the parties 
relative to those rights, had previous to the agreement being reduced to writing and executed, was 
held to be immaterial; and words alleging such evidence to be false, were adjudged not to be action- 
able, although the arbitrators admitted the evidence, after deciding it to be illegal and improper, and 
although the witness believed he was giving material evidence. 

This was an action on the case for slaiider. The plaintiff was a witness in a case 
submitted to arbitration between the defendant and one Timothy Rouse, and whilst 
he was testifying, the defendant, addressing him, said : " Every word you have 
sworn to is false.'' And immediately after the arbitration, in the bar-room of the 
house where the arbitration was holden, said : *' A. Rouse has sworn to a lie, and I 
can prove it." The defendant proved by Henry A. Wisner, that disputes had exist- 
ed between the defendant and Timothy Rouse as to the extent of certain privileges 
secured to each of the parties by a written contract under seal, entered into by them 
on the sale of a farm by Ross to Rouse ; that the subject was submitted to arbitra- 
tion ; and the sole matter in dispute between the jiarties before the arbitrators, was 
as to the extent of those privileges to which they were respectively entitled, under 
and by virtue of that contract ; that the plaintiff in this action was called by Timothy 
Rouse, to prove the conversations and agreements between the parties previous to 



(a) " You swore to a lie, for which you now stand indicted," is equivalent to a charge of perjury, and 
actionable. Pelton v. AVard. 3 Carne's R- 73. A charge of false swciring is actionable in itfself when 
it necessarily conveys to the mind and the hearer, an imputation of perjury. McClaughny v. Wctmore, 
8 Johns. 82. Oilman v. Lowell, 8 Wend. 573. Sherwood v. Ghace. 11 Wend. 38. Jacobs v. Tyler, 
8 Hill, 672. Bundell v. Butler, 7 Barb. 253. Coons v. Robinson, 3 Barb. R. 625. 

As to evidmce tending to show the quo ariimOj see Howard v. Sexton, 4 Comstock, 157. An action 
of slander will not lie for words actionable in themselves, but which were spoken under such circumstances 
M would not lead persons to believe that they were spoken as truth Haynes v, Haynes, 26 Maine K. 
247. 1 Starkie on Slander^ 88, 101. Howard v. Sexton, 4 Comstock, 157. 
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the contract being drawn up and executed ; that the testimony was objected to on 
the part of lloss, that the arbitrators decided that the testimony was illegal and im- 
proper, but that they would hear it, and they would be able to decide better, by 
hearing the whole story. The plaintiff, Anthony Rouse, was then sworn ; and his 
testimony related solely to the agreement between the parties previous to the execu- 
tion of the written contract. The plaintiff next offered in evidence the arbitration 
bond, for the purpose of shewing that the submission was general. It submitted a 
dispute between the parties respecting the possession or right of possession of cer- 
tain messuages, lands and premises, and a certain farm sold by Ross to Rouse. 

The counsel for the defendant submitted to the presiding judge, whether the 
words spoken in reference to testimony which was irrelevant and illegal, were 
[476] actionable. The judge decided, that although the arbitrators held that tho 
testimony was immaterial, yet, as they heard it accompanied with the de» 
claration, that they could decide better by hearing the whole story, and as the wit- 
ness testified under the sanction of an oath, and the belief that he was giving mate- 
rial testimony required by the authority of the arbitrators, the words spoken were 
actionable, and he so charged the jury. The counsel for the defendant excepted. 
The jury found for the plaintiff, with $58 damages. 

W. M. Oliver, for defendant, moved to set aside the verdict. Words spoken, 
to be actionable, must impute a crime or misdemeanor, for which corporal punish- 
ment may be inflicted in a temporal court. (6 Cowen, 88. See also Blackstone's 
definition of slander, 3 Black Comm.. 123.) If the testimony given by the plain- 
tiff had been false, he could not have been punished for perjury y because it was 
totally immaterial to the questi'^n before the arbitrators. The words spoken must 
refer to material testimony. (20 Johns, R. 344.) 

J. MCx\llister, for plaintiff. It is manifest that the arbitrators did not consider 
themselves confined to decide upon the rights of the parties, as growing out of tho 
written contract. They said they could decide better by hearing the whole story, 
and received the testimony of the plaintiff. Not being bound by the strict rules of 
law, they had a right to weigh the whole evidence before them, parol as well sls» 
written, and to decide as the equity of the case might require. The evidence 
therefore, may have had an influence on their decision ; and if so, it was material - 
The counsel cited 10 Johns. R. 167 ; 6 Cowen, 76 ; 7 Cowen, 725. 

Bij the Courts Sutherland, J. The words proved were, substantially, thatth ^ 
plaintiff had sworn falsely upon the trial before the arbitrators. These words ai 
not actionable in themselves. A witness may swear falsely without committing pei 
jury. If the whole testimony given upon that trial by the plaintiff, was immater 
al, then no action can be sustained against the defendant for having said 
[477] was false. The evidence alleged to have been false, must be shewn to ha- 
htoi materiah (Hopkivs v. Beedle, 1 Caines, 347. Chapman v. Smit 
13 Johns. R. 81. Crooksha?ik v. Gray, 20 Johns. R, 344.) Henry A. Wisn. 
testified, that he was the attorney and counsel for Ross upon the arbitration betwe-^ 
him and Timothy Rouse ; that the sole matter in dispute between the parties befo"" 
the arbitrators, was as to the extent of the privileges which Ross was entitled to un<^^Ber 
a written and sealed agreement between him and Rouse, in a house and farm whi ^^ch 
he had then recently sold to Rouse ; and that the testimony of the plaintiff. Antler: lO- 
ny Rouse, which the defendant declared was false, related exclusively to the conv^!^^^' 
sations between the parties before the written agreement loas executed; that ijzzzz^he 
testimony was objected to at the time as improper, and the arbitrators admitted thmrjai 
it was illegal and improper, but said they would hear the whole story 

There is nothing to contradict or impeach the testimony of Mr. Wisner. The fsu^^^t 
that the submission to the arbitrators did not, in terms, confine them to a detenniir»4- 
tion of the rights of the parties under the sealed contract, is not material. Wisi^^i* 
swears positively that the extent of Ross* privileges, under that contract, was tbo 
only matter in dispute before the arbitrators, If so then the testimony of ib^ 
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plaintiff was entirely immaterial ; and though admitted by the arbitrators, ought 
not to have had, and evidently had not, any influence upon their determination of 
the cause. The judge, however, ruled, that as the arbitrators permitted the testimo- 
ny to be given, although they declared it was immaterial, and as the witness testi- 
fied under the sanction of an oath, and under the belief that he was giving material 
testimony, required by the arbitrators, the words spoken by the defendant in relation 
to that testimony, were actionable. 

The test is not whether the witness believes his testimony to be material ; but 
whether, if false, he can be indicted for perjury. If it Ls in fact immaterial, what- 
ever may be the opinion of the witness, though it be false, it is not perjury. The 
charge was erroneous, and a new trial must be granted. 

New. trial granted. 



Roberts ads, Jackson, ex dem. Webb and others. [478] 

Whenever a greater and a less estate unite in the same person without any intermediate estate, the les- 
ser estate is merged. Where, however, a person had the fee in certain premises, hy a fraudulent con- 
veyance which was avoided in chancery, and he subsequently became the assignee of a mortgage of the 
same premises, it was heldy that the equitable estate was not merged, although, as between grantor 
and grantee, such conveyances are generally binding and operative. 

Parol evidence that a deed in the possession of the grantee was not delivered, is admissible, and does not 
infringe the rule that such evidence shall not be received to contradict a deed. 

Where a judgment was entered after the filing of a bill in chancery, and there was no proof of the ser- 
vice of the subpoena, or of actual notice to the plaintifls in the execution, previous to the entry of the 
judgment, a sale under the judgment was held valid, notwithstanding the lis pendens; and the title 
of a subsequent purchaser was adjudged good, although he had full notice of the suit. 

An assignment of a mortgage may be read in evidence on a trial at law, without other proof of its exe- 
cution than an acknowledgment by the assignor before a commissioner. 

This was an action of ejectment brought for the recovery of about four acres of 
land in the town of Cazenovia, tried at the Madison circuit in September, 1827, be- 
fore the Hon. Nathan Williams,, one of the circuit judges. 

The plaintiff shewed title to the premises as follows : 1st, a deed from Charles 
Hill, (the common source of title to both parties,) to Stephen Clark, bearing date 
1st January, 1817, conveying 100 acres of land, including the premises in question. 
2d. A deed of the premises in question, from Stephen Clark to Joshua Clark, his 
son, for the consideration as expressed, of $2,000, bearing date 6th November, 

1817 ; and 3d, a deed from Joshua Clark to J. Ketchum and H. A. Ten Broeck, 
two of the lessors of the plaintiff, bearing date 5th September, 1820. 

The defendant set up three distinct claims of title to the premises. First, A 
mortgage and a bond accompanying the same, from Charles Hill to Peter Smith, (of 
the one hundred acres conveyed by Hill to Stephen Clark,) bearing date 6th April, 
1812, duly registered on the 15th April, 1812, on which there appeared to be due and 
unpaid, $140 ; which mortgajre and bond were assigned by the mortgagee to Joshua 
Clark, on the 9th October, 1818; and by Clark to J. Stroud, on the 31st October, 

1818 ; and on the 7th April, 1819, Stroud assigned the bond and the moneys therein 
specified to the defendant. A question was raised as to the proof of the assignment 
from Clark to Stroud; that offered, was a certificateof acknowledgment by the assign- 
or before a commissioner. The plaintiff's counsel insisted that an assignment of a 
mortgage was not such an instrument as was entitled to be read in evidence 

upon a certificate of acknowledgment, but that it should be proved by i\\Q sub- [479] 
scribing witness. The objection was overruled. Second, The proceedino-s 
in a suit in chancery, commenced by W, Gardner and others, creditors of Stephen 
Clark, against Stephen Clark, Joshua Clark and others, to avoid the deed given by 
Stephen Clark to Joshua Clark, on the ground of fraud. The bill was filed 13th 
Feb. 1818, and an injunction granted, interdicting all conveyances, &c. ; it was t»- 
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ken pro confesso^ and on 16th June, 1818, a decree was entered, setting aside the 
deed in favor of the complainants, ordering a sale of the premises, and directing the 
defendants to join in a conveyance of the premises. The premises were sold bj a 
master, to J. P. Webb, (one of the lessors of the plaintiff,) for 8975, Webb being 
the agent of the complainants, and a deed was executed to him ; which sale was 
confirmed by an order of the court of chancery, of 7th June, 1819. J. A. Spen- 
cer, the attorney for the j)laintiff, was called on to give evidence in relation to the 
existeuce of the deed to Webb. He testified that he had seen the deed amongst the 
papers in the chancery suit, shortly after the sale, but that he had not seen it for 
many years; that in 1820, the defendant told him that he (the defendant) had ta- 
ken the deed fiom W. Whipple, with whom it had been deposited. The defendant 
was then sworn, and testified that he never had the deed in his possession, to his 
knowledge ; but if it ever was in his possession, it was not now ; that he had looked 
over his papers and could not find it : whereupon, parol evidence of the contents of 
the deed was given, though objected to by the plaintiff's counsel. The defendant 
then gave in evidence a release of the premises in question from J. P. Webb and 
wife to the defendant, bearing date 20th April, 1819, duly acknowledged on the 
same day, and recorded on the 8th March, 1824. The defendant, further to prove 
the conveyance from Stephen Clark to Joshua Clark fraudulent, proved that in 1817, 
(the date of the conveyance,) Joshua Clark was destitute of property ; that until 

then, he had lived with and been supported by his father, and was incapable 
[480] of acquiring property by his own exertions. He next shewed a judgment in 

favor of Joshua Clark against Stephen Clark for $600 debt, docketed 8th 
September, 1818, and an assignment of the same from Joshua Clark to John H. 
Fuller, dated 10th January, 1818, (probably 1819.) He also produced an instru- 
ment under seal, executed by S. and J. Clark, dated 6th June, 1821, whereby, in 
consideration of $500, expressed in the instrument, S. and J. Clark sold, relm- 
quished and quit-claimed all their right and title to the premises in question to the 
defendant, and engaged to indemnify the defendant against the effect of the last 
mentioned judgment. The defendant also offered in evidence a certificate under the 
hand and seal of Joshua Clark, dated 5th April, 1820, acknowledging the convey- 
ance from Stephen Clark to him of the date of 6th November, 1817, to have been 
executed without consideration; which was objected to and excluded by the judge. 
The defendant then further proved, that Webb, one of the lessors of the plaintiff 
had admitted that the master's deed to him of the premises in question, was de- 
livered to J. A. Spencer, the solicitor of the complainants in the chancery suit, who 
also are lessors of the plaintiff in this cause. Third. A deed from the sheriff of 
Madison county of the premises in question to Charles Hill, dated 16th May, 1818, 
by virtue of a sale under an execution issued on a judgment by confession in favor 
of C. Hill and C. Stebbins against Stephen Clark, (under whom the plaintiff 
claimed,) docketed 17th February, 1818, for $4,000 debt; next, a deed from 
Charles Hill and A. Ballou to the defendant, dated 20th December, 1 819, recorded 
24th March, 1820; and evidence, that at the date of the deed to defendant. Hill 
was in possession of the premises, except a small house, which was occupied bj 
Joshua Clark. 

The plaintiff, to rebut the title set up by the defendant under the deed from 
Webb, shewed that that deed had never been delivered to the defendant ; that a 
negotiation had been had between the solicitor of the complainants in the chancery 
suit and the defendant, relative to the sale of the premises in question ; that the 
deed had been prepared and executed by Webb, the agent of the complainants, 

which the defendant refused to accept, as it did not contain a covenant of 

[481] warranty; that it was then agreed, by the solicitor, to procure a warrantee 

■ deed from the complainants, within a specified time, which agreement was 

endorsed on the original articles of agreement, and it, together with the master's 

deed and the deed from Webb, left in the care of Mr. W. ; that the warrantee ^e^ 
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was not procured, and the contract with the defendant never consummated ; that 
the defendant procured the deeds from the person with whom they had been deposi- 
ted ; he claimed no title under them, but refused to deliver them up. The dejhid* 
ant produced in evidence the article of agreement between the solicitor and him- 
self for the sale of the premises, and the further agreement endorsed thereon, 
which, after reciting that the release from Webb had been delivered to the defend- 
ant, and that Roberts wished the warranty of the complainants, extended the time for 
performance of the contract for three weeks : in the meantime the defendant to take 
possession of the premises in question, and the solicitor to take possession of a farm 
which was to be conveyed by the defendant, in part payment of the consideration, 
and each p^rty to go on as though the conveyances were executed in pursuance of 
the original agreement. 

The judge charged the jury, that the conveyance frpm Stephen Clark to Joshua 
Clark was fraudulent and void as to their creditors, but binding and valid as be- 
tween the parties thereto ; that Jo^^hua Clark having the title in fee, and being in 
possession of the premises in question, as the owner, at the time he took the assign- 
ment of the mortgage from Smith, the equitable estate acquired by such assign- 
ment merged in the legal estate he had in the premises ; that the title acquii*ed 
under the judgment of Hill and Stebbins was void, the judgment having been ob- 
tained, and the sale under it had subsequent to the filing of the bill in chancery 
against Stephen Clark and Joshua Clark, which was a lis pendens of which all 
were bound to take notice ; and as to the title set up by the defendant under the 
deed from Webb, the judge submitted to the jury the question, whether the deed" 
was in fact delivered and accepted, in fulfilment of the terms of the contract be- 
tween the solicitor of the complainants in the suit in chancery and the de- 
fendant, or whether it had been obtained by the defendant without the con- [482] 
sent of the opposite party. The jury found a verdict for the plaintifi". 

N. P. Randall, for defendant. The defendant is entitled to retain the posses- 
sion, being the assignee of a mortgage in possession. (10 Johns. R. 480.) The 
equitable estate acquired by Joshua Clark, by the assignment of the mortgage, did 
not merge in the fee, because the fee was void, and so declared by a decree obtained 
by the lessors of the plaintiflf. A valid mortgage could not be merged in a void deed. 
The deed being adjudged fraudulent and void, Joshua Clark had no estate under it. 
The property vested in Stephen Clark for the .benefit of his creditors. (4 Johns. R. 
589. 3 Co. 78, b. 1 Johns. Ch. R. 478.) Courts of law have a right to inquire into 
frauds, as well as courts of equity. (10 Johns. R. 457 9 Johiis. R. 337.) 

The defendant has a valid title under the judgment of Hill and Stebbins, and the 
doctrine of lis pendens does not apply. Hill and Stebbins were not parties to the 
suit in chancery. They obtained their judgment, and acquired a legal estate in the 
premises, which can only be divested by a new suit in chancerv. (11 Vesey^jun. 
194. 1 Johns. Ch. R. 556. 2 zVZ. 441, 155, 158. 2 Johns^Cas. 221, 321. 3 
Johns. R. 422.) Courts of law look only to the legal estato. There is not a case 
to be found, where a court of law takes notice of a lis pendens in another court. 
The bill in chancery was filed on the thirteenths ai^d the judgment of Hill and 
Stebbins docketed on the seventeenth day of February, 1818. Ther^ is no proof 
that they had notice of the suit before their judgment was entered. The filing of 
the bill was not notice. The lis pendens begins from the service of the subpoena ; 
(1 Johns. Ch. R. 576 ; 2 P. Wms. 482 ; 3 Atk. 392;) and such service was not 
shewn. 

The parol evidence that the deed from TFeZ>J was not delivered, ought not to 
have been received, as it contradicted the written instrument signed by both parties, 
averring the delivery. (1 Phil. Ev. 480. 3 Johns. R. 506. 2 Johns. Ch. R. 
557.) Even the admission of a party cannot be shewn to contradict a written in- 
strument. (5 Cowen, 485.) 

J. A. Spenoer, for plaintiff. The defendant cannot claim under the [48S«]< 

Vol. 1,-35 
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mortgage. The certificate of the acknowledgment before a commissioner of the 
assignineni from Clark to Strouil, under whom the defendant holds, did not prove 
the execution. The statute concerning mortgages does not say that an assignment 
thus aeknowledircd may be read in evidence without proof, nor is it required to be 
recorded. Until 1822, a vtortgatre itself, though acknowledged, was not evidence: 
it was then made so by statutu. (Sfafnfes, ^th vol, a. 2(il.) Previous to that time, 
the acknowledgment only authorized its registry. Nor can the defendant claim un- 
der the mortgage, because Joshua Clark, when he obtained the assignment thereof, 
was the owner of the fee ; and the equitable interest thus acquired, merged in the 
fee. (2 Cotoen, 246.) Clark would not be permitted to say that his legal estate 
was fraudulent, nor can the defendant, who stands in his place, make that answer. 

The defendant's title under Webh*s deed was not established: 1. Because parol 
evidence ought not to have been received of the contents of the master's deed, upon 
the proof offered of its loss, on account of its insufficiency. The plaintiff said he 
never had the deed in his possession : how then could be prove its loss ? 2. The 
evidence conclusively shews that the deed never was delivered, or that it was deliv- 
ered as an escrow. The cases cited on the other side have no relevancy to this ques- 
tion, which was simply whether the deed was or was not delivered, and might be 
shewn as well by parol as otherwise. The evidence offered by the plaintiff was not 
to alter, vary, or contradict a written instrument. The recital in the enlargement 
of the contract was evidence of delivery, but not conclusive. 

Nor can the deed under Hill and Stcbbins's judgment, avail the defendant under 
the application of the rule of Zt'v pendens, (4 Cowen, 678, opinion of Colden, sen- 
ator.) If Stephen Clark was prohibited from conveying away his property directly, 

he was not at liberty to do it indirectly by confessing a judgment. 
[484] By the Court, Savage, Ch. J. It is perfectly well settled, whenever a 

greater estate and a less coincide in the same person, without any intermedi- 
ate estate, the lesser is merged. (2 Cowen, 284.) This rule, at law, is invariable 
and inflexible ; (2 Coive?i, 300 ;) though in equity it is not so, but depends upon 
intention. Previous to the time when Joshua Clark obtained the assignment of the 
mortgage from Smith, the legal estate, as to the premises in question, had been in 
him ; and had it continued in him, the mortgage as to those premises would have 
been extinguished. The conveyance, however, by which he held that estate, had 
been avoided in equity on a bill filed by the lessors of the plaintiff ; and though, as 
a general rule, a fraudulent deed is binding upon the parties to the transaction, the 
reason of the rule does not apply to this case. The rule is, that if a party will con- 
vey away his property with the intent to defraud his creditors, the law will not aid 
him when he subsequently seeks to recover it back. Here, as well the grantee as 
the grantor had lost the property which was fraudulently conveyed ; and we cannot 
consider in force, a deed which had been avoided by the court of chancery, and the 
property restored to the grantor for the benefit of his creditors, and impose the far- 
ther penalty upon the grantee, (considering the assignee of the mortgage to ^tand in 
the place of the assignor,) of losing a mortgage security, on the assumption that he 
has the legal estate in which is merged his equitable estate as assignee of the mort- 
gagee, when that estate has been avoided by a decree of the court of chancery. 
Having lost, by that decree, the legal estate which he had fraudulently obtained in 
the premises, it is to him as if it never had existed ; and more especially would it 
be unjust to apply this rule of law to the defendant in this action. He is the assignee 
of a mortgage interest, was not a party to the fraudulent conveyance, claims nothing 
under it, and is not affected with notice of the transaction. The deed from Stephen 
Clark to Jashua Clark, therefore, being considered as void, there is no merger. 

Under this branch of the defence, it is proper to notice a question as to the 
[485] proof of the assignment of the mortgage from J. Clark to Stroud. It was 

objected, that this assignment could not be read in evidence upon being ac- 
knowledged before a commissioner. I incline to the opinion that this objection wai 
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properly overruled. The mortgage, for the purpose of proof, is considered a deed 
concerning lands; and as the assignment conveys the interest of the mortgagee, it 
must also, for the same purpose, be considered, if under seal a deed, conveyance or 
"writing, concerning lands, tenements or real estate, in the language of the act, and 
may be proved in the same way as the mortgage. It is true, that the recording the 
assignment is not necessary to its validity ; but it may be recorded, and proof under 
the statute is prima farie sufficient. (a) 

The second gound of defence rests on the deed from Webb. In relation to this 
point, the jury have found, that the deed from Webb to the defendant was never de- 
livered ; and this verdict is fully warranted by the evidence. The only question 
Lere is, whether parol evidence could be received to shew the non-delivery. It is 
always competent to shew that the deed was delivered as an escrow, or that the 
grantee obtained possession of it by fraud, or in an unwarrantable manner. This 
must, of necessity, be shewn by parol ; and this species of evidence has never been 
oonsidered as coming within the rule which rejects parol proof when offered to con- 
tradict a deed (b) 

The third branch of the defence is sustained by a deed from 0. Hill, who pur- 
chased at sheriff's sale, under a judgment against S. Clark, docketed February 17, 
1818. This judgment was confessed four days after the injunction was granted in 
chancery. The rule as to lis pevdeiis is, that an alienation pending a suit is void ; 
and though the purchaser pays a full consideration, if he had only constructive no- 
tice, the conveyance is inoperative. (1 Johns, Ck. R. 577, 581.) Chancellor Kent 
Bays, the lis pendens begins from the service of the subpoena after the bill is filed. 
(1 Johns, Ch. R. 576. )(r;) When the subpoena was served in this case does not ap 
pear. The bill was filed February 13, 1818, and a decree was obtained June 16, 

1818. The defendant did not purchase under this title till December 25, 

1819. He had, in April previous entered into a contract with Spencer to [486] 
purchase from Webb, the agent of the plaintiffs in chancery. Most clearly, 
therefore, he had notice of the lis pendens in chancery, or rather he knew that Webb 
had purchased under the decree in chancery ; and this deed from Hill seems to have 
been taken to fortify him in the title which he had surreptitiously possessed himself 
of, by procuring the deed from Webb, and the contracts between himself and 
Spencer. Under all the circumstances of this case, it seems to me that notice or 
the lis pendens may fairly be inferred, as to the defendant, but not as to the plain- 
tiffs in the judgment. There is no proof of the service of the subpcena, or of actual 
noticie before jud*gment docketed. The sale under this judgment, therefore, conveyed 
a valid title ; and, as the conveyance from S. Clark to J. Clark, was fraudulent and 
void as to the plaintiffs, the sale under the judgment conveyed to the purchaser the 
title of S. Clark. The defendant, by purchasing of Hill, became possessed of the 
title of S. Clark, discharged of the deed to J. Clark, and therefore has the elder 
title. 

The defendant offered in evidence a written declaration of J. Clark, that the con- 
veyance to him was without consideration. This was properly rejected. This in- 
strument was executed in 1821, after all interest in J. Clark had ceased. It was 
shewn also, that S. Clark had confessed a judgment to J. Clark, which was assigned 
to a third person ; and also a quit-claim from the Clarks in 1821, and an engage- 
ment to indemnify the defendant against the judgment. I cannot see the relevancy 
of this testimony, as the title of the Clarks ceased in 1818. 

I am therefore of opinion that the motion for a new trial be granted, with costs , 
to abide the event. 

(a) Laws of 18.33, ch. 271, 6 9. Wood v, Weiant, 1 Comstock, 77. 

(b) 2 PhiUips'8 Ev. 367, and Notes. 

{e) Code of Procedure, § 132. "From the time of filinj? only shall the pendency of the action b« 
•onitTDetiTe notice to a purchaser or incumbrancer of the property affected thereby." 
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[487] Miller cs. Covert. 

Where a party brinj^ an arttion for a part only of an entire and indivisible demand, and obtains judg- 
ment ill such action, he euiinot 8ui>sequently avail himself of the residue by way of off-set in an ac- 
tion against him by the oppuitite party (a) 

Error from the Seneca common pleas. Miller sued Covert in a justice's court, 
where judgment, on the 0th July, 1827, was rendered in favor of the defendant for 
the costs of the suit. Miller appealed to the common pleas, where he proved a de- 
mand for work, labor and services, to the amount of $4.16. The defendant proved 
the sale and delivery to the plaintiflf of three tons of Iray, worth $8 per ton, which 
was all delivered in the month of January, 1827, though in two parcels of about a 
tou and a half each, under a contract in which the defendant agreed to sell the plain- 
tiff three tons of hay, if he had so much to spare. The plaintiff then proved, that 
in April, 1827, Covert sued out an attachment before a justice against Miller, which 
was not personally served ; that on the return of the attachment, Covert declared 
for one ton and 11) cwt. of hay, delivered Miller in the preceding winter; that on 
the trial, Covert said that Miller had had three tons of hay, and if A. R. was pre- 
sent, he could prove the whole by him ; that he would reserve the remainder, as 
there were accounts between them. Covert obtained a judgment in the attachment 
suit for $17.85. An execution was issued, and renewed on the 4th July, 1827, and 
returned that, four dollars was collected thereon. The balance of the judgment was 
paid on the day of the trial in the common pleas. 

The counsel for Millar insisted, that the judgment in favor of Covert could not he 
set off, as an execution had been issued thereon, and was in force at the time of the 
trial before the justice ; and so the common pleas decided. The counsel for Miller 
further insisted, that the contract for the hay being entire, and Covert having sued 
Miller on that contract, and obtained judgment against him for a part of his demand, 
he was not entitled to set off another part of the same demand in this suit, and re- 
quested the court so to charge the jury ; who, on the contrary, charged the 
[488] jury that Covert was not barred by the former suit, but was entitled to set 
off the balance of the hay. The plaintiff excepted, and the jury found a 
verdict for the defendant, on which judgment was rendered for the defendant. 

A. GiBBS, for plaintiff in error. J. Maynard, for defendant. ^ 

By the Court y Sutherland, J. The court below erred in permitting -Covert, 
tJie defendant, to prove and set off against Miller, his account for the balance of the 
three tons of hay sold and delivered to him in January, 1827. The -sale of the hay 
was by one single indivisible contract. Miller agreed to purchase three tons of haj^ 
from Covert, and Covert agreed to sell it to him if he had so much to spare, and irx 
the course of a few days delivered the whole. It is perfectly settled, that if a plain- 
tiff bring an action for a part only of an entire and indivisible demand, the verdict 
and judgment in that action are a conclusive bar to a subsequent suit for another 
part of the same demand. The cases of Smith v. Jones^ (15 Johns. R, 229,) of 
Farrington Sf Smith v. PainBy (15 Johns, R, 482,) of Willard v. Speri'y, (16 
Johns, R, 121,) and Phillips v Berick^ (16 Johns. R, 136,) are precisely in point. 



(a) Guernsey v. Carver, 8 Wend. 492. 15 Wend. 557. Young v. Ruramel, 5 Hill, 62, fi.3. Demwi^ 
may be divided so as to give a justice of the peace jurisdiction U) render judgment by confession, •^r* 
nell V. Cook, 7 Cowen, 310. ^ 2'Cowen'8 Tr. 168, 4i88. I ibid. 622. Plaintiff may waive in the fiw| 
Buit any distinct caus^of action and recover it in another suit, even though it might have been recovered 
in the first action. H^hilips v. Berick, 16 Johns. R. 136. Seddon v. Tutop, 6 Term R. 607, and »«* 
there cited. Stevens v. Lockwood, 13 Wend. 644. In the latter cise, Ch. J. Savage compares vbA. 
reconciles the cases in the most lucid manner. A recovery in a former action, apparently fortheSHM 
cause, is only prima facie evidence that the subsequent demand has been tried. Snider v, Croy, 2 Jobai. 
R. 227. But see ibid. p. 210. Platner v. Best, 11 Johns. R. 530. See Doty v. Brown, 4 Comrtoek, 
71. Watson ». Davis, 19 Wend. 371. Young v. Rummel, 5 Hill, 60. 
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If Covert could not have brought an action for the residue of the three tons of hay, 
he of course could not avail himself of it by way of oflf-set when sued by Miller, 

Judgment reversed. 



Jackson,, ex dem. Gilliland and Boss, vs, Colver. 

The act for regigtoring deeds, &e., relatiog to the military bounty lands, has no application to deeds at 
patents granted by the anthority of the %tate : nor is a title thus derived, afifected by proceedings under 
the aot in relation to escheats. 

This was an action of ejectment, tried at the Tompkins circuit, in June, 1828, 
before the Hon. Samuel Nelson, one of the circuit judges. 

The plaintiflf produced in evidence a deed from the surveyor general of the 
state to W, G, one of the lessors of the plaintiff, foy the survey 50 acres in [489] 
the S, E, corner of lot No. 20, Hector. This deed bore date in 1792, was 
acknowledged in 1824, but had not been recorded. 

The defendant shewed proceedings, and a judgment in chancery, under the act in 
relation to escheats, from which it appeared that the whole lot No. 20, Hector, had 
escheated as the property of George C. Nicholson, (the soldier to whom the lot was 
granted.) who died in 1783, without heirs, and not having devised the property. 
The original writ in those proceedings was tested in October, 1805. The defendant 
also produced letters patent from the state to Elijah Miller, granted in 1808, of 200 
acres of lot No, 20, covering the premises in question, and a deed from Miller to the 
defendant, dated in 1811, and recorded in 1812. 

The counsel for the defendant insisted that the plaintiff was not entitled to recov- 
er, because the deed under which he claimed had not been recorded, and that the 
judgment of escheat barred all persons ; and so ruled the judge, and the jury, under 
his direction, found for the defendant. 

A motion was now made to set aside the verdict. 

A. GiBBS, for plaintiff. J. Maynard, for defendant. 

By the Court, Savage, Ch. J.' The act of 1794, (1 jR. L. 208,) was intended 
to prevent frauds by forgeries of deeds in the names of the soldiers, and, in my judg- 
ment, has no application to deeds or patents granted by the authority of the state. 
The plaintiff, having a title not passing through Nicholson, but directly from the 
state to him, is in no way affected by the proceedings on the writ of escheat, A 
new trial must be granted, costs to abide the event. 
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Under a contract to sell cattle for a reasonable reward, and to account for and pay over the proceeds, the 
agent is justified to sell apon credit. And where the contract was so stated in the declaration, and 
the proof was, that the agent was instructed to sell for cash ; it was held, that there was a variance 
between the proof and the declaration, and that the plaintiff ought to have been nonsuited at the trial. 

This was an action of assumpsit, tried at the Oneida circuit, in April, 1827, be- 
fore the Hon. Nathan Williams, one of the circuit judges. The Jirst count in 
he declaration alleges, that the defendants received of the plaintiff a yoke of oxen, 
be sold and disposed of for and on account of the plaintiff, for a reasonable re- 
ard to the defendants ; and that the defendants promised to sell and dispose of the 
me, to render a just and true account of the sale, and pay over the price, &C; — 
-each, that though the defendants sold, &o , they have not rendered an o/*'— 
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paid the moneys, &c. The second count alleges, that in consideration that the plain- 
liflf had delivered to the defendants a yoke of oxen to be sold by the defendants for 
cash on account of the plaintiff, for a reasonable reward to be paid by the plaintiff, 
the defendants undertook, &c., to sell and dispose of the same for cash, and to ac 
count and pay over when recfucsted — breach, that though the defendants received 
&c., and sold the cattle, they had not accounted or paid, &c. 

On the trial of the cause, it was proved by a witness, that he, as the agent of the 
plaintiff, delivered the cattle to Leland^ one of the defendants, to be driven and sold 
on commission; and that he instructed him to sell for cash; that the defendants 
were partners in the droving business ; that Crane admitted he sold the oxen, and 
stated the price at which they were sold; and the only excuse the defendants made 
for not paying over the proceeds was, that they had not, as yet, collected the moneji 
from the vendee. 

The defendants' counsel moved for a nonsuit on the grounds, 1. That neither of 
the counts in the declaration was supported by the proof. The first did not allege 
a promise to sell for cash only ; and the second was laid upon an executed consid- 
eration. 2. That the evidence did not establish a partnership, or shew a joint con- 
tract ; which motion was denied. The defendants then offered to prove, that 
[491] the uniform course of the market in New-York, (where the cattle were sold,) 
in making sales for cash of cattle, is, to deliver the cattle to the purchaser, 
who slaughters and weighs them, and after the weight is ascertained, pays for them; 
which operation usually occupies two or three weeks in the sale of a drove of cattle; 
that the cattle of the plaintiff, forming part of the drove of the defendants, were 
gold in this manner to a butcher in good credit for cash, to be paid according to the 
course of the trade ; that the cattle were slaughtered, and their value ascertained by 
weight, when, within two weeks from the sale, the butcher failed, and the defendants 
have not been paid ; that the defendants acted in good faith, and used all reasonable 
diligence. The judge rejected the testimony, and the jury found for the plaintiff, 

P. Gridley, for the defendants. The plaintiff could not recover on the second 
count, which is on an executed consideration, and entirely unsupported by the 
proof; (1 Chit, PL 295, 297;) and he should have been nonsuited for the vari- 
ance between the first count and the evidence adduced. The error of the judge 
arose from not adverting to the distinction between case and assumpsit. In the 
former, the party recovers on the ground of a tortious neglect of instructions ; in 
the latter, on the contract as stated in the declaration. (Livermore on Agency, 
375, 6.) The contract alleged in the first count, is, that the defendants will sell; 
a sale on credit would be no violation of that contract but such sale would not he 
justified on a contract to sell for cash. There is, therefore, a variance. 

A partnership was not proved. Crane's acts do not establish the fact, nor makfe 
out a joint contract. (4 T, R. 720.) 

The evidence offered of the sale in New- York, and the usuage of the market; 
there, ought to have been received. It would have proved a sale for cash, accorl- 
ing to the course of trade, within the meaning of the contract. (2 Comyn (m 

Cont, 532. Powell on Cont, 1, 876, 381, 9 Whealon, 282.) 
[492] C. P. KiRKLAND, for plaintiff. There is no variance. The contract 
was to sell the cattle and account for them. What was said as to a sale for 
cash, was by way of instruction, and formed no part of the contract, any more tlian 
if such directions had been given a month afterwards. It is only necessary to al- 
lege the relation of principal and agent. The liability of the agent depends upon 
the instructions he receives ; but it is not necessary to set them forth in the declara- 
tion, which in this case, is in the usual form. (2 Chitty, 123.) An agent is bound 
to obey the instruction of his priccipal; if he sells on credit, contrary to instruc- 
tions, he must bear the loss if any accrues. (1 Crrm, or,: Cont, 234, 236. Lintr* 
more on Agency^ 2, 3, n. p. Pothier on OblUgaiionSf 53, r,. 77. 1 Coioen, 668. 
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;3 Johns C. 36. 6 Coive7i, 134.) A sale for cask, is where the delivery of the 
, article sold and the payment of the price are simultaneous acts. (6 Cowen, 113.) 

The evidence of usage was properly rejected. (2 Burr. 1216. 16 Johns, R, 
.367. 2 T. R, 271. 4 T. R. 750. The partnership or joint liability, was submit- 
ted to the jury, and they found for the plaintiff. 

By the Courts Sutherland, J 1 am inclined to think the plaintiff should 
have been nonsuited on the ground of a variance between the contract proved, and 
that laid in the first count of the declaration. It is admitted that the recovery 
cannot be sustained under the 2d count, which is on an executed consideration. (1 
Chitiy's PL 295 to 310.) 

The first count states the contract on the part of the defendant to have been, to 
sell the oxen of the plaintiff for a reasonable reward, and to account for, and pay 
over to the plaintiff the proceeds. Under this contract, the defendant would have 
been justified, under the exercise of a sound discretion, in selling the cattle upon a 
reasonable credit. The evidence shows, that at the time of the making of the con- 
tract, and of the delivery of the cattle to the defendants, they were instructed by 
plaintiff's agent, who made the contract, to seW for cash. The defendants having 
received the cattle under these instructions, thereby assented to them, and their con- 
tract was a contract to sell for cash only. The instructions being simulta- 
neous with the delivery of the cattle, unquestionably constituted a part of [493] 
the agreement or contract between the parties. The declaration should then 
have stated it as a contract to sell for cash. The partnership of the defendants 
was sufiiciently proved. The evidence offered to shew what a sale for cash y>&3y 
according to the usage of the New- York market, was properly rejected. 

New trial granted on the ground of variance. 
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city of New- York, 

A bond to indemnify and save harmless the mayor, aldermen and commonalty of the city of New- York 
from all expense and charge which may be incurred for the maintenance and support of passengera 
brought from a foreign country in a ship or vessel is valid, and not repugnant to the constitution or 
laws of the United States, (a) 

Whore a bond of indemnity is given to save harmless a city or town from the support and maintenance 
of any persons who may become chargeable to such city or town, and such support is afforded by the 
•verseers of the poor, in a proper case, an action may be maintained on the bond, although a previous 
order for such support has not been given by the proper authority. 

In ascertaining the amount of recovery in an action on such bond in the city of New- York, it is not cor- 
rect to average the whole expenses of the alms-house establishment amongst its inmates, but an al- 
lowance phould be made as upon a quantum meruit. 

The making of orders for the support of paupers, is inapplicable to the alms-house establishment in the 
city of New-York. 

This was an action of debt, tried at the New- York circuit in Feb. 1827, before 
the Hon. Ogden Edwards, one of the circuit judges. 

The bond on which the action was brought, was produced and admitted. It re- 
cited that S. Candler, master of the ship Venus, had lately arrived at the port of 
New- York, from London, in said ship, and brought fifty alien passengers, named 
and described in a wrkten report annexed to the bond, and was conditioned that if 



(a) Smith v. Turner, 7 Howard's U. S. Reports, 283. In this case, after the most elaborate argu- 
ment and consideration, the provisions of the Revised Statutes imposing taxes on alien passengers 
lurriving at the port of New-York, (1 R. S. 445, § 7,) for the support of the Marine Hospital, and a 
Bimilar 8tAtut« of Massachusetts, were declared unconstitutional and void. It may not be superfluous 
to add, that the decision was made by a bare majority of the Judges — Justices Daniel, Nelson and Wood- 
bnVy, and Chief .Tustice Taney, dissenting from the conclusions of the majority, which consisted of Jos- 
tfoeg MoLesAj W^yae^ 0»troO; MoKinley and Grier. 
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the obligors should inileiunify and save harmless the mayor, &c. and the overseers of 
poor of the city of New- York, from all expenses and charges which should or might 
be incurred for the maintenance and support of any of the said persons and their 
children, in case any of them should, at any time within two years after the said im- 
portation, become chargeable to the said city, then the same to be void. Sarah 
Green was one of the persons named in the report. The declaration averred that, 
she became chargeal)le to the city of New- York, within the two years, &c. and that 
the conniiissioners of the alms-house, being the overseers, &c., were obliged 
[494] to expend, and did lay out and expend $300 about her maintenance and sup- 
port. The defendants pleaded, 1, Non est factum; 2. That Sarah Green 
did not become chargeable ; 3. That the commissioners were not obliged to pay any 
sum of money for the maintenance, &c. 

The steward of the alms-house testified, that in August, 1821, by the direction 
of alderman Furman, the superintendent, and also commissioner of the alms-house 
and bridewell in the city of New- York, he removed Sarah Q-reen from a field near 
the alms-house, where she was lying in a very destitute condition, and almost naked, 
into the alms-house. He further stated, that the alderman had seen and examined her 
when she was so admitted ; but no examination in writing, or written order for her 
admission was produce!. The clerk of the alms-house produced the books of the 
establishment, from which it appeared that Sarah Grreen was admitted into the alms- 
house, on the 17th August, 1821, and discharged on 30th June, 1824. That the 
account for her support appeared to have been paid, at the rate of $2 per week, up 
to 29th September, 1821 ; and that from that time until 7th June, 1824, there ap- 
peared a charge on the books for her support, of 140 weeks, at $2 per week, 
amounting to S280, which was rendered when Capt. Candler took the pauper out of 
the alms-house on trial. That the weekly charge is a reasonable, and the usual 
charge for grown persons supported under bonds of indemnity in the alms-house. 
That the annual expenses of the establishment are about $80,000, and that the 
whole cost of the same was about $500,000. A commissioner of the alms-bouse 
testified, that he was appointed such commissioner and resident superintendent, in 
November, 1821, and had so continued to the time of the trial, and was proceeding 
to estimate the expenses of the alms-house, when the counsel of the defendant ob- 
jected to the admissibility of such evidence. The judge decided that the question 
was, what reasonable and proper allowance ought to be made to the plaintiffs for the 
support of Sarah Green ; and that to enable the jury to ascertain such allowance ; 
evidence of the general expense of the alms-house establishment, and the 
[495] mode of making accounts for the support of persons therein, might be sub- 
mitted for tlie consideration of the jury, as well as particular proof of the 
circumstances of the case of any individual therein, relative to whose support a 
question might be liti<ratod. The counsel excepted, and the witness testified, that 
the annual expenses of the alms-house, during the time that he. had acted as super- 
intendent, were from $80,000 to $85,000, exclusive of interest on the buildings and 
the salaries of the officers ; that the whole expenses last year were about $120,000; 
that when Sarah Green was there, the expenses were rather more ; that when 
averaged upon all the persons in the alms-house, the amount would be about $2 per 
week upon each individual ; that the accounts at the alms-house are made out as 
well in reference to the actual expenses of the establishment annually, as to the in- 
terest of the cost of the buildinirs ; that the books and accounts are kept under the 
direction of the commissioners at the alms-house, and that he considered the account 
or bill rendered to the defendants as reasonable and proper. On his cross-examina- 
tion he further stated, that in his estimate were included all the sick and the children, 
(counting two to a grown person,) and the hospital expenses of the sick. 

The plaintiffs having rested, the counsel for the defendants moved for a nonsuit; 
1. Because under the constitution and laws of the United States, the plaintiffs had 
no power to exact the bond given in this case ; 2. Because there had been no in- 
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quiry by a justice of the peace or commissioner of the alms-house, whether Sarah 
Green was entitled to relief as a pauper, and chargeable to the plaintiffs ; 3. Because 
no order had been made, directing a weekly allowance to the pauper ; 4. Because 
no entry had been made, in any book, shewing the weekly or other allowance made 
to her, or the cause of the necessity of such allowance ; 6. Because the evidence 
offered, to whew the amount which the plaintiffs had a right to recover, was vague, 
insufficient, and improper, being derived from an estimate of all the expenses of the 
alms-house, averaged upon all the paupers therein ; which motion was denied. 

The counsel for the defendants then required proof, that Sarah Green was [496] 
in fact an indigent person, and entitled to relief from the plaintiffs when she 
was received into the alms-house, which the judge directed to be given : whereupon, 
the situation in which she was found was again stated ; that she was employed as an 
assistant in the nursery of the establishment, and soon took the charge of it as super- 
intendent, where there are usually 70 or 80 children, and continued in such charge 
for 2 years ; that her services were riot equivalent to her support ; that there were 
a hundred women in the house, either of whom could have taken her place in the 
nursery ; that she was necessarily kept in the alms-house ; if she had been dismissed, 
she would soon again have required aid, unless she had been taken care of by a 
friend ; that she never applied to be discharged, and when taken away, was very un- 
willing to go ; that the services she rendered, in any other situation, would have 
been worth her support ; but in the alms-house, her place could have been supplied 
without expense. The defendants proved, that since Sarah Green had been taken 
from the alms-house, she had resided with Captain Candler, as a servant : that she 
was an excellent servant, and her services worth $8 per month ; that the plaintiffs 
Had once offered to accept $105, for their charges for the support of the pauper ; 
which evidence was received, though objected to as inadmissible, on the ground that 
.he offer was made in a treaty for a compromise. 

The judge charged the jury that they must decide, first, whether Sarah Green was 
pauper, and properly chargeable to the city of New- York ; secondly, how long she 
was chargeable as such pauper, and how long the necessity continued of keeping her 
in the alms-house ; that whilst it was probable she would be brought back there, if 
dismissed, so long it was proper to retain her ; that, considering the circumstances 
under which she was admitted, her never having applied to be discharged, and her un- 
willingness to leave the place, it was for them to say whether the commissioners 
ought to have driven her out of the house ; that returning health might not be in 
'all cases a good reason to discharge a pauper ; that if the probability existed, 
that a pauper would instantly become again a subject for the house, if dis- [497] 
charged, it would be inhuman to dismiss such person ; but that, unless there 
was reason to believe that she would so return, and unless she was unable to support 
herself, the jury ought not to consider the commissioners as justified in retaining her. 
And as to the damages which they should allow, his honor stated that every pauper 
was not to be considered equally burdensome ; and that if the pauper in this case 
rendered valuable services, they ought to be taken into consideration ; that the 
plaintiffs were only entitled to remuneration, to be regulated in reference to the 
expense occasioned by the support of the pauper. The defendants* counsel excepted 
to the two first points in the charge of the judge. The jury found a verdict for the 
plaintiffs, and assessed the damages at $105. 

R. Sedgwick, for defendants. The plaintiffs had no right, under the constitu- 
tion arid laws of the United States, to exact the bond on which this action is brought. 
It is an interference with the powers of congress. The ship Venus was a licensed 
vessel; and, according to the principles established in Gibbons v. Ogden, (9 
Wheaton, 1,) had a right to enter any port in the U. S. Her employment was not 
unlawful, the second section of the alien act permitting aliens to emigrate to this 
country on reporting themselves. 

It was necessary to have shewn, on the trial, that the plaintiffs had become legally 

Vol. I.— 36. 
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chargeable with the sunport of the pauper, in the mode prescribed by the statutes 
of the state. The cuniuiLssiouers of the alms-house have the same powers that 
justict'S of the peace aud overseers of the poor have under "the act for the relief 
and settlciiiont of the poor." (*2 R. L. 431), 40.) By the general act for the re- 
lief, &c. of the poor, it is made tlie duty of a justice and an overseer to make in- 
quiry into the ^tate and circumstances of the pauper, and if it shall appear neces- 
sary, the justice may make an order in writing for the weekly allowance, and the 
overseer, in such case, nmst make an entry in a book of the allowance and the cause 
of such nocossit)? , and if he neglects to make such entry, he forfeits and loses 
[498] all money paid for the support of the pauper. (1 R. L. 287, 289.) The 
board of commissioners consists of five, a marjor part of whom are autho- 
rised to act. Tiieir fiat is necessary, " to entitle the pauper to a seat at the public 
table.'' In this Ciise, the imjuiry was made by but one of the commissioners. No 
order was made; and it is settled by the highest judicial authority in our state, that 
overseers have no right to appropriate the public money for the support of the poor 
in any case, without the previous order of a justice. (5 Cowen^ 644, 654.) If the 
order might be dispensed with, inasumch as the commissioner acted both as overseer 
and justice, why shouhl he be excused, in the former character, from making an 
entry of the weekly allowance. Had this been done, there would have been some 
evidence of a judicial inquiry. No order being made, an overseer is not bound to 
support or provide for a pauper ; and not being under an obligation to do so, he is 
not entitled to claim an indemnity for expenses incurred by him. For the protec- 
tion of public officers, the law presumes every act done which it was their duty to 
do ; but such presumption is not admitted when its effect is to charge a third person, 
and the acts are necessary to be shewn, to lay the foundation of an action. 

Whether a person is in such indigent circumstances as to require relief by pub- 
lic support, is to be determined by the admitting officers, and not by a jury. In 
this case the question was submitted to a jury. The amount of the allowance must 
also be fixed by those officers, either by an order, or by an entry made on the ad- 
mission of the pauper, or the action cannot be maintained. The evidence resorted 
to in this case demonstrates the fitness and necessity of such rule ; for the damages 
were sought to be established by averaging the interest of the puplio buildings, and 
the annual charges of the establishment amongst the resident paupers ; and if their 
number should happen to be sufficiently reduced, it might so chance that the charge 
would be $250 per day. 

M. Ulsfioeffer, for the plaintiffs. Where there is a county poor house estab- 
lishment, the estimate of an account for the support of a pauper cannot be 
[499] by proof of so much money paid out, but must necessarily be a qua?itum 
meruit. (3 Bnrii^s Justice^ 850.) An order of a commissioner of the alms- 
house was not necessary to authorise the expenditure of moneys in the support of the 
pauper. The statute relative to the city of New- York, authorises the corporation 
to establish ordinances and regulations for the governm<mt of the alms-house ; (2 
R, L, 440 ; and in page 12 of the corporation laws will be found an ordinance, 
that no person shall be admitted into the alms-house, unless previously examined 
by a commissioner ; in conformity to which regulation, the pauper was examined 
and admitted. The general law as to special orders for support of a pauper, and 
the entries in relation to the same, are wholly inapplicable to a county poor house 
establishment. 

The expenditures for the support and maintenance of the pauper, which the jury 
have found to be necessary and reasonable, were as obligatory on the defendants 
without as with an order from a justice. (1 Johns, R, 491. 1 H. Black, 253.) 
The bond was given to indemnify the city against the maintenance and support of 
the passengers brought over by the defendant. If any one of them becomes chargea* 
ble in fact, whether declared chargeable by an order or not, the bond is forfeited 
Whore a bond of indemnity is given, it will be liberally oonstrued, and complete in« 
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demnity awarded. (4 Cowen, 342.) The provisions of the geneJSPTaw, relative to 
orders for support, have no application to suits on indemnity bonds. The cases cited 
from 5 Cowen^ 644, 654, only shew that an action cannot be maintained against an 
overseer of the poor on an implied promise. Sarah Green was a pauper, although 
she partially earned her subsistence. (2 Cowe?i, 492.) The defendants have no 
right to complain that the question was submitted to a jury of twelve men, to de- 
termine whether the pauper was in such indigent circumstances as to require relief, 
instead of being concluded by the determination of the commissioners. The ques- 
tion of damages was fairly submitted to the judge. [The counsel was about to dis- 
cuss the question as to the constitutionality of the law, authorizing bonds of indem- 
nity to be exacted in those cases, but was stopped bv the court.] 

By the Court. Savage, Ch. J. The first question arising in this case [500] 
is, whether the bond on which this suit is brought is valid ? The condition 
of the bond is, that the defendant shall indemiiify and save harmless the mayor, al- 
dermen and commonalty of the city of New- York, from all expenses and charges 
which may be incurred for the maintenance and support of certain persons imported 
by him, and among them, Sarah Green. This bond was taken under the authority 
conferred by the 252d section of the law relating to the city of New- York. 

It is contended, by the counsel for the defendant, that the statute in this particu- 
lar is inoperative, as being repugnj^nt to the constitution of the United States ; and 
it is supposed that the principles established in the case of Gibbons v. Ogden^ 
(9 Wheat oUy 1,) determine this point. If I understand that case correctly, it de- 
cides that commerce, as well foreign as among the states, is subject to the control 
of congress ; and that any laws of the states, repugnant to those of the United 
States, are void, being unauthorized by the constitution of the United States ; but 
that the laws of the states, which do not imply an exercise of the power to regulate 
commerce, are valid. Some of these acts, it is conceded, may have an important 
bearing upon commerce generally. Such are the laws relating to the inspection of 
articles of produce intended for exportation ; laws respecting the preservation of 
health ; quarantine laws ; and laws regulating pilotage of vessels. All these sub- 
jects, as well as those which concern the internal policy of the state, are admitted to 
be within the jurisdiction of state legislation. The right of excluding paupers, and 
compelling those who bring foreigners among us to indemnify the state against their 
support, concerns the police of the state, and is one which does not belong to con- 
gress by any express power, nor is it incidental to any express power. It is not per- 
ceived how it is contained in the power to regulate commerce ; nor does it interfere 
with commercial transactions, any more than quarantine and inspection laws. The 
bond is therefore valid. 

The only remaining question in the cause is, whether an order of a justice 
was necessary. There are many cases in our own reports, where such order [501] 
is held to be necessary, and such is the language of the statute ; but it will be 
found, that the cases in which such order is necessary, are cases involving the re- 
sponsibility of the overseers of the poor. 

There is also one case, at least, in which such order is decided to be unnecessary, 
and that is the case of an indemnity bond — a case in which it was shewn, that the 
expenses were incurred necessarily by the overseers ; and this court held, (1 Johns. 
R. 491,) that such expenditures were as obligatory on the defendant without as with 
an order from a justice. From what has been adjudged, it seems to me the distinc- 
tion is this : You cannot compel the overseers to afford relief without an order ; but 
if they do it in a proper case, without such order, and have a bond of indemnity, 
they are equally entitled to the remedy upon the bond, whether they had a previous 
order or not. But where the overseers improperly paid money, and endeavored to 
enforce indemnification from the county, an order of two justices was held to be ne- 
cessary. (4 Cotocw, 137.) But 'this case seems to be distinguishable from most 
Others. The alms-house establishment in the city of New York is a county concern. 
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No questions can arise between the wards, or between ward and county. The com- 
missioners perfurin the duties of both overseers and justices, and there seems to be . 
no use in one commissioner making an order upon himself to provide for a pauper. 
The Mea of weekly or other allowance, short of absolute support, is not applicable 
to such a case. The pauper is tiiken to the alms-house, where every provision is 
made. Tlie object of orders is, to enable the towns and counties to settle the ac- 
counts correctly with the overseers; that those who have the disbursement of the 
public money may not embezzle or improperly use it ; but no check of that kind can 
be used in the alms-house, where the city provides all necessaries by their superin- 
tendent, who is under the control of the commissioners, and whose expenditures ar^j 
all regulated by them. 

The fact of the pauper's being received in such a case by one of the commission- 
ers, seems to be equivalent to a justice's order in a case where such order is 
[502] proper. In both cases, it is the act of the officer, who is to judge of the ne- 
cessity of making provision for the pauper. 

As to the measure of damages: the rule adopted by estimating the whole expen- 
ses of the establishment, and making an average upon its inmates, cannot be cor- 
rect. The question should be, what was it reasonably worth to support the pauper? 
But as it appears that the recovery is much less than what was shewn to be the value 
of the pauper's support, deducting her services, I see no necessity for a new trial 
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A naked claim to be the owner of a lot unaocompanied by possession does not constitute a right, title or 
interest which can be sold by execution. 

And where a sheriff s sale was had, by virtue of a judgment and execution against a person making such 
claim, it was held, that no title passed to the purchaser, and that the defendant in the execution, sub- 
sequently entering into possession of the premises sold, could not be evicted in an action of ejectment 
founded on such sale. 

A title acquired by the defendant in the execution subsequent to the sale, does not enure to the benefit 
of the purchaser, (a) 

This was an action of ejectment, brought for the recovery of about 60 acres of 
land, part of lot No. 75, Ovid, tried at the Seneca circuit, in June, 1828, before the 
Hon. Enos T. THROor, one of the circuit judges. A verdict was rendered in favor 
of the plaintiff, and a motion is now made to set the same aside, and to grant a new 
trial. The evidence Is detailed in the opinion of the court. The cause was sub- 
mitted without argument. 

A. GiBBS, for the defendant. J. Maynard, for the plaintiff. 

Br/ the Courts Sutherland, J. The lessor of the plaintiff claims title to the 
premises in question, under a judgment in his favor against William Hagaman^ ob- 
tained in the court of common pleas of Seneca county, in February term, 1816. An 
execution was issued upon that judgment, under which all the right and title of 
William Hagaman to the premises in question were sold to the lessor. The 
sheriff's deed bears date on the 17th day of June, 1817. It appeared that the exe- 
cution was received, and the sale was made by John Whitman, a deputy of the 
sheriff of Seneca county, and the deed was executed by I. B. Chapman, 
[503] under sheriff of said county, and it was objected to on that ground, but the 
objection was overruled. It was proved, that William Hagaman had, for 
several years previous to CampbelPs judgment, claimed to be the owner of lot No. 

(a) See Jackson v, Graham, 3 Gaines's R. 188. The interest of one holding land under a oonfaraet 
for its purchase is not subject to the lien of a judgment and cannot be sold under execution. 10 Pi^i 
662. 6 Hill, 525. 2 Barb. Gh. B. 458. 1 B. S. 736, §4, 5, 6. 
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76, of which the premises in question are a part. But whether he was then in pos- 
session of the lot, or any part of it, or ever had been, does not appear. The plain- 
tiff also proved, that in April, 1825, a writ of possession issued out of the supreme 
court, upon a judgment in favor of James Jackson, ex dem. William Hagaman and 
three other lessors, but against whom did not appear; and a witness testified, that 
under that writ, he put the defendant John Hagaman and William Hagaman, in pos- 
session of the premises in question, and some other lands; that John Hagaman, the 
defendant, had been in possession ever since, claiming under William Hagaman. 
The defendant objected to this evidence, on the ground that the judgment and writ 
of possession should be regularly proved. The objection, however, was not sustain- 
ed by the court. 

The defendant then produced the record of a judgment in escheat, in favor of the 
people of the state of New-York, for about two hundred acres of land, including 
the premises in question. The judgment was perfected in August term, 1822. A 
writ of possession issued upon said judgment, was also produced and proved, tested 
m August term, 1822, and returnable the October term following, with the sheriff's 
return endorsed thereon, that he had executed said writ, by putting Mark Boyce and 
James A. Boyce out of possession, and delivering possession of said premises to 
Gershom Powers, as agent for the state. James A. Boyce testified, that he was in 
possession of the premises in question, when the suit in favor of the people was 
commenced ; and that he was dispossessed and put out by the sheriff, and that Ger- 
shom Powers was put in. The defendant, upon this evidence, contended that the 
plaintiff could not recover at all ; but, at all events, that he could recover but one- 
.burth of the premises in question. The judge decided, that he was entitled to re- 
cover all that the defendant was in possession of, and so charged the jury; to 
which charge the defendant excepted. The jury found for the plaintiff. [504] 
Without considering the particular objections taken by the defendant, it ap- 
pears to me that the plaintiff's evidence was fatally defective. All that he can re- 
30ver is, the interest which William Hagaman had in the premises in question in 
1816, when the lessor obtained his judgment against Hagaman, and under that judg- 
ment purchased Hagaman's right to the lot. The question then arises, what inte- 
rest had Hagaman in these premises at that time ? for it will not be pretended that 
any title which he might subsequently have acquired, would enure to the benefit of 
the lessor. The whole of the evidence upon this subject is this : ** That William 
Hagaman had, for several years previous to Campbell's judgment, claimed to be the 
owner of lot No. 75 ;" but he does not appear ever to have been in possession until 
April, 1825, when he and the present defendant were put in possession by a writ of 
habere facias possessionem. What was the nature or foundation of his previous 
claim, there is nothing in the case to explain. Where a lessor in ejectment claims 
under a purchase at sheriff's sale, upon a judgment against a party not in possession, 
he must prove against the person found in possession, that the party against whom 
the judgment was rendered had some right, title or interest in the premises sold. 
Where the defendant in the execution is the possessor of the land, that is sufiicient ; 
for actual possession is prima facie evidence of a legal title. (Black. Comm, 196.) 
In Jackson v. Town^ (4 Cowen^ 599,) the defendant in the judgment and execution, 
had been in possession of the premises, claiming them adversely, until two or three 
years before the judgment against her, under which the lessor of the plaintiff pur- 
chased, when she removed from the premises. There was no other evidence of title 
in Mrs. Town, nor did it appear how long her adverse possession had continued. It 
was not pretended, however, that it had been for twenty years; and it was held, that 
the evidence did not establish that she ever l^ad any right or title to the premises, 
and that the • purchaser at the sheriff^s sale acquired nothing under it. In that 
case, too, the defendant, the tenant in possession, was the daughter of the 
defendant in the judgment, and held under a deed from her mother, dated in [505] 
1821, but a few months after her mother had abandoned the premises. But 
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it was held, that that conveyance did not aflford any evidence of any right or title in 
the grantor at the time it was made, as there was nothing to shew that she had ever 
a right of possession to transfer to her grantee, and of course that nothing passed by 
it. The court, in that case, observe, that the lessor's deed was necessarily inopera- 
tive, unless the judgment under which he purchased was a lien; and this could not 
be, unless there was a legal or equitable seisin in Eleanor Town ; and as she had 
neither, nothing passed by the sale to the plaintiff. 

The case at bar is not as strong, on the part of the lessor of the plaintiff, as was 
the cjise of Jackson v. Town. There, the defendant in the execution had been in 
the actual possession of the premises, claiming them as her own. In the case at 
bar, the defondant in the judgment and execution never was in possession, but 
merely claimed to he the owner of the lot; which, in judgment of law, amounted to 
nothing. This view of the case appears to me to be entirely decisive against the 
right of the plaintiff to recover. 

The fact that William Hagaman, the defendant in the judgment and execution 
under which the lessor claims, in 1825 obttiiued the possession of the premises by a 
recovery in ejectment, is no evidence that he had any title to them in 1816, when 
the judgment was obtained against him. Neither the record nor the writ of posses- 
sion was produced. Nothing but the naked fact is disclosed, that the possession, at 
that time, was d<4ivered to him. The title upon which he recovered, may have 
been acquired by him within a year previous to his entry ; and connected with the 
ftict, that in 1822, the lot of which the premises in question were a part, was recov- 
ered by a judgment in escheat, in favor of the people, and the possession taken by 
their agent, on their behalf, under a writ of possession, the inference is very strong, 
that the title of Hagaman, whatever it may have been to the premises, was acquired 
subsequently to 1822. It is immaterial, however, when it accrued, as it was 
[506] after the sheriff's sale under which the plaintiff claims. The judge, there- 
fore, erred in charging the jury that the plaintiff was entitled to recover, and 
a new trial must be granted. 

New trial granted. 



OiiMSTED vs. Miller. 

In slander, though the words proved are equivalent to the words charged in the declaration, yet not being 
the same in substance, an action cannot be maintained ; and though the same idea is conveyed in the 
words charged and those proved, yet if they are not substantially the same words, though they con- 
tain substantially the same charge, but in different phraseology, the plaintiff is not entitled to recover. 

Proof that the plaintiff was refused civil treatment at a public house, in consequence of slanderous words, 
it secins, is sufficient to support an averment of special damage. Special damage must be shown to 
have been the consequence of the words spoken, (a) 

Error from the Westchester common pleas. Mary Miller brought an action of 
slander against Joseph Olmsted. The declaration contained four counts. In the 
three first, the words charged to have been spoken were the following : " She (mean- 
ing the plaintiff) had connection (meaning carnal and sexual intercourse and connec- 
tion) with Phineas Barrett (meaning a certain man by that name)." '* She (mean- 
ing, &c.) had connection (meaning, &c.) with Wm. Marshall (meaning, &c.)" 
" Robert Brown (meaning a certain colored man of that name) had connection 
(meaning carnal and sexual intercourse and connection) with her (meaning the 



(a) Sewell v. Catlin, 3 Wend. 291. Hastings v. Palmer, 20 Wend. 225. Howard v. Sexton, 4 
Comst. 157- Loss of health, so as to be prevented from attending to ordinary business, is a sufficient 
averment of special damage. 13 AVend. 253. Plaintiff being cut off from the hospitality of friends, if 
such legal damnge as will sustain an action on the charge of inoontincncy. Williams v. HDl, 19 W«oA 
306. Moore v. Meagher, 1 Taunton, 39. Sedgwick on the measure of damages, Ch. 2. 
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plaintiff)." In tlie fourtli count, the defendant was charged with ha^?ing said " that 
she, the said plaintiff, was a prostitute ; that she had had sexual and criminal in- 
tercourse with a man by the name of Phineas Barrett, and with a man by the name 
of William Marshall, and with a colored man by the name of Robert Brown." TLe 
declaration alleged special damage, viz. that one Eobert P. Quintard refused to 
suffer the plaintiff to inliabit or dwell in his house ; and that one William Marshall 
would not permit the plaintiff to come to his house, and refused to furnish her with 
meat and drink, occasioned by the speaking of the words. 

On the trial of the cause, it was proved, that the defendant had said, " that she 
was a thief, that she was fond of men, that she was a bad woman, a very bad 
woman ; that Phineas Barrett, Seth Palmer and others, were in the habit of visiting 
her frequently at her house ; that even Robert, a black man, had been so much in 
the habit of going to the plaintiff's, that the neighbors laughed at him about 
it, and that Robert avoided the house in consequence of it." The witness [507 j 
who testified to these words further stated, that the wife of witness was 
present at the conversation, and the defendant said to her, that he would advise her 
to look to her husband, and that if he (the defendant) was in her place, he would 
not like to let the witness go to the plaintiff 's house very often. He further testi- 
fied, that much was said at that time by the defendant ; that he could not give the 
precise language made use of, but that he understood the defendant, and any person 
hearing him would have understood him, as charging the plaintiff with prostitution, 
and that she had had carnal and sexual intercourse with Phineas Barrett, Seth 
Palmer, Robert the black man, and others. 

As to the special damage : it appeared by the testimony of one witness, that after 
the speaking of the words, the plaintiff was at a public inn transacting business, and 
desired dinner to be provided for her; that the landlord spoke to his wife, who re- 
fused to provide the dinner, saying, she would not have a woman of such a character 
in the house. Dinner, however, was provided by some member of the family, but 
the plaintiff was not permitted to come to the table with the family, which refusal 
was in consequence of the speaking of the words by the defendant. Another wit- 
ness testified, that he had agreed to take the plaintiff into his family to reside with 
him; but that in consequence of the reports in relation to her, he had refused to per- 
mit her to become an inmate of his house, until she cleared up her character by 
commencing a suit for the slanders uttered against her. It appeared probable, how- 
ever, that this conversation took place previous to the speaking of the words proved 
on the trial. 

The defendant's counsel moved for a nonsuit on the grounds, that the words had 
not been proved as laid in the declaration, nor had any special damage been shewn; 
which motion was overruled; and the court instructed the jury, that the evidence 
was suflBcient to entitle the plaintiff to recover. The jury found a verdict for the 
plaintiff, with $500 damages ; for which, and the costs of suit, judgment was ren- 
dered. 

J. A. Collier, for plaintiff in error. The words proved did not support [508] 
the charges in the declaration. The rule on this subject is laid down by this 
court in 5 Cowen, 515. The words in which the slander was conveyed, must be 
stated in the declaration, and the declaration must be substantially proved. There 
was no special damage shewn within the meaning of the rule. The damage must be 
the consequence of the speaking of the words. (Starkie^s Ev. 847, 872, 3. 8 
East, 1. 1 Chitty^s PL 386, 389. In the one instance attempted to be proved; 
the plaintiff sustained no loss ; in the other, the inconvenience suffered was previous 
to the speaking of the words. 

J. L. Wendell, for defendant. In actions of slander, it is sufficient to prove 
the substance of the words charged. The only restrictions arc, that the sense and 
manner of speaking be the same. {Esp. Dig. N. P. 521. Bulhrh N, P. 6.) 
The words as laid in the declaration, and as proved on the trial, charged prostitutioD 
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Special damage was not necessary to have been proved. Words are in themselves 
actionable, when the natural consequence of the speaking of them is a damage. (6 
Bacoti's Abr. 205.) When they operate to exclude a person from society, they 
have always been held actionable. {Esp. Dig. N, P. 498," and cases cited.) What 
words cau have a greater tendency to exclude from society, than to charge a woman 
with incontinence ? In England, they are not actionable in the civil courts, because 
punishable in the ecclesiastical courts ; which is the only reason given in the Eng- 
lish cases for not sustaining the action. (Starkie on Slander, 163 to 166.) Durino- 
the time of the commonwealth, when the ecclesiastical jurisdictions were abolished, 
words charging incontinence were held actionable. (Hardress, 107.) This point, 
though raised, was not considered by the court in Buys and wife v. Gillespie, (2 
Johns. R. 115;) and in Brooker v. Coffin, (5 Johns. R. 188,) it was not agitated. 
It is, therefore, not res judicata. If such proof is necessary, special damage was 

sufficiently shewn in this case. The most trifling loss sustained in conse- 
[509] qucnce of the slander, will entitle the party to support the action. (1 Taunt. 

39. 8 T. R. 130. Cowper, 277.) The insult offered to the plaintiff at 
the inn, was more grievous than a pecuniary loss. 

By the Court, Savage, Cli. J. It is said in Buller\s N. P. 5, that '*it was 
formerly holdcn, that the plaintiff must prove the words precisely as laid ; but that 
strictness is now laid aside, and it is sufficient for the plaintiff to prove the sub- 
stance of them. However, if the words be laid in the third person, proof of words 
spoken in the second person, will not support the declaration.*' This rule was 
adopted by this court, in Miller v. Miller, (8 Johns. R, 74.) In that case, the 
words laid, were, "My watch was stolen out of the widow Miller's (plaintiff's) bar, 
and Tina Miller took it, and her mother (plaintiff) concealed it." The proof was, 
that the defendant said that his watch had been stolen from him in the plaintiff's 
bar room, and that he had reason to believe that Tina Miller took it, and that her 
mother (the plaintiff,) concealed it. The court, after recognizing the rule above 
cited from Buller, held that there was no variance ; that the assertion, that he had 
reason to believe that one took and the other concealed, is equivalent to the charge, 
that the one took and the other concealed it; and that the charge of concealing 
must be construed by connecting it with the previous words, which averred that it 
had been stolen ; and that so construing the words, they imported criminality. 

In Foxy. Vanderbeck, (5 Cotven. 513,) the words laid were, ** You are per- 
jured, and I will put you into the state prison." **He has sworn false and per- 
jured himself, &c." ** He swore to an absolute falsehood, and he has perjured him- 
self." The proof was, that while the plaintiff was testifying, the defendant inter^ 
rupted him, and told him it was not so. He requested the justice to keep the 
minutes of the plaintiff 's testimony, and afterwards demanded them, and said he 
wanted them to prosecute for perjury ; that he thought he should prosecute the 
plaintiff for perjury. We held that though the words proved were actionable yet 

they did not support the declaration ; that the rule laid down in 2 Phil. Ev. 
[510] 97, is correct, that the words proved, must be proved as laid ; and it will 

not be sufficient to prove equivalent words of slander. That in the lan- 
guage of Lawrence, justice, in Maitland v. Goldney, (2 East, 438,) "though the 
plaintiff need not prove all the words laid, yet he must prove so much of them, as 
is sufficient to sustain his cause of action ; and it is not enough for him to prove 
equivalent words of slander." 

It is important that this rule be adhered to, that the defendant may know what 
he is to meet ; and that he may not be held accountable for the misunderstanding 
of witnesses, as he might be if they were permitted to testify to the import of his 
words. The court and jury are to construe his words, and not the witnesses. I 
am therefore of opinion, that the proof in this case did not sustain the declaration. 
The first charge is that she had connection with Phineas Barrett. The proof is, 
that Phineas Barrett and others were in the habit of visiting her frequently. Po» 
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fendant had just before said, that plaintiff was fond of men, and was a very bad 
woman. These words, although they may be said to be equivalent to the charge of 
having connection with P. B., yet, within the rule heretofore established, they are 
not the same in substance. The same remark is applicable to the other charges. 
The same idea is conveyed in the words charged and those proved ; but they are 
not substantially the same words, though they contain substantially the same 
charge but in different phraseology. The special damage shewn, is probably suffi- 
cient. (1 Taunt. 39. 8 T, R, 130.) The plaintiff was refused civil treatment at 
a public house, in consequence of the slanderous words spoken by defendant. She 
was also refused the hospitality and protection of a friend in consequence of similar 
slanders ; but that loss is not proved to have been the consequence of the words 
sptken by the defendant. On the whole, I am constrained to say, that the plain- 
tiff m the court below did not prove the words laid in her declaration, and, there- 
fore, ought not to have recovered. 

Judgment reversed, and venire de novo to Westchester common pleas. 



Harris vs. Wilson. [^H. 

In a submission by three partners to arbitrators, to settle the terms of the dissolution of the partnership, 
a note given by two of the partners to the third during the partnership, yrnf^ield not to be included in 
the submission, there being no proof that it was given for a partnership transaction, and it not having 
been presented or passed upon by the arbitrators. 

Where there is no evidence from which the presumption of payment of a note can legitimately be drawn, 
the question ought not to be submitted to a jury. The omission to present the note in this case, at the 
fime of the arbitration^ and the other circumstances disclosed at the trial would not warrant the infe- 
rence of payment. 

This was an action of assumpsit, tried at the Washington circuit in June, 1827, 
before the Hon. B-euben H. Walworth, then one of the circuit judges. 

The plaintiff declared on a joint and several promissory note, made by the defend- 
ant and one Eben W. Judd, for the sum of $1,000, dated the 1st May, 1824, paya- 
^ ble 18 months after date, and acknowledging that the note was given for borrowed 
money. The declaration also contained the common counts. The defendant pleaded 
non-assumpsit ; and a special plea, that, at the date of the note, and before and after, 
the plaintiff, the defendant and Judd were partners in a marble manufactory at 
Middlebury, in Vermont, and that the money for which the note was given, was ad- 
vanced by the plaintiff for the joint benefit of the concern ; that on the 1st July, 
1826, for the purpose of dissolving the partnership, and settling the concerns of the 
lame, and for the purpose of having a final settlement between the defendant and the 
plaintiff and Judd, or either of them, the parties submitted themselves to the award 
of two arbitrators, elected by the plaintiff and Judd on the one part, and the de- 
fendant on the other, to determine as well of and concerning the premises in the de- 
claration specified, as of and concerning all other matters nnd things then depend- 
ing, unsettled between the plaintiff and Judd, or either of them, and the defendant ; 
that the arbitrators awarded, that the partnership between the parties should be 
dosed in the following manner : Judd and Harris should retain and have all the 
property of the firm in Middlebury, and pay all debts due from, and receive all debts 
iue to the firm at Middlebury, and pay to the defendant SI 50, in marble ; that the 
defendant should retain and have all the company property in the Auburn concern, 
tnd pay all debts against, and receive all debts due to the concern, contracted at 
Auburn, and should retain all his furniture, except a Canada stove set in the 
house then occupied by Harris ; of which award the plaintiff had notice. [512] 
Replication predudi fwn, because the money specified in the note was not 
Advanced for the joint benefit of the partnership ; and because the subject matter of 

. Vol. I.— 87. 
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this suit was not submitted to arbitrators, nor did the arbitrators award oanceming 
the same. 

On the trial, the note was produced and proved. It was then shewn, on the part 
of the defendant, that Ebon W. Judd, one of the makers of the note, was the own- 
er of the principal part of the stock of an incorporated manufacturing company at 
Middlebury ; that, for five years previous to 1821, the defendant had been in part- 
nership with him ; and that, in 1821, the plaintiff (the son-in-law of Judd) became 
a partner. A written agreement, bearing date Ist May, 182*1, signed by Judd and 
the parties to thi^i suit, was produced, from which it appeared that the partners had 
agreed to establish a branch of their marble manufactory at Auburn, to send on a 
freight of marble at the value of $1,500, and that the defendant should take charge 
of the same ; and that the business at Middlebury should be carried on by the plain- 
tiff and Judd for the joiut concern. The defendant proceeded to Auburn, and re- 
mained there until the sunmicr of 1826, when he returned to Middlebury, and de- 
sired a settlement with the plaintiff and Judd. The parties had frequent conversa- 
tions as to the manner in which they should settle, and permit the defendant to 
withdraw from the concern, and finally submitted the matter to arbitration. The 
parties, in the first place, undertook to exhibit accounts of their transactions in re- 
lation to the marble business, extending back beyond the time when the plaintiff 
came into the concern, and were exhibited without reference to the separate rights 
of the plaintiff and Judd ; but finding the accounts had been so irregularly kept, 
that they could not determine upon the rights of the parties upon svich evidence, the 
arbitrators, from their knowledge of the concerns of the parties, ifaade an award of 
the purport set forth in the plea, which was produced on the trial, and with which 
the parties expressed their satisfaction. During the arbitration, a number of debts 
were mentioned as contracted at Middlebury by the defendant, and the arbi- 
[613] trators decided which of them were private debts, and which were contracted 
for the benefit of the partnership. No mention was made of the note de- 
clared on. Previous to the arbitration, the arbitrators had understood from the 
plaintiff, that he was considerably in advance for the concern, and had money in it 
which he would be glad to get out of it. The parties had a large property at 
Middlebury. 

The defendant's counsel insisted that the award was a bar to the plaintiff's right 
of recovery on the note. The judge decided, that in the absence of all proof as to 
what the note was given for, the award was not broad enough to cover it ; but that 
the defendant's counsel might go to the jury upon the question of a presumption of 
payment previous to the award, under the circumstances of the case ; and the judge 
charged the jury, that the plaintiff was entitled to recover the amount of the note 
and interest, unless the jury were satisfied from the testimony, that the note had 
been paid or satisfied by some arrangement between the parties ; that the jury had 
the rigl t to take into consideration the facts which took place at the arbitration, 
and the object of the arrangement in determining whether, at that time, the note 
in question was considered by the parties a valid and subsisting demand, nothing 
being said about it, although the parties were then about dis.Holvino^ a partnership in 
which they had been engaged, and the plaintiff and Judd, one of the makers of the 
note, contemplated to continue in business together ; that they must decide from the- 
evidence, and from the best light on the subject which they had been able to obtain. 
The jury found for the defendant. A motion was now made to set aside the ver- 
dict. 

C. L. Allen, for plaintiff. J. Porter, for defendant. 

By the Courts Sittherland, J. The defendant failed in maintaining the issne 
that the note on which the suit was brought, was given for a partnership transac- 
tion between Judd, Harris and Wilson, and that it was embraced in the snbmissioD 
of the partnership concerns to arbitrators, and disposed of by their award. 
f514] There is no evidence as to the consideration for which the note was given; 
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and if it was not given for a debt growing out of the partnership of these individuals, 
it was not embraced in the submission. The testimony of the arbitrators shews con- 
clusively that it was not in fact presented to, or passed on by them. The judge, 
therefore, was correct in deciding that the action was not barred by that award. 

But I think he erred in submitting it to the jury, to determine upon the evidence 
before them, whether the note had not been paid or satisfied, by some arrangement 
between the parties previous to the arbitration. There was no evidence from 
which any such conclusion could legitimately be drawn. The parties had put them- 
selves upon an entirely different issue. The defendant did not pretend that the note 
had' been paid or satisfied in any other manner, than by the general settlement of 
the partnership concerns by the arbitrators. He did not attempt to prove any fact 
or circumstances from which such payment could be inferred ; and none such exist 
in the case, except that no mention was made of the note, nor any allusion to it at 
the time of the submission to, or hearing before the arbitrators. But if the note 
was not a partnership concern, it had no connection with the matters submitted, 
and no reason for mentioning it existed. Further evidence as to the consideration 
of this note must be in the power of the parties. At all events, upon this case 
there is no evidence of it having been paid or discharged. 

New trial granted ; costs to abide the event 



Marsh vs. Rulesson. 



Where a servant hires himself for a fortnight and quits at the end of ten days in consequence of rough 
language from his master, he is not entitled to recover compensation for ten days labor. It seems a 
master would be justifiable in turning away a servant without compensation, who refused to obey his 
lawful and reasonable commands, (q) 

Error from the Schenectady common pleas. Rulesson sued Marsh in a justice's 
court, and on ^ trial by jury, obtained a verdict and judgment. Marsh appealed to 
the Schenectady common pleas. On the trial, it appeared that Rulesson had 
hired himself to Marsh, as a servant for a fortnight; that after remaining ten [515] 
days in the service of Marsh, on being desired by him, on a Sunday, to water 
and feed his cattle, he refused : Marsh told him to go to hell, but to mind and first 
work his time out. Rulesson quit the service of Marsh, and brought his action to re- 
cover for the ten days labor. On a motion for a nonsuit, the common pleas decided 
that the plaintiff was entitled to recover. A conversation was proved between the par- 
ties, in which Rulesson said to Marsh, you turned me away because I did not work 
on Sundays ; to which Marsh replied, that he would not have any body to work for 
him, who would not aitend to his cattle on Sundays. A verdict was found for the 
plaintiff, on which judgment was rendered. 

A. C. Paige, for plaintiff in error, relied on 13 Johns, J?. 53, 94, 390 ; 4 Cowm^ 
664 ; 8 Cowen, 63. 

J. C. Wright, for defendant. The contract of hiring must be considered as re- 
scinded by the conduct of the defendant below. (15 Johns. R. 224.) The rough 
and abusive language of the defendant justified the plaintiff in quitting the service 
of his employer. In the cases cited on the other side, there was a voluntary or wilful 
abandonment of the contract. 

By the Court, Savage, Oh. J. The plaintiff below violated his contract. The 
half month's service was a condition precedent to be performed, before payment for 
the services could be demanded. The defendant, in point of fact, did not turn the 
plaintiff away, though his language was extremely improper. Perhaps the master 
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would be justifiable in turning away a servant without compensation, who refused to 
obey bis lawful and reasonable coimnands. I think he would; but that point it is 
not necessary to decide. The plairitiflf went away without cause, and was not enti- 
tled to recover. 

Judgment reversed. 



[516] Miller vs. Van Anken. 

A submission of a cause to arbitration, depending in the C. P. on appeal, though a discontinuance of the 
appeal, leaves the judgment appealed from in full force. The statute declaring an apj)eal a superse 
dcari, contemplates a case where the appeal is prosecuted with effect, and not where it is abandoned. 

Error from the Cayuga common picas. Van x\nken sued Miller in a justice's 
court, and declared on a judgment obtained by him against 3Iiller, before a justice 
of the peace, for S35, damages and costs. Miller pleaded the general issue, and 
gave notice that, on the trial of the cause, he would prove that he appealed from 
that judgment to the Cayuga common pleas; that whilst the cause was depending 
in the common pleas, the parties submitted the same to arbitration, and entered into 
bonds accor.lingly; that the arbitrators heard the proofs and allesrations of the par- 
ties, and took the same under advisement, but made no award. The cause was tried 
before the justice, who rcaidered judgment for the plaintiff. The defendant appealed. 

On the trial in the common pleas, the judgment declared on was proved ; the ap- 
peal from that judgment was shewn ; the arbitration bond set forth in the defend- 
ant's notice was produced, bearing date 14th September, 1826, containing a clause 
that the award should be made within ten days after the final hearing of the cause, 
and that the appeal to the court of common pleas should be, and was thereby de- 
clared to be discontinued. It was then admitted, that the cause was brought to a 
hearing before the arbitrators, who retired to mal^e up their award ; but not being 
able to agree upon the same, they reported the fact to the parties, refused to have 
any further charge of the matter, and separated. The common pleas decided that 
the plaintiff was entitled to recover, and so charged the jury. The defendant ex- 
cepted. The jury found for the plaintiff; on which verdict judgment was entered. 

I. HussEr, for plaintiff in error. The appeal from the judgment declared on was 
a supersedeas to any further proceedings on it. (Statutes, vol. 6, ch, 295, sect, 36.) 
The arbitrators, having failed to make an award, the cause remained in the 
[517] court of common pleas. The clause in the bond declaring the appeal dis- 
continued, contemplated that an award would be made; and not being made, 
the appeal ought not to be considered as discontinued, as the effect of a discontinu- 
ance, would be to deprive the defendant of a defence to the original cau«e of action^ 
he not having the right to make such defence in an action on the judgment. (14=: 
Johns, R. 479.) If the clause in the bond operated as a discontinuance of the ap- 
peal, it also discontinued the whole proceeding, and the plaintiff must resort to hi 
original cause of action. 

F. G. Jewett, for defendant. The appeal was discontinued by the submissia 
to arbitration. (6 Cowen, 399. IR Johns. R. 22. 17 Johns, R, 461.) The ap- 
peal being discontinued, and the arbitration at an end, the judgment declared on re- 
piained in full force, and the plaintiff could not recover on his original cause of ac- 
tion. (5 Cowen, 660, 8.) 

By the Court, Sutherland, J. This is an action of debt upon a judgment be- 
fore a justice of the peace. The defendant in error, Yan Anken, was plaintiff be- 
fore the justice, and Miller, the plaintiff in error, appealed to the common pleas. 
Van Anken again recovered there, and Miller now brings the writ of error. The 
whole case resolves itself into thb : Whether, when a cause is carried by appeal 



October, 1828.] OF THE STATE OF NEW-TORK. 518 

Pevey v. Sleight. 

into a court of common pleas, and the parties there agree to submit it to arbitrators, 
and expressly provide in the bond of submission, " that the appeal to the court of 
common pleas shall be, and is thereby discontinued," and the arbitrators, after hear- 
ing the proofs and allegations of the parties, are unable to agree, and make no award 
in the premises, the original judgment obtained before the justice remains in force, 
so that an action of debt can be brought upon it. The court of common pleas held 
that it did ; in which I think they were correct. The appeal having been discon- 
tinued by the express agreement of the parties, and the arbitration being at an end, 
the judgment before the justice remained in full force. No suit could be sustained 
upon the original cause of action. The 36th section of the act of April 12th, 1824, 
does not apply to a case like this. It declares that an appeal when duly 
made^ shall he a supersedeas to any further proceedings on the judgment [618] 
before a justice. It contemplates a case where the appeal is prosecuted with 
effect ; not where the parties expressly abandon it. 

Judgment affirmed. 



Pevey vs. Sleight and others. 



tn an action on an appeal bond, which \» joint, and not joint and several, where the penalty is only $10* 
and the recovery in the G. P. $96, the plaintiff, in an action on the bond, against the principal and 
surety, cann6t recover a greater sum than the penalty, (a) 

The claim of a greater sum in the declaration than the penalty, is not cause of demurrer. 

Where an appeal bond contains the clause that the appellant will surrender his body in execution of the 
judgment, the appellee is bound to issue an exfcution, to enable the appellant to surrender, and in an 
action on the bond, must aver that such execution had issued, and that the defendant had not surren- 
dered himself thereon; but where the bond does not contain such clause, it is not necessary to issue 
an execution, and of course the averment in the declaration may be omitted. The plaintiff is not af- 
fected by a defect in the appeal bond, if he can frame a good declaration upon that he has received 
from the defendant. 

Error from the Dutchess common pleas. Pevey brought an action of covenant 
in the common pleas, on a. joint bond, in the penal sum of ten dollars, executed by 
Margaret Sleight and J. P. Wallace, which recited that a judgment had been ren 
dered before a justice, in favor of Pevey, against Margaret Sleight, for $4. 27^, 
defendant's costs of suit, from which judgment she had appealed to the Dutchess 
common pleas ; and was conditioned, that if the said M. S. should prosecute the 
appeal with due diligence, and should pay to Pevey the judgment to be rendered on 
such appeal, (if any judgment should be rendered in the said court against the said 
M. S.,) with interest thereon, and the costs of such appeal, then the obligation to be 
void. The plaintiff averred that the appeal was prosecuted in the C. P., and that 
he recovered judgment for $96.16, the costs of the appeal, which remained unpaid, 
for which he brought his action. The defendants demurred, and the C. P. gave 
judgment in their favor. 

J. L. Wendell, for plaintiff in error. The plaintiff was at all events entitled 
to recover the amount of the penalty against the surety, and the whole amount of 
the judgment against the principal. (3 Cowcn, 158. 6 Cowen, 64.) 

S. A. Foot, for defendants. Only the penalty, which is $10, was recovera- 
ble, and yet the plaintiff claimed upwards of $90 ; the declaration was there- [619] 
fore the subject of demurrer. It is bad, also, in omitting to state that an 
execution had been sued out on the judgment against the appellant, which an ap- 
pellee is expressly required to do ; and until an execution is issued and returned un- 
satisfied, the appellee had no right to commence a suit on the bond. (Statutes^ (Sth 
vol. ch. 296, sect. 39.) \ 

(*i) Btramce^ 822. Interest is rsooyerable beyond the penalty. Smedes v. Honghtaling, 3 Cainee 48* 
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Wendell, in reply. The plaintiff was not bound to aver a compliance with the 
requirements of the statute. If such a defence existed, the plaintiff should havo 
shown it by plea. ( 4 Johns, R, 80(3.) In a suit on recognizance of bail, it ia 
never averred that a ca. sa. had issued against the principal, and jet the language ot 
the statute is equally positive, that no suit shall be commenced until, &c. (1 R. L 
324. 5 Johns. R, 514.) 

By the Court, Savage, Ch. J. It is contended, on behalf of the plaintiff in 
error, who was also plaintiff in the court below, that, at all events, he is entitled to 
judgment against the party in the appeal suit, for the whole amount of the recovery 
in the appeal cause, though the surety is only responsible for the penalty of the 
bond. Had the bond been several, as well as joint, a separate action in covenant 
might probably have been sustained against the party, for the whole recovery. But 
this is a joint action against the defendants upon a joint contract, upon which one of 
the joint contractors is not responsible beyond the penalty, which is ten dollars. 
The whole, therefore, which the plaintiff can recover in this suit, is ten dollars. The 
amount claimed by the declaration is much greater ; but that is no ground of de- 
murrer to the declaration. The amount to be recovered, is a question upon the as- 
sessment of damages before a jury. If, therefore, judgment was given for the de- 
fendants on the demurrer on this ground, the court, I apprehend, erred. 

Another objection was taken to the declaration, to wit, that it did not contain an 
averment that an execution had been issued on the judgment in the appeal cause. 
It is true that the declaration contains no such averment ; and it is also true, 
[520] that the bond contains no clause in the condition, from which such an aver- 
ment is required. The clause, that the appellant would surrender her body 
in execution of the judgment, is not contained in the condition, and was omitted, 
probably, because the appellant was a female, and not liable to be imprisoned upon 
the judgment. It would certainly have been useless for the obligors to covenant 
that the appellant should surrender herself in execution, when, by the statute under 
which those proceedings were had, it is expressly enacted that no female shall he 
imprisoned upon any execution to be issued in pursuance of the provisions of the 
said act. The plaintiff should not be responsible for any defect in the appeal bond, 
if there was one. All that can reasonably be required of him is, to frame a good 
declaration upon such an instrument as the defendant has given him. If, therefore, the 
defendant obligates himself to pay the money at all events, when-he might have been 
Excused from such payment by surrendering himself in execution, the plaintiff is not 
uuuud to issue an execution to enable the appellant to surrender her ; though, on a 
bond ditierently drawn, he would be obliged to do so ; and, in such case, he would be 
obliged to aver in his declaration, in a suit on such bond, that such execution had been 
issued, and that the appellant had not surrendered himself in execution thereon. 

I am of opinion, therefore, that the declaration is good in substance and form, as 
applicable to this case. The plaintiff, indeed, can recover but ten dollars, and musU 
pay costs to the defendants ; but that is not an objection to be taken on demurrer* 
The court below therefore erred, and their judgment must be reversed. 

Judgment reversed. 



[521] Kellogo vs, Hickok. 

A note given on the settlement of an account, in which compotmd interest is charged, is not osurioiur. (o) 
This was an action of assumpsit on four promissory notes, tried at the Onondagt 



(a) Van Benschooten r. Lawson, 6 Johns. Ch. R. 313. Jackson v. Campbell, 6 Wend. 572. ToH 
r. HUler, 11 Pwge, 228. Mowry v. Bishop, 6 Paige, 98. Qnackenbiudi v. Leonard, » Piige, 9U. 
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circuit, in September, 1827, before the Hon. Enos T. Throop, one of the circuit 
judges. 

On the trial of the cause, the making of the notes was proved. The defend- 
ant then produced an account-current stated by the plaintiff, shewing a balance of 
$2,643.85, with a receipt thereto attached, for the notes declared on, of the same 
date with the notes; which account was made up as follows: On the 22d Novem- 
ber, 1819, the defendant was charged with a bill of goods amounting to $2,211.49, 
and after charging interest and deducting some items of credit, a balance was 
struck on the 5th February, 1821, of $2,219.31; the interest of which sum was 
then chargeci up to the 5th February, 1822, and added to the principal, making 
$2,374.64 ; on which last sum, composed of principal .and interest, interest was 
charged for 1 year, 7 months and 13 days, up to the 18th September, 1823, the 
date of the notes, and added to the last sum, making together $2,643.85; for the 
payment of -which, the defendant gave the notes declared on. The counsel for the 
defendant insisted that the evidence thus produced showed the notes to be usurious • 
and so ruled the judge, who, for that cause, nonsuited the plaintiff. 

A motion was made to set aside the nonsuit. 

J. W. Brewster, for plaintiff. S. Forman, for defendant. 

By the Courts Sutherland, J. The simple question is, whether notes given 
for the balance of an account, on which account interest has been cast annually, and 
added tp the principal, are usurious. 

Compound interest has nothing to do with the question of usury. It is illegal 
upon a different principle. Interest annually compounded, and added to the 
principal, does not give the creditor more than seven per cent, per annum for [522] 
his money ; and unless a rate of interest greater than that be taken, there is 
no usury. 

In Ord on Usitry, 36, it is said, that it is not illegal to stipulate for compound 
interest, or that interest, as it becomes due, shall be converted into principal, and 
carry interest, though, by the civil law, this was not allowed ; and Chancellor Kent, 
in Connecticut v. Jackson^ (1 Johns. Ch. R. 14,) though he says that such an agree- 
ment would not be enforced, admits that it would not amount to usury, so as to 
render the contract connected with it illegal and void at law. This position is clear- 
ly established by the case of Le Grange v. Hamilton^ (4 T. R. 613. 2 H. Black, 
144.) Interest is justly and equitably due at the end of each year, if payable annu- 
ally; and if the debtor, instead of paying it, gives his note or bond ifor it, there is 
no legal objr.ction to enforcing its payment. If the interest is carried into an ac- 
count-curr'jnt, and the debtor give.<» his note for the balance of the account, it stands 
in prio'/v[.fe upon the same footing. 

New trial granted, costs to abide the event. 



A. Leonard vs. Mason. 



/ .'V aest to pay the aroonnt of a promissoiy note, written nnderneath the same, is operative as a bill 
ui exchange, and the dra^vee, after acceptance, is liable to an action, (a) 

Error from the Ononda^fa common pleas. A. Leonard sued Mason in a justice's 
court, on an order for the payment of money accepted by Mason. The plaintiff held 
a promissory note against one N. Leonard, for $34.48, underneath which was writ- 
ten an OT^^T or bill of exchange, in these words: "Levi Mason, Esq., please pay 
the aV"7c aote, and hold it against me in our settlement. N. Leonard." The jus* 



a) Hoyt V. Lynch, 2 Sand. 328. See Morton v. Kayler, 1 Hill, 583. 
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tice gave judgment for tbe defendant, and the plaintiff appealed to the Onondaga 
common pleas. On the trial in that court, the note, with the order written there- 
under, were produced, and a presentment to, and a parol acceptance and promise to 
pay by the drawee proved. The common pleas nonsuited the plaintiff, holding the 

promise of the defendant to be within the statute of frauds. 
[523] J. R. Lawrence, for plaintiff in error. The order was in the nature oi 
a bill of exchange, and a parol acceptance was good. (Cowen^s Tr. 84. 15 
Johns. R. 6. 4 Camph. 393. Chitty on Bills, 76. 2 Wheat R. 66. Strange, 
1000. 3 Bur7\ 1880.) After acceptance, the order was a chose in action, on 
which an assignee might have maintained a suit, on shewing a promise to pay. (1 
Cowen, 13. 6 Cowen, 151.) 

B. Davis Noxon. This was a promise to pay the debt of another, and there- 
fore within the statute of frauds, as there was no consideration shewn to the promise. 
(3 Johns, R, 210. 4 Johns. R, 422.) The order cannot be considered a bill of 
exchange. (6 Coioen, 108.) 

Gridley, in reply. This case is clearly distinguishable from that in 6 Cowen. 
The bill here is not payable on a contingency. There was no difficulty in the taking ^ 
up the note. The bill and note were on the same paper. 

By the Court, Savage, Ch. J The only question is, whether the order which 
t}^e defendant accepted, is a good bill of exchange ; if so, a parol (b) acceptance is 
good. It is supposed that this case depends on the same principles as the case of 
Cook V. Satterlee <^ Satterlee, (6 Cowen, 108.) The rule there recognized is, that 
a bill of exchange must be for the payment of money, and nothing else. In that 
case, the drawees were required to pay a certain sum of money, and take up a note 
given by the drawer to a third person. Here it is to pay a note, which is referred 
to merely to ascertain the amount ; and the retaining the note as a voucher, is no 
more the performance of another act beside the payment of the money, than the re- 
taining the order itself for the same purpose. 

The court erred. The judgment must be reversed, and a venire de novo is award- 
ed to Onondaga common pleas. 



[524] Henry Van Tine vs. Crane and Platt. 

On a joint and several promissory note, made by one of the members of a firm in the partnership name, 
and by another person in his individual character, a suit may be maintained against the members of 
the firm without joining the other maker, they, for this purpose, being considered as but one persmi, 
and the non-joinder of the other maker cannot be plead in abatement. 

Demurrer to rejoinder. The plaintiff declared, as the endorsee of a promissory " 
note, made by one of the defendants, in their partnership name of Crane & Platt, — 

they being partners in trade under that name and style,) and by one Robert F. Vaa 

Tine, payable to Mary B. Van Tine, who, at the time of the making of the noteas=^ 
was the wife of the said Robert F. Van Tine, for the sum of $600. The note wj 
joint and several. The suit was commenced against Crane and Platt alone, wh( 

plead in abatement the non-joinder of the other maker. The plaintiff replied pre 

cludi non, because the note was made by the defendants for the use and benefit o^ 
Robert F. Van Tine and Mary, his wife, althouirh the said Robert F. Van Tin^ 
signed his name as a maker. The defendants rejoined, reiterating the plea. Plain- 
tiff demurred and joinder. 

O. C. Bronson, for plaintiff. A note to 2k feme covert, is a note to the husband- 



(b) By 1 R. S. 768, § 6, *« No person within this state shall be charged as an acceptor on abfll of «x- 
ihange, unless his acceptance shall be in writing signed by himself or his Ukwfal agent." 
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{Chitty on Bills, 25, 26, 34, 438, 460.) The subscription by the payee, as a 
drawer of the note, is a void act. (1 East, 432. 3 Esy, R, 266.) Crane and 
Piatt, as partners, were but as one person in this transaction ; and the note being 
joint and several, the action might be brought against one maker without joining 
the other. So, allowing that the drawers of a joint and several note must be sued 
either jointly or severally, that rule has not been violated. The partners could not 
be sued separately. (18 Johns. R. 459.) 

The plea is bad, because it does not allege any new matter. It sets up nothing 
but what was admitted by the declaration. Ofi demurrer to a plea in abatement, 
the defendant cannot say the declaration is bad. (1 Chittifs PL 647, 457.) 

D. Kellogg, for defendants. If a note, payable to z,feme covert, can be con- 
sidered a note to the husband, then this is a note payable to one of the 
drawers, and an action might have been sustained by the endorsee against [525] 
ail the makers. (5 Cowen, 688.) The drawers were gwa52 partners, and the 
plaintiff was bound to have sued them either jointly or separately, and had no right 
to select two of the drawers, and bring his suit against them. 

The plea was good, and did aver new matter, viz. the delivery of the note by 
Van Tine. The defendants could not demur, that fact having been omitted in the 
declaration, and therefore were driven to their plea in abatement. The rule that on 
a plea in abatement a defect in a declaration cannot be taken advantage of, does not 
apply to a replication ; nor where the defence might be either by a plea in bar or 
abatement, in which case also the defect may be taken advantage of by plea in 
abatement, and the party is not bound to demur to the declaration. (Lutwyche, 
1604. Moo?''s R. 30. Cartkew, 363. 5 Mod. 136. Bacon's Ahr. tit. Abate- 
ment, M.) 

By the Court, Sutherland, J. The note having been signed by one of the 
partners in the partnership name, was the note of the firm, and not of the individu- 
als composing it, so far as the remedy to enforce payment was concerned. Part- 
ners cannot be individually sued for a" partnership debt. Each partner is bound 
for the whole until the deb.t is paid ; but payment can be enforced only by a joint 
action against all. Their responsibilities are joint only, and not joint and several, 
so as to subject to a separate action. This question was very ably and elaborately 
discussed, and fully settled in Robertson v. Smith, (18 Johns. R. 459.) 

The firm of Crane and Piatt, therefore, must be considered as one of the makers 
of this note, and Robert F. Van Tine the other ; and the note being joint and seve- 
ral, the plaintiff had a right to bring a separate action against either maker. The 
non-joinder of the other cannot bev pleaded in abatement. 

The plea, therefore, is bad ; which entitles the plaintiff to judgment, without con- 
sidering the replication and rejoinder. The judgment in this case must be quod re- 
spo7ideat ouster. (1 Chitty'^ PI. 457.) 

Judgment accordingly. 



Allcott vs. Barber. [526] 

An anlicensea practioner in pbysio, is not entitled to recover a demand claimed by him for medicine fur- 
nished, in which evidently is included compensation for his services as a physician, (a) 

Error from the Monroe common pleas. Barber sued ^llcott in a justice's court, 
and declared in writing, in these words : " Declaration for botanical medicine for 



fa) By chap 275 of Laws of 1844, p. 406, ^^all laws of this State which prohibit any person from 
recovering by suit or action, any debt or demand arisinfic from the practice of physic or surgery" &» , 
are repealed. 

See Bailey y. Mogg, 4 Denio 60. 

Vol. I.— 38. 
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daughter, tlircc different times in the year 1824, amounting to $18." The de 
fondant pleaded the general issue, and specially, 1. That the plaintiff was not a 
licensed physician ; 2. That the plaintiflf did not use, for the benefit of the defend- 
ant, any roots, &o. the growth or produce of the U. S. ; 3. That the plaintiff's 
services and medicines were useless: to which the plaintiff replied, ^/za< the pleas 
are incorrect. The justice gave judgment for the plaintiff for 818, and the defend 
ant appealed to the Monroe common pleas. On the trial in that court, it appeared 
that a daughter of the defendant was ill of a complaint which had baffled the skill 
of her attending physician ; that the plaintiff was sent to come from Auburn, where 
he resided, to Rochester, a distance of seventy miles ; that he visited the patient 
three times — in the summer, in the fall, and at an intermediate time ; that he left, 
to be used by the patient, two phials of medicine and a box of ointment ; that the 
patient was recovered, or nearly so, by the use of the medicine. What the medi- 
cine was, the witness did not know. " Being asked what the value was, she said, 
at first, she did not know ; that the patient was cured. She was then asked, if she 
thought the charge of $10 or $18 high; she said she thought it very low, that it 
cured the patient." The defendant proved, that the plaintiff went about the coun- 
try administering medicines and prescribing for diseases, and was not a licensed 
physician. The court charged the jury, that notwithstanding they might be of 
opinion that the plaintiff attended and administered the medicine to the daughter of 
the defendant as an unlicensed physician or quack doctor, yet that still he would be 
entitled to recover the value of the medicine ; but the jury would be careful, in 
estimating such value, not to allow the plaintiff any thing for advice, or at- 
[527J tendance, or personal services, as a physician ; to which charge the defend- 
ant excepted. The jury gave a verdict for $15.66, for which, and $18.30 
costs, the plaintiff took judgment. The cause was submitted on written arguments. 
S. L. Selden, for plaintiff in error, relied, for the reversal of the judgment, on 
14 Joh7is, R. 369, and 1 Joh?is. R, 513. 

D. J). Barnard, for defendant. The action was for the sale and delivery of per- 
sonal chattels : it was not brouofht for the collection of a debt incurred by the 
practice of physic or surgery, and therefore not within the prohibition of the stat- 
ute. (2 R, L. 222, sect. V2.) The plaintiff shewed the delivery of the articles, a 
witness valued them at $16 or $18, and the jury found a verdict for $15.66, under 
a charge from the court, in estimating the value, not to allow any thing for advice, 
or attendance, or personal services, as a physician. 

The real question is, can there be a recovery for medicine sold except by a licen- 
sed practitioner of physic and surgery ? if not, an apothecary cannot recover for 
medicines sold by him, unless he is a licensed physician. The fact of the plaintiffs 
going about the country prescribing for diseases, did not deprive him of the right to 
recover for the drugs he sold, nor did it subject him to the penalty given by the 
twe^itiefh section, whilst he did not receive any fee or reward for practicing without 
a license. The practitioner of physic prescribes for diseases ; the apothecary fur- 
nishes the medicine. The object of the statute was, to prohibit the practice of physio 
to unlicensed practitioners ; that is, the prescribing for diseases, by prohibiting the 
collection of a debt thus incurred, and further subjecting the practitioner to a penal- 
ty if he took such fee or reward. The plaintiff here claimed nothing for prescribing, 
he only asked payment for the medicines furnished. 

Selden, in reply. The plaintiff acted as a physician. He came a distance of 
seventy miles, and prescribed for the patient. He did not furnish the mediciaes as 

an apothecary. 
[528] By the Courts Savage, Ch. J. This case seems to be an attempt to evade 
the statute, which prohibits a recovery by a medical practitioner who is not 
regularly licensed. The counsel for the defendant in error takes a distinction be- 
tween the practitioner of physic and the apothecary, which undoubtedly is corrert, 
but seems to me not applicable to this case. The defendant in error traveled thr % 
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times from Auburn to Rochester, to visit the plaintiff's daughter. He was sent for 
after other physicians could do no more. He came and prescribed for the patient, 
and cured her by the use of two phials of medicine and a box of ointment. What 
the medicines were, the witness knew not. She was asked the value not of the 
medicines simply, for her answers shew that she estimated the services of the defend- 
ant in error as worth $16 or $18, because the patient was cured. The medicines, 
at the apothecary's shop, would probably have been worth only a few shillings ; but 
here the witness and the jury undoubtedly estimated the services of the physician. 
Where the same person oflBciates as physician and apothecary, he comes within the 
decision of this court, (14 Jo/itis R, 369,) that an unlicensed practitioner is incapa- 
ble of suing for services rendered, or medicines furnished, as a physician. As the 
patient was cured, it is to be regretted that Barber was not paid;, but if unlicensed 
pretenders to skill in diseases can recover, as in this case, ^the statute may become a 
dead letter : the country will be filled with mere quacks, pedling their nostrums, 
i,nd deceiving and destroying the ignorant and credulous, the very mischief which 
the statute is intended to prevent. J do not say that the defendant in error is a 
mere pretender, for he cured his patient, and in honor and honesty, should have 
been paid ; but it is our duty to administer the law. I am of opinion that the court 
f rred, and that the judgment below must be reversed. 

Judgment reversed. 



Laverty and Gantley vs. Burr and Baldwin. [529J 

tti ^n^missory note, endorsed by one of the members of a firm in the partnership name, as security for 
the debt of a third person, with the knowledge of the creditor, is not binding upon the other partner, 
«niess he was previously consulted, or subsequently assented to the transaction. 

This was an action of assumpsit by the plaintiffs, as second endorsers against the 
cefendants as first endorsers of a promissory note made by W. H. Allen. Allen was 
iadebted to the plaintiffs for merchandize, for which they held his note. On its 
becoming due, the plaintiffs, by their agent, P. Hosmer, agreed to give him day of 
payment, on his making a new note, and procuring the endorsement of Smith and 
Jenkins, a mercantile firm in Hudson. Allen procured the endorsement of the firm 
of Burr and Baldwin, the defendants in this cause, and on the agent of plaintiffs re* 
fusing to accept it, he subsequently obtained the endorsement of Smith and Jenkins, 
The partnership name of the defendants was endorsed by Burr^ one of the defend- 
ants, in the absence of Baldivin: that both endorsements were made to secure the 
proper debt of Allen, was known to the agent of the plaintiffs. It appeared that 
Allen had sold what remained of his store of goods, to the defendants, previous to 
the giving of the note in question. ' The defendants pleaded separately the general 
issue, and on the trial of the cause, Baldwin alone made a defence. A verdict was 
taken for the plaintiffs, subject to the opinion of the court. 

di. Williams, for plaintiffs. The defendants were general partners, and either 
had the right to bind the other, in an ordinary commercial transaction. This was 
such a transaction. To borrow money and to negotiate bills and notes, is part of 
the business of a commercial establishment, and to borrow and lend notes is an eve- 
ry day transaction; and in the absence of all fraud, the partnership, in such cases, 
is hoiden for the act of either partner. Had the partnership name been pledged, for 
the individual debt of one of the partners, and that known at the time to the credi- 
tor, it is conceded the firm would not have been bound. On the contrary, the plain- 
tiffs here, knew it was not for the individual debt of one of the partners ; 
they knew that the defendants had purchased the very goods, the original [580] 
oonsideration of the debt, and probably were the debtors of the maker of the 
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note ; and there is no pretence for saying that they knew that one of the defendants 
had used the })artiiershi[) name, without the consent or authority of the other part- 
ner. There ju*e limitations upon the general powers of a partner; he cannot bmd 
the firm by an obligation under seal, nor can he pledge the partnership name to pay 
his individual debt; nor can he, in the name of the firm, become bound as surety 
for the payment of the debt of a third person. In the case of Foot and Sabin, (19 
Joh/is. li, 157,) the partner signed the note in the partnership name, as the surety 
of a third person, and it was so expressed on the face of the instrument; and there 
it was held, the firm was not bound. Not so in this case; the note was brought tu 
the agent of the plaintiffs, with the partnership name of the defendants endorsed, not 
as sureties, but as endorsers generally. When on the face of the transaction, it ia 
apparent that both the partners should assent, then a concurrence must be shewn.' 
otherwise, it is not necessary. None of the cases go the length of avoiding a part- 
nership security given under circumstances like the present. (11 Johns, R. 544. 4 
Johns. R, 251. 2 Cai/ieSy 246. 2 Johns, Rep, 300.) If the partnership is not 
holden in this case, there is no safety in accepting negotiable paper with the name 
of a firm upon it, without first ascertaining the circumstances under which the en- 
dorsement is made, or that it is with the assent of all the members of the firm. It 
cannot be, that to give validity to an endorsement by a firm, every member must be 
called on to give his assent. 

'BusuNELL, for defendant Baldwin, The note was endorsed for a debt due from 
the maker to the payees. They accepted an endorsement in a partnership name foi 
Buch debt, made by one partner, in the absence of the other, and they were bound 
therefore to shew, that the absent partner authorized the endorsement, or subse- 
quently assented to it, to subject him to the payment of the note. No inference is 
to be drawn from the fact, that the defendants had purchased the goods in 
[531] the store of the maker, as there was no proof that they remained indebted 
for them. The right of one partner to use the name of the firm in endorse- 
ments, does not result from the powers of a general partnership. The plaintifis here 
were aware that one of the partners was pledging the partnership responsibility as 
security for another person, in a matter in no wise connected with the partnership 
business. The endorsement was a fraud on the other partner. {^Foot v. Sahin, 19 
Johns. R, 158.) 

By the Court, Sutherland, J. Hosmer, the agent of the plaintiflFs, took the 
note in question for a debt due from Allen, the maker, to them. He refused to take 
AUen'^ note without security. The security given was the endorsement of Burr and 
Baldwin, the defendants, and of Smith and Jenkins, the second endorsers. The 
plaintiffs, therefore, knew when they took the note, that the endorsement of the de- 
fendant was made by one of the partners, in the name of the firm, as security for 
Allen, and not for a debt due from the firm. The partner who did not sign the note, 
is not bound by it under such circumstances, unless he was previously consulted, and 
assented to the transaction ; and the burthen of proving that the partner who did 
not sign the note consented to be bound, is thrown on the creditor. {Dob v. Hah 
seij, 10 Johiis, R, 38, and Foot v. Sabin, 19 Johns. R. 157.) In England, the as- 
sent of all the partners is presumed, and the burthen of avoiding the security w 
thrown on the firm, and they are required to prove that the note was signed by one 
of the partners on his individual account, without the knowledge and against the con* 
sent of the otherS; and that the creditor knew that fact when he took the paper of 
the firm. 

Here the onus probandi is thrown on the creditor. The law upon this subject is 
T^ery fully considered and clearly established in the cases referred to, and also in 
Livingston v. Hastie ^ Patrick, (2 Caines, 246,) Lansing v. Gaine ^ Ten EycK 
(2 Johns, Rep, 300,) and Livingston v. Roosevelt, (4 Johns, R, 251. The only 
distinction between this case and that of Foot v. Sabin, (19 Johns, R.) is this: 
iu that case the note wa*^ signed by one of the partners in the name of dtf 
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firm as sureties ; here it was endorsed : and it was urged upon the armament [532] 
of this cause, that in every general partnership, each member necessarily 
possesses the power of signing or endorsing negotiable commercial paper in the cus- 
tomary way of business, though the power of pledging the Jirm as sureties for third 
persons may not exist. The form of the transaction cannot be material except by 
way of evidence. When paper is signed by one partner in the name of the firm as 
sureties for a third, it carries on the face of it evidence that it was not given for a 
partnership debt, and proof of that fact becomes unnecessary. But when it is sign- 
ed or endorsed in the ordinary manner, such proof must be given. But when the 
fact is established that it was not given for a partnership debt, and that the person 
to whom it was passed knew it, no matter what the form of the instrument is, 
it does not bind the partners who did not sign or assent to it. In this case, the as* 
sent of Baldwin is not shown, and he is therefore entitled to judgment. 



Westerlo vs, Evertson. 



The rule that an action of assumpsit will not lie by qne partner against another for moneys paid in the 
partnership concern, unless there has been a settlement of accounts, a balance struck and an express 
promise to pay, applies as well to a law partnership of practising attorneys as to other partnerships, (a) 

Error from the Albany mayor's court. Evertson sued Westerlo in the Albany 
mayor's court, and declared in assumpsit on the common money counts ; the defend- 
ant pleaded the general issue, and gave notice of set-off. On the trial of the cause, 
the plaintiff proved that he had paid the amount of a judgment obtained against him 
and the defendant in favor of the people of the state, amounting to $290.47 ; the 
half of which sum he claimed to recover. It appeared that the judgment was for 
clerk's fees in this court, chargeable to the defendants jointly as practising attorneys. 
The defendant's counsel moved for a nonsuit. The recorder decided that, the pay- 
ment made by the plaintiff being a coercive payment, he was entitled to maintain an 
action against the defendant for a moiety of the money paid; that the payment was 
not a partnership transaction, and denied the motion. The counsel for the defend- 
ant then offered to prove that the plaintiff, as the partner of the defendant 
in the practice of the law, had received over and above his proportion of [533"| 
the proceeds of their law office, a sum more than sufficient to counterbalance 
the claim set up by the plaintiff; which evidence was rejected by the court, on the 
ground that the plaintiff had a right to claim contribution for the money paid by 
him on the judgment, and the defendant was not entitled to set off unliquidated part- 
nership accounts. Under the direction of the court, a verdict was rendered for the 
plaintiff for $153, on which judgment was entered. 

E. Livingston, for plaintiff in error, to shew that an action of assumpsit would 
not lie, cited 1 Starkie's N, P. 78; 14 Johns. R. 318; 2 Caines, 293; 12 Jok?2S. 
401; 17 Johns, R, 80; 9 Johns. Rep. 307; 9 Mass. R. 304; 1 Burr. 192; 18 
Johns. R. 245; and that contribution could not be claimed by the plaintiff, 4 Johns. 
Ch. R. 334; 2 Johns. Ch. R. 394. 

J. L. Wendell, for defendant, insisted that the connection in business between 
the attorneys was not such a partnership as necessarily obliged the partners to resort 
to an action of account or bill in equity to enforce against each other contribution 
for moneys paid in the joint concern. That if they were embraced by the rule, then, 



(a) One partner maj sue the other at law if there be but a single item to liquidate, Musier v* Trump- 
bonr, 6 Wend. 274. Clark r. Dibble, 16 Wend. 601 ; or on a promise to pay a specific balance, Paine v, 
Thatcher^ 25 Wend. 450. Pattison v. Blanchard, 6 Barb. 5^7. Story on partnership, §218-229. Grid 
ky V, t>ttl9, 4 Comstoeki 486. 
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in every case of joint liability, resort must be had to those remedies ; but the rule 
ought not to be extended to cases other than those relating to trade and commerce ; 
and he cited Gow oti Partnership, 101, 112: 2 Black, R. 947: 2 T. R. 186: 1 
East, 20: and the opinio?! of Speticer, J in Caines, 293. 

Bi/ the Court, Savage, Oh. J. Kvertson sued Westerlo in the mayor's court, 
in the city ui Albany, to recover half the amount of a judgment obtained against the 
plaiiititf and defendant, as attorneys, for clerk's fees, charged t^o them jointly as 
pra(.*tising attorneys. 

It was contended that no action at law would lie, as the matter in controversy 
was a partnership concern. The recorder held, that the action will lay by 
[531J one co-defendant against the other, to compel him to contribute, and that 
this was not a partnership transaction. If the recorder was right, then* in 
case two judgments are recovered against two partners, and one pays one judgment 
and the other the other judgment, each may maintain an action against the other for 
half the money paid by him, and so on to the end of the settlement of the concerns of 
the partnership. The fact certainly was proved, that the money pai3 by the -plain- 
tiff was a partnership debt. In the case of Casey v. Brush, (2 Caijies, 293,) it was 
said the rule was too well settled to be shaken, that partners cannot sue each other 
at law for any thing relating to their partnership concerns, unless there has been £u 
settlement, a balance struck, and an express promise to pay. This doctrine ha» 
since been repeatedly recognized by this court. (12 Johns, R, 402. 17 Johns, R, 
80. 14 Johns. R. 322. 18 Johm, R, 245.) The same rule prevails in the Eng- 
lish courts, (2 T. R. 483, n., 1 Stark, R. 63, Robson v. Curtis,) where Lord El- 
lenborough says, ** If there had been partnership dealings, and only one item re- 
mained unadjusted, the difficulty as to partnership would disappear." Such is not> 
this case ; as the defendant below offered to show that the plaintiff below was hi* 
debtor on an unsettled partnership account. 

Judgment reversed ; venire de novo to Albany mayor's court. 



Dygert, sheriff of Herkimer, ads. Crane. 

Assumpsit will lie against a sherifif, for money collected by him on an execution^ without a previous de- 
mand, (a) 

The ruling of a sheriff to return an execution, after the commencement of a suit against him for th» 
money received by him, is not an abandonment of the action ; nor will the return of the execution^ 
and the payment of the money into court, after such proceeding, discharge the sheriff 's liability. Tho 
proceeding being allowed in aid of the action, the money is considered as voluntarily paid in, and th» 
defendant cannot avail himself of such payment, but by compliance with the established practice in 
cases of payment of money into court. 

An allegation that a sheriff has levied the amount directed to be collected on an execution out of goods 
and chattels seized and taken by him, is syaonymous to an allegation that the amount has been untide 
or produced. 

An averment in a plea of acceptance by the plaintiff, of money paid into court by a sheriff, on the return 
of an execution, is material and traversable. 

Demurrer to replication. This suit was commenced in October term, 
[535] 1826. The declaration set forth the recovery of a judgment by the plaintiff 
in this court, against D. Sprague and J. C Dann, for S242.86; that a les- 
tatzcm fieri facias was issued on the same, and delivered to the defendant as sheriff 
of Herkimer, on 29th May, 1826, returnable at the succeeding August term ; that by 
an endorsement on the writ, the sheriff was directed to levy $242.86, and his fees; 
that by virtue of the execution, the defendant, as such sheriff, seized and took in 



(a) Lillie v. Hoyt, 5 Hill, .395 Shepnrd v. Hoit, 7 Hill, 198. Although the sheriff is sued in «• 
sumpsit and without naming him as sheriff, he may plead the three years' limitation, ibid. See thu 
Code of Procedure, § 92. Allen on Sheriffs. 
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oxecutioB divers goods and chattels of Sprague and Dann, of the value of the moneys 
directed to be levied, and then and there levied the same thereout ; alleging a pro- 
mise to pay, and breach. There was also the money counts. 

The defendant pleaded the general issue, and specially that the plaintiff ought 
not further to have or maintain his action as to the first count in the declaration ; 
because, on the 9th February, 1827, the plaintiff entered a rule in one of the com- 
mon rule books, requiring the defendant to return the execution mentioned in the 
declaration, and his proceedings thereon, or that an attachment issue ; that on the 
10th February, the plaintiff served notice of the same on defendant ; that on the 2d 
March, 1827, in obedience to the rule, the defendant returned the execution, certi- 
fying that by virtue thereof, he had made $242.86, and $4.23, the interest thereof, 
which he then and there had ready, and brought into court, to render unto the 
plaintiff; and averred that, together with the said writ and return, he brought the 
said money into court, and then and there, at the office of T. H. Hubbard, Esq., 
clerk of this court at Utica, by delivering the said money to tl^e said T. H. Hubbard, 
did pay, content, and render the said money to the plaintiff, who then and there in 
court accepted and received the same ; concluding with a verification and prayer of 
judgment, if the said plaintiff further, &c. Replication, precludi non : because the 
plaintiff did not accept and receive the said moneys in modo etforma^ &c.; conclu- 
ding to the country. Demurrer and joinder. The cause was submitted on written 
arguments. 

D. BuRWELL, for defendant. The first count in the declaration is bad, 
in not stating a sufficient consideration to support an assumpsit. It barely [536j 
states, that the sheriff had levied the money, without averring that the exe- 
cution had been returned satisfied, and that the money was withheld, or that it had 
been misapplied, (3 Johns, R. 182,) or that it had been refused to be paid over on 
special demand. (6 Cowen, 466.) The plaintiff was bound to prove that the money 
had been demanded of the sheriff before suit brought ; (3 Starkie on Ev. 1350, 7^. 
1: 1 Root, 333: 1 Marsh, 364:) and if so it was necessary to aver the fact. (1 
Chitty, 185.) An action does not lie against a sheriff who has not been ruled, for 
not having the money in court, according to the exigency of the writ. (2 Inst, 452. 
1 Starkie's Cas, 380.) 

The replication is bad. The averment in the plea, that the plaintiff accepted the 
money, was immaterial. (7 T, R, 399. 5 T. R, 268. The plaintiff had compelled 
the defendant to bring the money into court ; a return of the execution, without the 
payment of the money into court, would not have saved the defendant from an at- 
tachment; (18 Johns, R, 133;) and having taken this course, the plaintiff was 
bound to accept the money, and was barred from the further prosecution of his suit. 
The plaintiff 's acceptance was a matter of indifference ; the important fact alleged 
was, that the money had been paid into court, on which the plaintiff ought to have 
taken issue. (7 Johns, R. 399. 3 Johns, R, 229. 5 Johjis. R, 268 ) The 
words, "who then and there accepted," &c. were but the conclusion of a fact, the 
same as ita quod, and therefore not traversable. (1 Saund, 23, 7i. 5 : 229, n, 3. 
K)om, Dig, Pleader, G, 12.) It was a miatter of law, whether or not the plaintiff 
accepted the money, and as such not traversable. {Plowden, 231, a, 2 H, Black. 
182.) 

In the case of Denniston v. Livingston, (9 Johns. R, 96,) it was averred that 
the money demanded had been collected and received by the defendant. There is 
no such allegation here. Buck v. Camphelly (15 Johns, Rep, 456,) proves nothing 
against the defendant ; there the action was case, which is allowed by statute, (1 R. 
L, 423, sect. 10 ;) here, it is assumpsit, 

BlooDGOOD and Cooper, for plaintiff. The plea of the defendant is an- [537] 
alogous to a plea of accord and satisfaction, and the plaintiff might elect to 
deny either the payment of the money into court, or the acceptance thereof by him. 
(1 Chitty, 589 to 592. 1 Saund. 103.) The acceptance was the mof t material 
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fact alleged in the plea, and therefore might be traversed. (Strange^ 573.) It is 
the duty of a slieriff, on collecting money by virtue of an execution, to pay it over 
to the plaintiff, \m attorney or age^^t; or in extraordinary cases, where there are 
conflicting claims, uito court, to abide the order of the court. Payment to the clerk 
or the court, is not payment to the plaintiff, unless it is allowed by express rule. 
The return of an execution is sufficient to charge a sheriff,. unless he has paid over 
the money to the plain tifl*. (1 Maule ^ Sel, 599.) 

The sheriff's liability to the action was not discharged by the rule to returi) the 
execution. The rule was af/ei' the action commenced, and its object was to obtain 
the highest and best evidence to charge the sheriff in an action against him. The 
proceeding against the sheriff by rule, was a proceeding in persona?7i, and not in 
re?n, (15 Jofuis. R. 45(3.) lie could not, by paying the money into court, avoid 
the payment of the costs of the action. 

By the Court, Sutherland, J. If the payment of the money received by the 
sheriff on the execution into the clerk's office, under the circumstances stated in his 
second plea, without its acceptance by the plaintiff, is a good defence to the action, 
then the averment in that plea, that the plaintiff accepted and received the money, 
was an immaterial averment, and the plaintiff's replication, taking issue upon it, 
is bad. 

This suit was commenced in October, 1826, and the plea states, that after the 
commencement of the suit, to wit, on the 9th of February, 1827, the plaintiff caused 
a rule to be entered in the cause, in which the execution mentioned in the declara- 
tion was issued, requiring the defendant to return said fi» fa, within* t\#entv days, or 
that an attachment would issue against him ; that notice of said rule was duly served 

on the defendant on the 10th of February; and that he, the said defendant, 
[538] did, within twenty days, to wit, on the 2d day of March, 1827, make return 

of said fi. fa, and of his proceedings thereon, to wit, that he had made, &c., 
the sum of 8242.08, and also 84.86, the interest, &c., which he then and there 
brought into court, and had ready for said plaintiff; and he avers that he did then 
and there, together with said writ, &c., bring into said court, the said money before 
the said justices thereof, and did then and there in the said court, at the office of the 
said supreme court, kept by Tliomas H. Hubbard, at Utica, by delivering said money 
to said clerk, pay and render said money to the said plaintiff, who then and there in 
court accepted and received the same. The plaintiff replied that he did not then and 
there accept the money aforesaid. 

The question then is, whether the payment to the clerk, without the acceptance 
of the plaintiff, is a good payment. It is contended, that the object of ruling the 
sheriff was not only to compel him to return the execution, but to bring into court 
the money which may have been made upon it ; that it was a new mode of obtaining 
the money, adopted by the plaintiff; and that the defendant, by complying with the 
requirements of the rule, did every thing which the plaintiff had a right to ask from 
him. The object of ruling the sheriff is, to obtain the highest evidence of his pro- 
ceedings upon the execution. If he returns the execution, with an endorsement that 
he has received the money, that is conclusive against him, in any action brought for 
the money or in a proceeding against him by attachment. It is the duty of the 
sheriff to return a writ without being ruled, and in an action against him, what he 
has done upon it may be proved by parol. (Hinman v. Brees, 13 Johns. R, 529. 
Buck V. Campbell, 15 Johns, R, 456.) But still the plaintiff in an execution is 
not bound to rely upon this parol evidence, but has a right to insist upon a return 
by the sheriff as collateral to, and in aid of his action against him. The object of 
compelling a return of a writ is to ascertain, under the hands of the sheriff himself, 
what he has done, and not to compel him to bring into court the money which he 

may have made upon it. The ruling of the sheriff in this case, therefore, 
[539] was not an abandonment of the action against the sheriff, nor in any manner 

inconsistent with it. It was strictly a proceeding in aid of that action, being 
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intended to procure the highest evidence in support of it. The payment of the 
money to the clerk, therefore, stands precisely as it would have done if it had been 
voluntarily made by the sheriff, without the compulsion of a rule against him. 

It is the duty of a sheriff to pay over money levied upon an execution, to the 
plaintiff, without any previous demand, or to pay it into court. {Brewster v. Van 
Ness, 18 Johns. R, 133.) If the sheriff returns the execution satisfied, and that 
he has brought the money into court before any suit is commenced against him, he 
woiild not be liable to an action. The return would be notice to the plaintiff that 
the money was in court for him. But after an action is commenced against a sheriff 
for money received by him upon an execution, he stands upon the same footing with 
other debtors, and cannot discharge himself, simply by bringing the money into 
court. He can pay it into court, but then the payment must be made in the man- 
ner established by the rules and practice of the court. (Bank of Columbia v. 
Southerland, 3 Cowen, 336.) The payment in this case was not duly made, and 
the plaintiff was not bound to regard \t.(b) If, however, the plaintiff had accepted 
the money when it was paid in, he would have been estopped from denying that it 
was a good payment. The allegation of his acceptance, therefore, was the very gist 
of the plea ; and the issue taken upon it, so far from being immaterial, is the most 
material issue which could have been taken. The replication, therefore, is good. 

But it is said that the first count in the declaration to which the plea and replica 
tion relate, is bad in substance. The count, after stating the judgment and execu- 
tion, and the delivery of it to the sheriff, alleges, that by virtue thereof, the said de- 
fendant, as sheriff, seized and took in execution divers goods and chattels of the 
said David Sprague and Jesse C. Dunn^ the defendants i?i the executioii^ of great 
value, to wit, of the moneys so endorsed on the said execution, and directed to be 
levied as aforesaid, and then and there levied the same thereout, and being 
80 liable on account thereof, the said defendant, in consideration thereof, [540] 
undertook and promised the said plaintiff to pay him the said sum of money 
before mentioned and levied as aforesaid. The first objection taken to this count 
seems to be, that it alleges a levy of the execution only, and not the receipt or 
making of the money upon it, and that the mere levying of an execution will not 
raise an assumpsit on the part of the sheriff to pay the money. I understand the 
count as expressly alleging the making or receipt of the money by the sheriff out 
of the property seized under the execution. It first states, that the sheriff seized 
and took, under the execution, divers goods and chattels of the defendants, (this 
was the levy of the execution ;) and it then alleges, that he levied the money direct- 
ed to be made out of the goods and chattels so seized or taken ; that is, he made 
the money. This is the fair construction of the count ; for although the term levy 
is usually applied to the first proceeding or seizure under an execution, yet, when 
suoh seizure has already been alleged, and the money is then stated to have been 
levied out of the property seized, it is obviously intended to be used as synonymous 
with made or produced. Without considering therefore, whether the mere levying 
of an execution by a sheriff on goods sufl&cient to satisfy it, would render him liable 
in assumpsit for the money in a special count, which did not state what was subse- 
quently done or omitted to be done by the sheriff, I am of opinion that the objec- 
tion to this count, which I have been considering, is unfounded in fact. 

But it is objected, secondly, that assumpsit will not lie against a sheriff for money 
received upon an execution without a previous demand and refusal to pay, and that 
such demand must be specially averred. The case of Brewster v. Van Ness, (18 
Johns. R. 133,) disposes of this objection. It was there held that a sheriff is bound 
to pay over money collected by him without a previous demand, and that an attach- 
ment will be issued to compel its pajnnent. If he is bound to pay without demand, 
then such obligation will raise a promise to pay, and subject him to an action of 
<—.—»—— ■■ — ■■ . ■ - ■ .■ ' ■ ■ ■ I 1. 1» I ■ . ■ III ,»»..^,— ^^^„.,g^^,^ 

(^> S«e ante p. 191. Murray v. Bettmot. 

Vol. I.— 89 
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aspumpsit. Phillips (2 Phil. Eci.l2b^ n, a, 226,) lays it down in express 
[641] terms, that it w not necessary for a plaintiff in an action of assumpsit against 

a sheriff for money collected by him on an execution, to prove a demand of 
payment previous to the commencement of the action. He says, the sura levied 
was money had and received by the sheriff to the plaintiff's use, and as the money 
bad not been tendered to him, the plaintiff had strictly a right to bring an action 
for recovering it, without any previous demand of payment. (Dale v. Birch, 3 
Camp, 347. Loiigdille v. J ones ^ 1 Stark. 845.) If a previous demand need not 
be proved under the common counts, it need not be alleged in a special count. 
There is nothing in Arnistrong v. Gar row, (6 Cowen, 405,) which contravenes this 
doctrine. 

The plaintiff, therefore, is entitled to judgment upon the demurrer. 



Doe vs. Roe. 

By a devise of " my whole share of all the land I own, which lies along Schoharie creek, which is ccd- 
nected or belonging to the old farm, and known by the name of Ten Eyeless patents,^' a farm owned 
by the testator, lying along the Schoharie creek was held to pass, although not within the bounds of 
Ten Eyck's patent. 

When the subject matter of devise can be located without reference to the latter words of description 
contained in a will, such words, if not words of restriction, may be rejected in the construction of the 
will. 

Where, from proof aliunde, it appears that the testator did not own property corresponding with that 
described in his will, parol evidence may be resorted to by way of explanation of what was intended to 
be devised. In cases of latent ambiguity, the declarations of the testator, or his instructions for the 
drawing of the will, may bo given in evidence to shew the intention of the testator. Such proof is 
only excluded where there is no ambiguity, and where the attempt is to shew a mistake in the drawing 
of the will. 

» 

This was a feigned issue from the equity court of the third circuit, tried at the 
Schoharie circuit, in June, 1827, before the Hon. William A. Duer, one of the 
circuit judges. The question sent down to be tried was, whether John Jost Sidney, 
by his last will and testament, had devised to his nephew, John Jost Sidney, his (ihe 
testator's) share of lot No. 136, in a tract of land granted to Myndert Schuyler and 
others, called the old Schoharie patent. 

The last will and testament of John Jost Sidney, bearing date 14th June, 1813, 
was produced, the due execution whereof was admitted. It was also admitted, that 
at the time of the making the will, and at the death of the testator, he was seized in 
fee simple of an equal undivided third part of lot No. 136, in the old Scho- 
[542] harie patent. The devise in the will under which John Jost Sidney, the 
nephew, claimed the share of lot No. 136, which had belonged to the testator, 
is in the following words : " I give devise and bequeath unto my nephew John M 
Sidney son to my half brother Henry Sydney deceased and to his hei?'S and assigns 
forever my whole share of all ihe land I omn which lies along Schx)harie creek 
which is connected or belonging to the old farm and knovxn by the name of Te^ 
Eyck^s patent with all my share of the land in the Oak hill joining tkereunio 
also my share of nineteen acres of land near to Walter Briggs.'^ Immediately 
preceding this devise, were the following words : "And being willing to leave that 
worldly estate, wherewith it hath pleased God to bless me in this life, I do give and 
dispose thereof in the manner following." After the devise of the land to John 
Jost Sidney, follows a bequest to him in these words: " all my horses, cattle, goods 
and chattels, what money I may be possessed with (of) at my death, and what may 
be due to me, together with all my wearing apparel, and all other property of what- 
ever kind which may belong to me on said old farm.'' The testator then devises a 
farm to the three sons of his brother William Sidney ; another fisurm, and his shan 
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of 1,260 acres of land in Cortlandt's patent, to all the children of his brothers and 
sisters, with certain exclusions, and directs John Jost Sidney to pay J500 to the 
other devisees, to be equally divided between them. 

Herman Sidney, the father of the testator, owned, resided on and died in posses- 
sion of lot No. 136. His children succeeded to the possession of the lot on his de- 
cease, and afterwards purchased lot No. 5, in Ten Eyck's patent. Lot No. 136 was 
always called the old farm^ and lot No. b was usually called Ten Eyck's patent, 
and was never known by the name of the old farm. The testator and his half brother, 
Henry Sidney, owned another lot, being lot No. 1, in the subdivision of No. 134, of 
the Schoharie patent, and a small piece of land of 19 acres. The Schoharie creek 
flows through the centre of lot No. 136; lot No. 5 is bounded on one side by the 
Schoharie creek, and adjoins lot No. 136; lot No. 1, part of No. 134, does not ad- 
join No. 136. The testator was born on lot No. 136, and resided on it dur- 
ing his life time. He was never married. John Jost Sidney, his nephew, [543] 
was named after him, lived with him until his death, was a favorite nephew, 
and they lived together as parent and child. Lot No. 5 is a wood lot ; but a small 
proportion of it was improved at the date of the will ; its value was about $1,836. 
The value of lot No. 1 was estimated at $1,016, and the 19 acres were valued at 
$76. 

The person who wrote the will was examined as a witness, and testified that he, 
at the time of the making of the will, was a schoolmaster in the neighborhood of the 
testator; that he was particularly directed by the testator to draw the will so as to 
devise the whole of the old fiirm to his nephew, John Jost Sidney, in fee ; that the 
testator also mentioned his part of Ten Eyck's patent, and all his lands along Scho- 
harie creek; that he made a memorandum of such instructions under the direction 
of the testator, which is lost; that he drew the will according to such instructions, 
and so intended to draw it as to devise the old farm to John Jost Sidney ; that he 
then supposed and believed that the old farm laid in Ten Eyck's patent; that he 
drew the will at the school-house at leisure intervals; that when completed, he read 
it to the testator, and told him that by it the old farm or the old homestead was de- 
vised to John Jost Sidney ; the testator said he thought the will was right, and that 
he was satisfied with it, and signed it. This testimony was objected to, but receiv- 
ed, saving to the defendant the right to object to the same in this court. 

The jury, under the direction of the judge, found a verdict for the plaintifl^, viz., 
that by the will of the testator, the property in question was devised to John Jost 
Sidney, subject to the opinion of this court. 

H. Bleecker, for plain tifi^. The testator declared his intention to dispose of all 
his estate. There is no devise of the residue ; and if the construction on the other 
side is to prevail, the testator died intestate of the most important part of his pro- 
perty, to wit, the old farm. The terms of the will include the premises in ques- 
tion: ** My whole share of all the land I own, which lies along Schoharie creek," is 
a full and perfect description of the old farm, the Schoharie creek passing 
through the centre of it. These words ought not, therefore, to be rendered [544] 
nugatory, by giving controlling force to the succeeding words in the devise. 
The court will rather, in reading the devise, add or insert the word also after the 
words "Schoharie creek": then the devise will be of the land lying along the Scho- 
harie creek, and also of the land connected or belonging to the old farm, and known 
by the name of Ten Eyck's patent; or by inserting the word that before the word 
"known," the same effect will be produced, and every part of the description satis- 
fied. Words evidently omitted in a will, "may be supplied, both at law and in equi- 
ty. (Sugden^s Lavj of Vendors^ 107, n, 8. 4 Vescy^ 51.) The devise was suffi- 
cientlv certain, without the addition of the latter words. Where the intent of the 
testator is evident, it i« the office of the court so to marshal and construe the words 
of the will, that the intent may take place. (Plowden^ 522.) The rules laid down 
bj Croke^ J., in the construction of a will, are, "1. That no will ought to be cq\l- 
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strucd per parcellas, but by entireties ; 2. To admit of no contrariety or contradic- 
tion ; 3. No nugation nor any nugatory ought to be in a will. These rules, being 
observed as a key, they will open the doors in every will. Such construction shall 
sometimes be made, to make that prm* which was posterios, B,nd that posterios 
which was prius.^^ {2 Bulstrdde^ 178.) Thompson, C. J., in 1 1 Johns, R, 220, 
says, ** If there is a certain description of the person or thing devised, and 21, further 
description is added, it is immaterial whether the superadded description be true or 
false." The following cases were cited, as to the rules which should govern in the 
construction of a will, and as to the supplying of words to elfectuate the intent of 
the testator, viz.: Cooper^s Justinian, 167, h. 2, tit, 20, s. 29, 30; 2 Domat, 54, 
57, 73; 8 East, 104; 6 T. R. 075; Cro, Car, 447; Bulstrode, 176; Comyn's 
Dig. tit. Devise, N, 2; 2 Burr. 1089; Shep. TowcA. 420, 439; 3 Dyer, 292; 
Cro. Car, 129; 11 East, 58; Plowden, 191; 4 Tyng, 196; Finch's R. 395; 8 
East, 149; Ambler, 374; 2 Burr, 912; 6 East, 486; 9 Vesey, Jun. 225; 1 P. 
Wnis. 235; 2 Vesey, Sen. 195; 7 T, R, 457; Cro. Car. 185; 3 Atk. 315; Ba- 
con's Abr. Wills, 4-c., F.; 4 Johns, R. 61; 8 Cowen, 273; Co, Lift. 112 
[545] b.; 6 Viner's Abr. 48; Branch's Principia, 41, 119, 125, 134, 152, 194; 
7 Co, 27; 6 Co. 20; Jenk, Cent, 23, 260, 395. 

The bequest of all the property on the old farm of John Jost Sidney, fortifies the 
construction, that the farm itself was intended to be given to him, and the charge of 
$500 imposed on him by the will, also shews that such was the intention ; for othe^ 
wise, the whole of what he would receive, would not amount to $900, and that sub- 
ject to the charge. 

Extrinsic evidence of the intention of the testator, was properly admitted. (1 
Broujn's Ch. C. 472, 8. Roberts on Frauds, 20, 33. 1 Jokm, Ch. R, 234. 2 
Vernon, ^d^, 517; 2 P. Wms, 141. 2 Atk, 372. Roberts on Wills, 465. 2 
Vesey, Sen, 216. 6 T, R. 671.) If there is* an ambiguity here, it is latent, arising 
from extraneous circumstances, and removable by extraneous facts. {Roberts on 
Wills, 457, 466, 468. Roberts on Frauds, 25, and ch, of Ambiguities at large. 
Powell on Devises, 490, 492, 493, 494, 496, 499, 502, 506, 513. 2 Ves Sen. 
216. Moor, 105. 2 P. Wms, 136. 1 P. Wms, 674 1 Atk. 410. 2 Atk. 
240. 3 Viner, 197. 2 Eq. Cas. Abr. 410.) 

H. Hamilton, for defendant. Lot No. 136, or the old farm, as it is called, was 
not devised to John Jost Sidney. All he can take by the will, is the lot in Tea 
Eyck's patent, the oak-hill farm, and the 19 acre lot. The description in the will, 
applies with perfect accuracy to the lot called Ten Eyck's patent. It lays along the 
Schoharie creek, is connected or belongs to the old farm, and is known by the name 
of Ten Eyck's patent. The rule, that the addition of a circumstance, false or mis- 
taken, will not frustrate a grant or devise, where the thing intended to be granted or 
devised is already sufficiently ascertained, as laid down in 7 Johns, R, 217, 18 id, 
81, and 19 id, 449, does not apply to this case. None of the particulars are false 
or mistaken, as applied to lot No. 5, in Ten Eyck's patent. All are true and cor- 
rect as to that lot ; and of course it is devised, and not the old farm, which does not 
correspond with the description, and therefore did not pass by the will. Decription 
is never rejected, when it is true in point of fact, and consistent with the 
[546] thing devised. (11 Johns. R. 216.) The devise is of the testator's whole 
share of all the land he owned which laid along the Schohorie creek ; but 
this general description is followed by a particular description of the land intended 
to be devised, viz. all the land the testator owned lying along the Schoharie creek, 
which was connected or belonged to the old farm, and known by the name of the 
Ten Eyck patent. There is, in fact, property which answers to this description in 
every particular, and therefore none other passes. (5 East, 51. 3 Atk, 9. 8 
T. R. 579. 5 Taunt. 322. 8 East, 91. 3 Vesey, Jun. 191. 11 Johns R, 201.) 
The parol evidence of the declaration of the testator, previous to making his wiDi 
relative to his intentions, were not admissible. (Statutes, vol, 1, 364, sec 2. 1 
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Jokm. Ch. R. 231. 6 Co. 68. 1 Med. 310. 3 P. Wms. 353. Phil. Ev. 410 
to 417. 11 Johns. R. 201. Roberts on Wills, 444, n. 2. 1 Vesey, Jun. 232. 2 
Vern. 624. 8 M<W5. E. 506. 8 Vesey, Jun. 22. 15 Vesey, Jun. 174, 2 
Scho. 4. Le/. 240. 2 Vez. ^ Beame, 318. 13 Vesey, Jun. 376. 3 7'. R, 83. 
2 Show. 63.) The testimony received as to the value of the property devised ia 
aid of the construction, also was improper. {Phil. Ev. 417, 18. 7 T. R. 635. 
Cowp. 833.) 

H. R. Stores, on same side. The introductory part of a will, it is true, is ad- 
mitted to have some effect in the construction of the subsequent devises ; but the 
intention manifested in the introductory part, is not alone sufficient without an actual 
devise. It must appear, that the testator not only did not intend to die intestate, 
but that he did not, in fact, die intestate. (1 Johns. Ch. R. 478.) This is a case 
of patent ambiguity. The difficulty does not arise from extrinsic circumstances, but 
from the terms of the will, which is sought to be obviated by extrinsic facts, 
which are not admissible. (1 Johns. Ch. R. 234.) There is no case to be found 
for admitting parol evidence to show the intention upon a patent ambiguity on the 
face of the will. The maxim quoted in 11 Johns. R. 218, is the key to this whole 
subject, falso demonstratio non nocet, or, as expressed in Lord Bacon's 
maxims, Veritas nominis toilet crrorem demonstrationis; but here is no false [547] 
demonstration or description to enable the party to avail himself of the rule. 
The devise is perfect, as applied to lot No. 5. To render it false, it is necessary to 
assume that the testator intended to devise an estate other than that he has de- 
scribed. The question is one of construction, not of ambiguity. Is there a subject 
matter to which every part of the description applies ? if there is, there is no false 
description, nor can any part of the description be rejected. Had the testator left 
no property answering the description in the will, extrinsic evidence might have been 
received to explain the testator's meaning ; but' that not being so, such evidence was 
wholly inadmissible. (11 East, 441: 3 Taunt, 147.) 

Bleecker, in reply. The first description of all the land the testator owned 
lying along Schoharie creek, is Veritas iwmhiis, and includes both the old farm and 
lot No. 5, so that if this rule is to govern, the plaintiff must succeed. The cases 
cited on the other side to shew the devise void, are where the first description is so 
general, that without taking the further description into the account, nothing is dc* 
vised. The doubt in this case, arises from applying the will to the subject matter, 
(the property of the testator,) which he declared his intention to devise ; arising, 
therefore, from extrinsic facts, it may be explained by extrinsic testimony. 

By the Court, Savage, Ch. J. The plaintiff avers that there is a latent ambi- 
guity in the will of the testator, which must be explained by parol proof; while it 
is contended by the defendant, that the will is free from ambiguity," and at all 
events, that the testimony of the scrivener who drew the will, cannot be admitted. 

The numerous cases found in the books, many of which were cited upon the 
argument, are not easily reconcileable. An attempt to reconcile them does not, 
however, appear to me necessary to a satisfactory decision of this cause. The rule 
itself is not controverted, that if there exists a latent ambiguity, parol evidence is 
admissible ; for as it is produced by parol proof, it must be dissolved in the same 
way. (1 Johns. Ch. R. 234.) 

Latent ambiguities, says Mr. Justice Story, may be removed by parol evi- [548] 
dence, for they arise from the proof of facts aliunde; and when the doubt 
is created by parol evidence, it is reasonable that it should be removed in the same 
manner. But if the ambiguity appears upon the face of a will, or any written in- 
strument, extrinsic evidence cannot remove the difficulty without making a new 
instrument. Mr. Roberts, in his Treatise on Wills, (2d vol. 267,) says: "There 
is no rule which stands upon a surer principle than this : that parol evidence is 
never to be admitted where there is no ambiguity to call for explanation, and where 
the will may operate according to the words, without any foreign help." 
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The extent of the rule, as found in the books, is clearly stated by the late chan- 
cellor Kent, (1 Jokiis. Ch. R. 234,) that parol proof cannot be admitted to explain 
the intention of the testator, except in two specified cases : 1. Where there is a latent 
ambiguity arising dehors the will as to the person or subject meant to be described ; 
and "2. To rebut a resulting trust. The ambiguity in this case exists, if at all, in 
the subject matter of ^the devise. The testator devises all the land he owns ivhich 
lies along the Schoharie creek ^ which is connected or belonging to the old farm^ 
and known by the name of Ten Eyck^s patent. In proof, it appears that he own- 
ed a lot of land adjoining the old farm, in Ten Eyck's patent, but it does not 
answer the rest of the description : all the land I own which lies along the Scho- 
harie creek. The Ten Eyck's patent lot was not originally any part of the old 
farm, and is but a small part of the estate in the occupancy of the testator at his 
death. If the old farm itself Is not disposed of by this devise, it is not disposed of 
at all. A question arises, therefore, whether it was not the testator's intention to 
devise the whole of the old farm to his nephew, J. J. Sidney. The fact that the 
testator left no property corresponding with the property described in the will, ap- 
pears from proof aliunde. It is reasonable, therefore, that parol proof should be 
resorted to by way of explanation. The parol testimony given by McCarthy, who 
drew the will, shews clearly that the testator's intention was to devise the whole 
farm to J. J. Sidney ; but the ambiguity arose from his misapprehension. 
[549] This testimony is objected to. In cases of latent ambiguity, I do not ob- 
serve in the books any exclusion of this kind of proof, (the declarations of the 
testator.) The cases where such declarations or instructions have been excluded, 
are cases where there was no ambiguity at all ; but an attempt was made to shew a 
mistake in drawing the will. Brow?i v. Selden, (Talbofs Cases^ 240,) is one in- 
stance of this class of cases. Independent of the testimony of M'Carthy, it must 
have been the testator's intention to devise his whole farm to J. J. Sidney. He 
professes to dispose of that worldly estate wherewith God had blessed him. He 
gives all the land he oimts lying along the Schoharie creek ; and that creek runs 
directly through lot No. 136, called the old farm : all which is connected or belong- 
ing to the old farm. The Ten Eyck lot was a mere appurtenance to the old fenn, 
and does not satisfy the terms, all which belongs to the old farm. The 
words used convey to the mind an intention to devise the old farm itself. This 
construction is confirmed by all the extraneous circumstances of the relationship 
existing ; by the fact that the testator and devisee had always lived as father and 
son, in the same family ; that the devisee was a favorite nephew, and that the testa- 
tor gave him all his farming utensils and farming stock. 

Without reference to the latter part of the description in this devise, there could 
be no difficulty in locating the subject matter of the devise ; and in such cases it is 
well settled, that the latter words of description may be rejected. Not so, however, 
if they are words of restriction. 

In Goodtitle v. Paul, (2 Burr. 1089,) the testator says: "1 give to my wife my 
farm at Bovingdon, in the tenure of John Smith." The fact was, that about six 
acres of the farm were in possession of the testator, and the residue in the posses- 
sion of John Smith. Lord Mansfield says, that the words *' in the tenure of John 
Smith," could not be understood as a restriction; they were an additional descrip- 
tion, which does not vitiate, if false. In Goodright v. Pears, (11 East, 58,) the 
testator devised to his wife " all his copyhold cottage and premises then in his own 
possession." Part of the premises were not in his own possession ; but the court 
held that tihe previous words were sufficient to convey the ** copyhold cottage 
^550] and premises." The case of Wilson v. Mojint, (3 Vesey, 191,) seems to me 
somewhat similar, and yet the decision was the other way. Tbe testator de- 
vised several estates, freehold and copyhold, whereof he should die possessed, and 
added in a parenthesis, (the copyhold part whereof I have surrendered to the use of 
my will.) The master of *.he rolls considered these words restrictiye. GascoiffiA 
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V. Barker, (3 AtkynSj 8,) was like this case, and supports the decisioD. The case 
of Gooditle v. Southern (1 Maide 4* Seluuyn, 299,) is more like the case under con- 
sideration. The devise was thus: "I give and devise all that my farm, lands and 
hereditaments, called Trogue's farm, situate, &c., now in the occicpation of A, 
Clay.^^ The farm called Trogue's farm was in the occupation of A. Clay, but the 
closes in question were in possession of one Marsden. Lord EUenborough says, it 
is clear that he (the testator) meant to pass all which was called Trogue's farm, 
which is a plain and certain description, and the defective description of the occupa- 
tion will not alter the devise. 

There are some cases in our own court which establish the same doctrine. In 
Jackson v. Clark, (7 Johns, R. 228,) Spencer, justice, speaking of the rules of 
construction of deeds, lays down this proposition: ** If there are certain particulars 
once sufficiently ascertained, which designate the thing intended to be granted, the 
addition of a circumstance, false or mistaken, will not frustrate the grant."' And 
the court, in that case, held a deed gogd, although the lot was described as being in 
the 12th, instead of the 21st general allotment of the Kayaderosseras patent. In 
Jackson v. Sills, (11 Johns, R. 212,) the subject was much discussed by Chief Jus- 
tice Thompson, who delivered the opinion of the court. The devise there was this : 
" I give, devise and bequeath unto my beloved wife, for and during her widowhood, 
the farm which I now occupy. The premises claimed had been parcel of the farm 
of the testator ; but when the will^vas made, and when the testator died, they were 
in the occupancy of one Salisbury, under a lease for seven years, and comprised 
ninety acres of land, with house, bam and necessary improvements, for a farm by 
itself. It was held the premises did not pass by the devise. The occupancy 
by the testator being matter of description, without the words, which I now [551] 
occwpy, the subject matter of the devise could not be located ; there was ik) 
ambiguity which required extrinsic aid to explain it. The cases to which I have re- 
ferred are in that case cited and commented upon at length. The chief justice, *in 
conclusion, adopts the rules which I have already stated : that a latent ambiguity 
may be explained by extrinsic evidence ; and that if there is a certain description 
of the person or thing devised, and a further description is added, it is immaterial 
whether the superadded description be true or false. The same point was again de- 
cided in Jackson v Loomis, (18 Johns. R, 84, and 19 id, 450, S, C. i?i error,) 

If I am correct, therefore, in assuming that the subject of the devise in question 
was sufficiently described without the superadded description, "and known by the 
name of Ten Eyck's patent," then clearly the plaintiff is entitled to Recover. 

Judgment for plaintiff, (a) 



(a) An uncertainty which arisfes from applying the description contained in the will to the thing de- 
vised may be helped by parol evidence; but a new subject matter or a new devise, cannot be imported 
by parol evidence into the will itself. 2 Phil. Ev. ch. 7, sec. 2, p. .30.3, 306, (Gould's Third Ed. from 
9th London Edition.) 

This uncertainty may ajipear on the face of the writing and thus come within the definition of & patent 
ambiguity; still the above rule would necessarily be applicable. It therefore canrot be said that a 
patent ambiguity cannot be explained by evidence aliunde. See Cowen and Hill's Notes to the section 
above cited. The difficulty in reconciling the cases on this subject seems not to be so much in arriving 
at a correct principle of construction and evidence in each case, as in deducing from them a system of ab- 
stract rules of C'^istraction and evidence. It is evident that the words patent and latent do not furnish 
an unerring touchstone of distinction between the cases where evidence dehors the writing is proper and 
where not. Lord Bacon first applied these terms to the subject in Bac. Elem. Reg 23. All the instan- 
ces there given in illustration of a latent ambiguity are cases where the grant or devise cannot be appli- 
ed to the subject matter without the aid of further proof to point it. The rule is not broad enough to 
justify the creating an ambiguity, where efFect can be given to the instrument as it stands, although the 
words may be ambiguous. Such an ambiguity, in the words of Lord Bacon's celebrated comment, *' shall 
be holpen by construction, or in some cases by election, but never by averment." This ^it is conceived) 
is the gist of the distinction intended. 2 Starkie's Ev. 546. Cowen and Hill's Notes,. Part 2, note 260. 
Colpoys V. Colpoys, Jacob, 451. 1 Sugden on Vendors, 152, (original paging.) Fish v Hubbard's ad- 
ministrators, 21 Wendell, 651. Richmond Company V. Farquar, 8 Blackf. 89. In Norton v. Woodruff, 
2 Comstock, 153, Gardiner, J., uses this language: ''There is no such ambiguity in the terms Cof the 
contract) as requires the aid o*" extrinsic testimony to explain them, and the rights of the parties might 
eousequently be determined by its language." Here being no patent ambiguity^ the court would not 
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A jostioe's exeoation may be renewed without a formal return of nulla bona, and it may be renewed 
after the return day from Htne to time, at the option of the plaintiff. 

This was an action of false imprisonment, tried at the Herkimer circuit, in Sep- 
tember, 1 827, before the Hon Nathan Williams, one of the circuit judges. 

The defendant, a constable of the county of Herkimer, arrested the plaintiff on 
an execution bsued on a justice's judgment, rendered against him for $6.^3. The 
execution was originally issued on the 23d January, 1826, and delivered to a con- 
stable of the name of Cory to be executed, who, on the 10th April, 1826, with the 
consent of the plaintiff in the execution, returned it to the justice, but made no writ- 
ten return on the same. On the 5th June, 1826, the justice renewed the execu- 
tion, by endorsing the words, "renewed this execution 5th June, 1826," and sign- 
ing his name to such memorandum, and delivered it to the defendant in this cause 
to be executed. On the 26th September, 1826, he again renewed the execu- 
[552] tion in like manner, and delivered it to the defendant; and within 30 days 
thereafter, the arrest was made for which this action was brought. The exe- 
cution originally issued, was returnable within 30 days. It appeared that, at the 
time of the arrest, the defendant had not the exeSition with him, and on discovering 
the fact, he discharged the plaintiff. 

The plaintiff objected to the defence, on the following grounds: 1. That a jus- 
tice's- execution cannot be renewed until after a return of nulla bona; 2. That the 
execution was not susceptible of renewal, more than 30 days having elapsed after its 
original issuing and previous to its first renewal, and also more than 20 days having 
elapsed between the first and second renewals ; 3. That a renewed execution does 
not authorize the arrest of the person, but can be enforced only against the goods 
and chattels of the defendant ; and, 4. That the defendant not having the execution 
with him at the time of the arrest, nor during the imprisonment of the plaintiff, the 
arrest and detention were unlawful. His honor, the judge, overruled these several 
objections, the plaintiff excepted, and the jury found a verdict for the defendant. 
The cause was submitted to the court on the bill of exceptions, on a motion by the 
plaintiff for a new trial. 

D. BURWEI4L, for plaintiff. A. Mann, Jr., for defendant. 

By the Court, Sutherland, J. The case of Wickham v. Miller, (12 Johns, 
R, 320,) decides that a justice may renew an execution, .without a return of Ttulla 
bona having been actually endorsed upon it ; the fact may be made to appear to the ' 
justice in some other way ; and the endorsement of a renewal is conclusive evidence 
against the constable, of such representation having been made. 

The execution in this case, however, was ttmce renewed. The first renewal was 
between ikj'ee and four months after its delivery to the constable, and the second 
renewal was more than three months after the first. These renewals were both with 
the consent of the plaintiff; and the question is, whether they kept the ex3- 
[553] cution alive, so that it could be enforced against the person of the defendant, 
no property having been found. It is contended, on the part of the defend- 
ant, that the execution not having been renewed within the 30 days, ceased to be a 
process which could be enforced ; that its force was spent, and that a new execution 
should have been issued, instead of renewing the old. I perceive no objection to 
the renewal of an execution after the return day has elapsed. The statute, [Sta* 
tutes, voL 6, c. 286,) provides that it may be renewed from time to time^ clearly 



permit a latent one to be created by extrinsic evidence. See also Robison t>. Lyle, 10 Barbonr, b\% 
upon the law as applicable to promissory notes. Arthur v, Arthur, 10 Barb. 9, as to willi ; — GUes t, 
Comstock, 4 Comatock, 270. Gluto v. Small, 17 Wend. 238. 
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intending that it might be kept alive as long as the plaintiff supposed there was any 
probability of finding any property to satisfy it ; and it must be entirely indiflferent 
to the defendant, whether his property or his person is taken upon a renewed or 
original execution. (a) 

It was not necessary that the constable should have the execution in his pocket 
at the time of the arrest of the defendant. He had it under his control. (Z>) 

New trial denied. 

(a) 2 K. S. 251, § 142 -(145.) Chapman v. Fuller, 7 Barb. K. 70. 

(b) Arnold v, Steeves, 10 Wend. 514. Frost v. Thomas, 24 Wend. 418. Bellows r. Shannon, % 
Hill, 88. 



Wager vs. Schuyler. 

In an action for the breach of a covenant of quiet enjoyment, where the plaintiff is erioted from one* 
third of the premises conveyed, by a recovery against him by a tenant in dower, the measure of dama- 
ges is the present value of an annuity equal to the interest on one-third of the consideration money 
received by the defendant, for the time that the tenant in dower has a probable expectation of life. 
In this case the tenant in dower being 50 years of age, healthy and of good habits, her expectation of 
life was put at 17 years, (a) 

This was an action of covenant, tried at the Herkimer circuit in September, 
1827, before the Hon Nathan Williams, one of the circuit judges. The action 
was brought for the breach of a covenant of quiet enjoyment, contained in a deed 
executed by the defendant to one Jacob Springer, the plaintiff having been regular- 
ly evicted from one- third of the premises conveyed, by a recovery in ejectment 
against him by a tenant in dower. A verdict was taken for the plaintiff, subject to 
the opinion of the court, for a nominal sum, to be increased or diminished as they 
should order. The facts of the case will be found in the opinion of the judge. 
The cause was argued by 

G. C. Bronson, for plaintiff. J. L. Wendell, for defendant, [554] 

By the Courts Sutherland, J. The only question is as to the measure 
of damages, the eviction being only for the life of the tenant in dower, and not in 
fee. The defendant, Schuyler, conveyed the premises on the 21st of April, 1806, 
to one Jacob Springer, for the consideration of $1,750. The plaintiff, on the 3d of 
May, 1819, purchased from Martin Springer and wife, and Jacob Springer, jun., to 
whom the title had come by several mense conveyances, for the consideration of 
$2,500. The recovery in ejectment, and eviction by the widow, was in August term, 
1822. It is admitted that the defendant paid the costs of defending the ejectment, 
and also all damages up to the first of May, 1824. If the eviction had been in fee, 
the plaintiff could have recovered only one-third of the purchase money received by 
defendant, with interest for six years and costs. (3 Caines, 171. 4 Jolins, Rep. 1. 
13 Johns. R. 50. 9 Johvs. R. 224.) The measure of damages where the title to 
part of the land fails, is the value of the part to which the title has failed, taken in 
proportion to the price of the whole. The contract is not rescinded so as to entitle 
the vendee to recover back the whole consideration money. His recovery must be 
for the value of the part lost. {Morris v. Phelps, 5 Johns. R. 49.) The case of 
Chithrie v. Pngsleys, {}.9> Johns. Rep. 126,) is very analogous to this. In that case, 
the Pugsleys had conveyed in fee to Guthrie with covenant of seisin, supposing they 
had an absolute estate in fee, under the will of their father ; but the will, in fact, 
gave them but a life estate, but the remainder, not having been devised, they were 
entitled to two-sixths as heirs at law of their father. It was held, that as to two-sixths» 
_i I - - — -■■ — 

(a) Portsmonth and Northampton annuity tables. Bnle 76 of the Supreme Court C1852.) To oom> 
pate the value of an inchoate or contingerU right of dower, see Jackson v. Edwards^ 7 Paige, 408. 

Vol. I.— 40. 
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there was no failure of title, and that no damages were to be recovered for those 
portions ; and as to the residue, as the plaintiff had, under his deed, the life estate 
of the det'rnJants, his daniai:es were four-sixths of the consideration money, deduct- 
ing therefrom the value of the life estate, and a venire was awarded for a jury to 

assess the damages upon those principles. 
[555] U])(>n the principle of the preceding cases, the rule of damages in this 

case is this : The fee of the one-third recovered by the tenant in dower must 
be considered as equivalent in value to one-third of the consideration money received 
by the defendant, that is, §583.33 ; and as the tenant in dower has only a life estate 
in the i)reinises recovered, and as at her decease the fee will vest in the plaintiff, he 
is entitled to recover in this aetion, the present value of an annuity equal to the in- 
terest on one-third of the consideration money received by the defendant, for the 
time that the tenant in dower has a probable expectation of life. She, on the 
1st May, 18*24, was 50 years of age, healthy and of good habits ; her expectation 
of life, according to an ai)proved table of life annuities, is seventeen years. The 
present value of an annuity of one dollar for 17 years at seven per cent, is yj^^^ 
and of $40.83 j2q'(j, (the interest of S583.33 at 7 per cent.) for the same length of 
time, at the same rate of interest, is $398.66, which sum, with the ioterest thereof 
since 1st May, 1824, the plaintiff is entitled to recover. Judgment is therefore 
rendered for the plaintiff for $523.66. 



Utica Insurance Company vs. Tilman, 

Interest calcalated and received upon a note, upon the principle of 360 days being a year^^ is nsarioiU) 

and renders the note void, (o) 
A corporation is sufiBciently proved by the production of an exemplified copy of the act of incorporatioD) 

and evidence of user under it. 

This was an action of assumpsit against the maker of two promissory notes ; one 
for the sum of §800, and the other for the sum of $2,000 ; the first payable in 30| 
the second in 60 days after date. The defence set up at the trial, and urged on the 
argument of the case, was usury, the evidence in relation to which was as follows : 
A witness for the defendant testified, that he had examined the account of the de- 
fendant in the books of the plaintiff ; that, from that account, it appeared that the 
interest taken by the plaintiffs on the $800 dollar note, was $5.13, and on the 
$2,000 note, $24.50 ; that the true legal interest on the former was $5.06, and on 
the latter, $24.16. A witness called by the plaintiffs, testified that he was the 
secretary of the company, from its incorporatiDU until after the notes in 
[556] question were discounted ; that it was the general rule of the company in 
casting interest, to call 30 days the 12th of a year : and that they usually 
took the interest in advance, at the rate of 7 per cent, for 360 days, and in the same 
ratio for a greater or less time ; that he never knew this rule departed from, except 
on notes payable with interest ; that he, however, did not attend to the calculation 
of interest, that being the business of the clerks, nor did he know the amount of 
interest received on these notes ; that he once showed a clerk in the office, whose 
business it was to compute the interest on notes, a convenient mode of casting it, by 
calling 30 days the 12th part of a year; but that neither the board of directors nor 
himself ever directed the clerks to compute interest in that manner. 

On the trial of the cause, an exemplified copy of the act of incorporation of the 
Utica Insurance Company was produced ; and it was proved, that shortly after the 
passage of the act, and at all times since, the company had an office in Utica, where 



(a) 1 E. S. 606, § 3, 773, § 9. 
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the business of insurance had been carried on in their name, and that the affairs of 
the company had been managed by directors who had been chosen for that purpose 
from time to time. This evidence was objected to as insufficient to prove the plain- 
tiffs a corporation, and the objection was overruled. A verdict was taken by consent 
for the plaintiffs for $806.17, a balance claimed by them, subject to the opinion of 
this court. 

S. Beardsley and W. H. Maynard, for plaintiffs. 

Gr. C. Bronson, for defendant. 

By the Court, Sutherland, J. The principal question raised upon the argu- 
ment of this case was, whether the evidence was sufficient to show that the notes 
were usurious on the ground of the interest having been calculated and retained 
upon the principle of 360 days being a year. It was sufficient yrima facie to 
establish the usury. In the first place, the fact that more than seven per cent, was 
taken was proved ; and to repel any presumption which might be indulged that it 
was taken unintentionally or by mistake, the uniform custom of the coujpany 
to compute the interest upon a principle which would give more than seven [557] 
per cent, was shown. In the Bunk of Utica v. Hillard, (5 Coweiiy 153,) 
the fact of more than seven per cent, having been taken was not shown ; but it was 
contended, that that was to be inferred from the uniform custom of the bank to com- 
pute interest on principles which would give more, and that it was competent to prove 
such custom for such purpose. We held that it was not. The fact of the plantiffs 
being a corporation was sufficiently proved. 

Judgment for defendant. 



Walker and others, of the sloop Rochester; vs, Blackwell and McFarlan. 

a sloop of tonnage required to take ont a license under the act of congress, employed in navigating the 
Hudson river between Albany and New-York, may be proceeded against by attachment under the act 
authorising the arrest of ships or vessels for debts contracted, <S:c. (1 i2. L, 130. Statutes Uh vol, 
b. 49.) (a) 

Error from the Albany mayor's court. Blackwell and McFarlan caused the 
sloop Rochester to be attached under the act authorising the arrest of ships or ves- 
sels for debts contracted, &c. (jR. L. 130 aiid the act amending the same. Statutes 
4th vol, b, 49,) and exhibited their declaration in the mayor's court of Albany, set- 
ting forth, that at the request of W. A., the captain or commander of the sloop or 
vessel called the Rochester, of 144 tons burthen, the plaintiffs furnished to the 
sloop or vessel one chain cable, one anchor, one house box and deck roller, of the 
value of $174 ; averring that the sloop was at the time commanded by W. A., and 
that he had neglected to pay the demand. W. Walker and others appeared and put 
in a plea that the plaintiffs ought not to have or maintain the action against the 
sloop Rochester, her tackle, apparel, &c. because they say that they are the owners 
of the sloop, her tackle, apparel, &c., and that at the time of the furnishing the 
articles, &c., she was used and employed in sailing and plying on the Hudson river 
between Albany and New- York, within the jurisdiction of the stat« of New- York, 
<ind not elsewhere, concluding with a verification and prayer of judgment. De- 
murrer and joinder. The mayor's court gave judgment for the plaintiffs on the de- 
murrer, and a writ of error was brought to this court. 

L. H. Palmer, for plaintiffs in error. The statutes on this subject do [558] 
not authorise the arrest of river craft ; all the terms made use of relate to 

* 

. (a) 2 R. S. 493. Ferry boats, canal boats, Ac., are not 'within the statute. 17 Johns R. 54. 6 
Wend. 564. 5 Hill, 34. 
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vessels navigating the seas or leaving the state ; many of them are exclusively con- 
fined to such vessels, and most of them altogether inapplicable to river craft. The 
statutes speak of voyages, consignees, mariners leaving port, &c. &c. 

A sloop plying on the Hudson river between Albany and New- York, is not a 
coasting vessel, nor engaged in the coasting trade or fisheries. The captain is not 
compelled, under the law of congress, to give an account of the number of seamen 
employed, nor can he retain out of the wages of the hands j% per month for the 
hospital fund ; nor are the hands entitled to the benefit of the fund, which belongs 
only to mariners and seavien. The act of congress passed prior to the cession of 
Louisiana, giving to sailors navigating the Mississsippi the privilege of seamen. in 
relation to this fund, shews, that without that act they would not have had those 
privileges. The decision of this court in Birkheck v. The Hoboken Horse Ferry 
Boaty (17 Johns, R, 54,) is conclusive upon this question. 

P. 8. Parker, for defendants in error. The language of the first act is very 
broad. Ships or vessels of all descriptions are subjected to this proceeding, and 
the amendatory act, extending the remedy to ships and vessels owned by persons 
resident within this state, would seem to include all vessels used in this state. 

The sloop Rochester, being above twenty tons burthen, was bound to procure a 
license as a coasting vessel ; she was therefore a coasting vessel, and might perform 
voyages coast-wise from state to state, at the volition of her owners. The fact of 
her being employed solely on the waters of this state, did not destroy her character 
as a coasting vessel ; on the contrary, she was so employed for the Hudson river, 
which she navigated, is an arm of the sea, which any coasting vessel having a 
license has a right to enter. (3 Cowen, 744 to 748.) The case in 17 Johnson 
stands not in the way of an affirmance of this judgment ; the question there was, 
whether a ferry-boat plying between New- York and Hoboken could be at- 
[559] tached. The court say that boats which never go out of sight of the port 
from which they move, and are used merely as ferry-boats to cross a river, 
are not included within the operation of those statutes ; but they admit that ves- 
sels performing voyages coast-wise may be proceeded against ; and although they 
confine such voyages to those which Kreff'om state to state, it is submitted whether 
that qualification was necessarily added. The ferry-boat was not compelled to 
take a license, being expressly excepted by the 65th section of the act of congress 
of 18th February, 1793. She was not a coasting vessel, and therefore the cases 
are not parallel. 

By the Court, The object of the legislature, in the first act on this subject, (1 
R, L. 130,) was, to make vessels liable for certain demands, by allowing a remedy 
in the nature of admiralty proceedings. The remedy was confined, however, to cases 
of vessels owned by non-residents ; and until the passage of the amendatory act of 
1817, (Statutes, vol. 4, b. 49,) a vessel owned by a resident could not be proceed- 
ed against in this manner ; but the creditor, who had furnished the supplies or other 
necessaries, was confined to his personal action to obtain satisfaction of his demand. 
By that act, the remedy is made general, and ships or vessels of all descriptions, 
are liable to be attached for a debt contracted by the master or commander, owner 
or consignee, in the buildinsr, repairing, fitting, furnishing or equipping such ships 
or vessels. It is admitted there are expressions in the statutes which apply exclu- 
sively to ships navigating the ocean, sailing from one port to another, and engaged 
in extensive commercial operations, but such expressions are necessarily used; for 
the object of the legislature undoubtedly was, to include such vessels. But it does 
not follow that all other vessels are excluded ; on the contrary, the language of the 
act is sufficiently broad to include the case now under consideration. Supplies were 
furnished for the fitting and equipping of a vessel, and the debt was contracted by 
the master or commander; and in such case the remedy is given. By extending the 
act to vessels owned by residents, a remedy in rem is provided in these 
[660] cases, and the party is no longer confined to his personal actioEu la Birh 
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beck V. The Hohoken Horse Ferry Boats, (17 Johns, R, 54,) the court held, that 
the statutes embraced only ships and vessels engaged in foreign trade, or per- 
forming voyages coast-wise from state to state, and did not extend to boats which 
never go out of sight of the port from which they move, and are used merely as 
ferry boats to cross a river. The judgment in the court below, it is conceived, may 
well be sustained without trenching on the decision in 17 Johnson, The sloop at- 
tached in tliis case is a coasting vessel. She is of the burthen of 144 tons, of course 
had, or ought to have had a license as a coasting vessel, and might have performed 
voyages coast-wise from state to state, if her owners had seen fit so to employ her, 
and was, in fact, employed where coasting vessels have a right to navigate. In the 
case of The Steamboat Company v. Livingston, (3 Cowen, 747,) the court of er- 
rors held, that the coasting trade means, amongst other things, commercial inter- 
course carried on between different districts in the same state, and between different 
places in the same district, on the sea coast or on a navigable river; and that a 
voyage, in a vessel of suitable tonnage, from New- York to Albany, is as much a 
coasting voyage, as from Boston to Plymouth or New-Bedford. If, then, the sloop 
Rochester is a coasting vessel, and entitled to all the privileges of such a vessel, it 
is wholly immaterial whether she performs her voyages coast- wise from state to state, 
or between different places in the same district on a navigable river. The court are 
accordingly of opinion, that a sloop of a tonnage required to take out a license un- 
der the act of congress, employed in navigating the Hudson river between Albany 
and New-York, may be proceeded against by attachment under these statutes. The 
judgment of the court below is therefore affirmed. 



Catlett & Keith vs. The Pacific Insurance Co. of New-York. [561] 

Extrinsic evidence is admissible to shew who were intended to be embraced in a policy of insurance 
effected '' on account of the oio«er«," without a designation of the persons intended to be assur- 
ed ; (a) and two out of three owners, who cause an insurance to be effected for their separate benefit^ 
I may maintain an action in their own names on the policy without joining the other owner as a plain- 
tiff. 

If one of three partners in a cargo goes out in a vessel in which the same is embarked as supercargo, 
his power and authority as partner, from the commencement of the voyage^ is merged in his charac- 
ter as supercargo. 

Where the instructions to a master of a vessel are, to proceed to a particular port, and there deliver his 
cargo to A. B. supercargo on board, A. B., as supercargo, has no control over the cargo, until it ar- 
rives at the port of destination ; and the master has no right to deliver it to him in that character, 
until such arrival. And where the voyage is broken up before the arrival of the vessel at the port of 
designation, and the cargo is abandoned by the assured, and the master delivers it to the supercargo, 
such delivery constitates the supercargo the agent of the master, and the subsequent acts of the 
supercargo are to be considered as the acts of the master, who, after the abandonment, is the agent 
of the underwriters. 

A report by the surveyors of a port into which a vessel has put in in distress, that the repairs of a vessel 
would cost $20,000, when the vessel itself was only valued at $10,000, and proof that upon such re- 
port and the request of the master, the vessel was sold by order of a court of vice-admiralty, is sufia- 
dent evidence of a technical total loss, especially where the underwriters put their refusal to pay upon 
other grounds. 

The warranty of American property is established by proof that the vessel is owned by citzens of the 
United States, that she cleared from an American port, and had a register. Proof that a vessel has a 
register, is prima facie evidence that it was on board during the voyage. A copy of the register of a 
vessel from the treasury department of the United States, where it was deposited after condemnation, 
certified by the register of the department, and verified by the certificate of the secretary of the trea- 
sury, under the seal of the department, is admissible evidence. 

This was an action on a policy of insurance, brought to recover a loss upon the 
cargo of the brier Sphinx, insured by the defendants, on a voyage from Alexandria 
(Colombia) to Canton, and back. The cause was tried at the New-York circuit, in 



(a) See ante p. 551, note. 
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November, 182(), before the Hon. Ogden Edwards, one of the circuit judges, 
and a verdict taken for the plaintiflFs, subject to the opinion of the court, on a case 
to be nia<le. 

Tlie (.Itvvl'.iration averred, that the vessel was American property at the time of 
insurance ; th:it the cargo consisted of $30,000 in specie, Spanish milled dollars ; 
and that tho plaintiffs were the owners of, and interested in the specie, to the 
amount of all the money by them insured thereon. 

The whole invoice, adding premiums on specie, &c. amounted to upwards of 
8100,000 ; of which sum, $70,000 were insured by offices in New-York, 
[562] and $26,000 by the Suffolk Insurance Company in Boston, The vessel sail- 
ed from Alexandria on the 31st March, 1818 — Peyton R. Page, master, 
Thomas II. Keith, supercargo. She sustained some injury before she left the Poto- 
mac, by being run foul of by another vessel, which was repaired before she went to 
sea. I)uring the month of April, she experienced heavy seas and boisterous weather, 
and became leaky. On the 2d of May, the master put into Funchall roads, in the 
island of Madeira, where he again repaired, and put to sea on the 16th of that 
month. From the 20th June to the 16th July, the vessel again suffered from 
heavy weather and rough seas and was so much strained, that on the 17th July she 
made three feet of water in fifteen minutes, and it was with great difficulty the crev 
could keep her free with all the pumps going. On the 18th, it was determined to 
make for the first port, and the brig was kept away for the isle of France, where 
she arrived on the 29th July. A survey was held on board of the brig, and the 
cargo landed by order of the surveyors, for the purpose of enabling them the more 
effectually to examine her condition. On the 14th Augvsty a second survey was 
had, when it was found that eiirht of her futtocks were broken on her larboard side, 
and two or three on her starboard side. The surveyors reported, that the brig 
could be repaired, but that the cost at that place would be $20,000 ; upon which 
report, and upon the request of the captain, the court of vice-admiralty in the Isle 
of Franco, ordered the brig to be sold, and she was sold accordingly. The cargo 
was delivered to Mr. Bickham the American consul at the Isle of France, who was 
the agent of Thomas R. Keith, the supercargo ; the captain and supercargo- having 
selected him as the most suitable person to take charge of the specie. The master 
testified, that he considered the supercargo as part owner of the cargo, and believed 
that the delivery of the specie to Mr. Bickham was the best disposition he could 
make of it, for those who might be interested in the cargo. The master shortly 
'after, left the Isle of France, and had no knowledge of what became of the specie 
after the delivery of it to Mr. Bickham. It however appeared, that the 
[583] supercargo invested the specie at the Isle of France, where dollars sold at 
from 22 to 24 per cent, advance, in cotton, and shipped the same to Jiiver- 
pool, in Enirland, where it netted £10,703 2,?. 8^. sterling. 

On the 16th Novembrr, 1818, Thomas R. Keith, at the Isle of France, wrote a 
letter to James Keith, junior, one of the plaintiffs, in which he mentioned having 
written per Capt. Page, on the 5th October, but, as he learnt the captain was de- 
tained at Bourbon, he had concluded to forward a copy of the protest, sales, &c. 
He mentioned, that not being able to procure a passage to Canton, he had invested 
his funds in Surat cotton, stating the price, which he said was high ; but at the time 
the purchase was made, the quotation from England Would leave a profit, and from 
the information received, he thought it the best mode of laying out the funds. Nor 
was this opinion altered, until the evening before writing the letter, when a ship a^ 
rived from Bordeaux, which reported so differently from any thing he had heard at 
the Isle of France, that he was fearful the result would be unfavorable and ex- 
pressed a hope that the plaintiffs had abandoned both vessel and cargo. 'On the 9th 
Fehniary, 1810, Charles J. Catlctt, residing at Alexandria, district of Columbia, 
wrote Le Roy, Bayard & Co., of New- York, to abandon to the defendants so much 
of the cargo of the brig Sphinx as was insured by the policy of the defendants, who 
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on the 24th February, gave notice to the defendants, that the voyage was broken up 
and defeated oy the condemnation of the vessel at the Isle of France, and in behalf 
of the owners, abandoned to the defendants so much of the cargo of the vessel as 
was insured by their policy, for twenty-five thousand dollars, dated 2d February, 
1818, claimed payment, and transmitted several documents establishing proof of loss, 
saying that proof of interest would be furnished without delay. 

Amongst the preliminary proofs produced at the trial, were the following docu- 
ments: 1. An affidavit of the plaintiffs, made on the 27th February, 1819, enume- 
rating the several policies effected on the vessel ; 2. An affidavit of interest made by 
Catlett, one of the plaintiffs, on the 2d April, 1819, stating that he, together with 
James Keith, jun. and Thomas R. Keith, were the owners and only owners 
of the cargo of the brig Sphinx, he being owner of one-half thereof, and the [564] 
said James Keith, jun., and Thomas R. Keith being the owners of the other 
half; and that he, the deponent, and J. and T. Keith, were the owners of ^ the brig, 
and that they are all native citizens of the United States ; 3. The original invoice, 
and the original bill of lading of the vessel, dated the 31st March, 1818, stating 
that 90,000 Spanish milled dollars had been shipped on board the brig Sphinx, by 
Charles J. Catlett, James Keith, jun. and Thomas R. Keith, $45,000 being the 
property of James Keith, jun., and Thomas R. Keith, and $45,000 the property of 
Charles J. Catlett ; 4. A letter from Charles J. Catlett to Le Roy, Bayard *& Co., 
dated the 29th January, 1818, ordering insurance on joint account of himself and 
James Keith, jun., upon the brig Sphinx, against all risks on vessel, $10,000, and 
on specie shipped, $70,000 ; 5. The policy of insurance of the defendants, dated the 
2d February, 1818, whereby an insurance was effected by Le Roy, Bayard & Co., 
on account of the owners, to the amount of $30,000 on all goods laden or to be 
laden on board the good American brig, the Sphinx, the risk to commence from the 
lading; 6. A letter from Charles J. Catlett to Thomas H. Perkins, of Boston, dated 
the 5th March, 1818, ordering an insurance on the cargo of the brig, to the amount 
of $26,000, on account of Charles J. Catlett, James Keith, jun., and Thomas R. 
Keith, which was effected by obtaining the Suffolk Insurance Company, in Boston, 
to imderwrite to that amount; 7. A letter of instructions from the plaintiffs to 
Thomas R. Keith, dated the 26th March, 1818, instructing him to invest the 
$90,000 shipped, in purchases at Canton, and, if necessary, to negotiate a credit for 
a sum not exceeding $30,000 more; 8. A letter of instructions from the plaintiffs 
to Capt. Page, dated the 28th March, 1818, directing him to take command of thie 
brig and proceed to Canton, and there deliver his cargo to Mr. Thomas R. Keith, 
supercargo on board, who would furnish him with a return cargo, &c. 

In chief, a copy of the register of the Sphinx was produced and read in evidence, 
though. objected to. It purported that the register had been received at the 
treasury department, after the condemnation of the vessel at the Isle of France. [565] 
The copy was certified by the register of the treasury, whose certificate was 
verified by another from the secretary of the treasury of the U. S., under the seal of 
his department. The captain testified, that after the voyage had been determined 
on, and whilst he was preparing for it, he heard James Keith, jun., say that he had 
given to his brother. Thomas R. Keith, one-third of his interest in the shipment, 
and that he was to have a third of the profits. Witness knew, or had good reason 
to believe, that Thomas R. Keith had no money to ship upon the voyacre. The 
declaration of James Keith, jun., was made after the 20th February, 1818, in the 
counting-room of Charles J. Catlett, who, on being asked his opinion, said that it 
would be an insurable interest, and that they were short insured about $30,000; 
that ho would write to T. H. Perkins, of Boston, to ffect further insurance, and 
that Thomas R. Keith's interest should be insured in the Boston policy. Mr. Sands, 
in whose hand writing, an assistant president of the Pacific Insurance Company, the 
preliminary proofs produced at the trial had been shewn to be, testified, on the ex- 
amination of the defendants, that he became rice-president of the company about 
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five or six years after the date of the insurance in this case, that until then he knew 
nothing of the matter ; he had understood the ground of defence to be, the partner- 
ship of the parties, and never understood that there was any question as to the loss 
of the vessel. W. 11. Jones testified, that he was secretary of the company at the 
time of the loss. The payment was resisted on various grounds, though he had no 
positive recollection of any other grounds than the partnership of the parties, and 
the investment of the money in cotton, at the Isle of France. A stipulation be- 
tween the parties, dated the 26th July, 1819, was read in evidence by the defend- 
ants' counsel, the purport of which was, that the assured should take the proceeds 
of the cotton shipped at the Isle of France to Liverpool, without prejudice to their 
claim upon the underwriters ; and in case of a recovery against the undei*writers, the 
amount received by the a-ssured as the proceeds of the cotton, it was agreed, should 

be credited to the underwriters. 
[566] A verdict was taken, by consent, for $18,315.13. Interest was computed 
from the 1st September, 1824,. with power to the court to increase or di- 
minish the amount, should the court be of opinion that the plaintiffs ought to recover, 
and that the interest ought to begin at an earlier or later day. 

J. DuER, for plaintiffs. It is objected by the defendants, that Thomas R. Keith 
ouirht to have been joined as a party in this suit, having a joint interest with the 
plaintiffs in the specie shipped. Admitting he was an owner when the risk com- 
menced, he had no interest in the subject of the policy. The insurance was effected 
by Le Roy, Bayard & Co., at the request of Catlett, for the benefit of himself and 
James Keith, jun. The policy was filled up in the name of the agents, on account 
of the oioners. On the 2(Z February, the date of the policy, Catlett and Keith 
were the sole owners. The letter of instruction is conclusive evidence for whose 
benefit the insurance was effected, and was properly resorted to, to prove the fact. 
(2 Caines, 203.) To have rendered it necessary to have made Thomas R. Keith a 
plaintiff, it should have appeared that he was interested at the time of effecting the 
insurance. Being a part owner at the commencement of the risk, gave him no 
claim under the policy previously effected. (2 Bos. ^ PuL 155.) It cannot be 
denied, that one of the several partners may insure in his own name, on his own ac- 
count, and recover in proportion to the quantum of interest he proves at the trial. 
(1 Caines, 276. 11 Johns. R, 302. 1 Paine's R. 615.) 

There is sufficient evidence of a total loss to justify the abandonment. The court 
will draw the same conclusions from the testimony on a verdict subject to the opinion 
of the court, which a jury w^uld have been warranted to draw. (14 Johns. K 
270.) 

The warranty that the brig was an American vessel, or had a national character, 
is supported by very different proof in time of peace, than what would be required 
in time of war. The voyage in this case was undertaken in a time of peace, and 
therefore, it was only necessary to shew that the vessel was owned by Ameri- 
[567] can citizens. In time of war, it would be necessary to shew that she had a 
register, and that it was on board. Here the proof of ownership by the 
plaintiffs, being American citizens, was sufficient without the aid of any documentary 
evidence. (4 East, 137.) The necessary documents will be presumed to have 
been on board, unless doubts or suspicions are raised by proof. (2 Serg. d' Rawle, 

LoiJ.) 

The right of the plaintiffs to abandon and recover as for a total loss, was not af- 
fected by the investment of the specie by Thomas R. Keith, in the purchase of cot- 
ton at the Isle of France. After the abandonment, Thomas R. Keith remained 
qiiasi agent or trustee of the insurers, and had a right to dispose of the cargo as he 
thought most for the interest of the concerned ; and if he acted with fidelity, and 
not with a view to his own benefit, the investment of the specie in the purchase of 
cotton was no waiver of the abandonment, nor did it prejudice the claim against the 
insurers for a total loss. (5 Johns. 310.) He hpd a right to invest the cargo ia 
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the most convenient property for transmission. (1 D, ^ E, 611.) At all events, 
the plaintiffs cannot be prejudiced by his acts ; he was the agent of the captain, 
whose instructions were, to deliver the cargo to him on the arrival of the vessel at 
Canton, but not before. By the acceptance of the appointment of supercargo, his 
rights and powers as a partner or joint owner were suspended, and merged in his new 
character. He had lost the possession and control of the property in transitu, and 
his functions as supercargo could not be exercised until the arrival of the vessel at 
Canton. He was not a party to the policy of insurance, and could not, by any act 
of his, destroy the plaintiffs' right to abandon. Every partner may insure for him- 
self, and abandon for himself. 

If entitled to recover, the plaintiffs ought to be allowed interest from 1819, when 
the cargo was abandoned, and documents, shewing the loss of the vessel, were ex- 
hibited to the defendants. 

P. A. Jay, for defendants. Granting the plaintiffs all their facts, and all their 
law, they have recovered one-sixth more than they are entitled to, one-third of 
James Keith, junior's share of the cargo having been conveyed to Thomas 
R. Keith. If Thomas R. Keith can come in as a part owner under the poli- [568] 
cy, then the action must fail for the non-joinder of him as a plaintiff. If not 
entitled to be considered as an assured, then the plaintiffs cannot recover for his part. 

Who are the parties to the contract ? The insurance was effected for the benefit 
of the oivners of the property laden and to be laden on board the vessel. Until the 
property could be identified, the pwners could not be known. If by the word orvn- 
ers is meant the proprietors of the property, then evidence of who were intended to 
be assured, limiting the policy to a less number than all embraced within its terms, 
was inadmissible. (2 Cranch, 419. 8 Johns. R. 192.) If the rights of the par- 
ties are to be tested by the fact of who were the owners at the date of the policy 
and not at the commencement of the risk, then there is a total failure of proof, as 
there were no owners until long after its date, the specie probably not being ship- 
ped until the day of the sailing of the vessel. 

The vessel was not duly documented. It is said it was a time of peace; but is it 
supposed, because England and France were not at war in 1818, that all the rest of 
the world were hushed in peace? In 1818, there were wars; there were bellige- 
rents ; and we were neutrals. The proof of the register was defective. A docu- 
ment^certified by an officer not authorized by law to perform such duties, is not evi- 
dence ; but if there was a register, it ought affirmatively to have been shewn that it 
was on board during the voyage. There is no proof that the vessel had the Ameri- 
can national character, though it was provea that the plaintiffs, being American citi- 
zens, owned her. 

There is no proof that the vessel conld not have been repaired at the Isle of 
France for a moiety of her value. It is said the repairs would have cost $20,000 ; 
but the value of the vessel is not shewn. 

The preliminary proofs were imperfect. When the vessel was abandoned, $25,000 
was claimed from the insurers; now $30,000. Then three persons were represent- 
ed as having an interest in the cargo insured; now but two. Then the in- 
terest of James Keith, jun., was represented as being the half of a moiety; [569] 
now two-thirds of a moiety, and that depending for proof upon the declara- 
tion alone of the plaintiffs. 

The investment of the cargo at the Isle of France, by one of the owners, in a new 
adventure, discharged the defendants. The rights of Thomas R. Keith, as a joint 
owner, did not merge in his character of supercargo. (2 Liiermore on Agency, 
216.) As part owner, he had the right to accept the property at the Isle of France. 
He did, so accept it, and invested it in a new adventure. It was not invested to be 
sent home, but was embarked in a new speculation; and if it is allowable to an 
owner thus to control the property, he may continue his adventures ad ir^nitum^ 
and still insist upon his abandonment. 

Vol. I.— 11. 
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G. Griffin, on same side. The preliminary proofs were not sufficient. When 
proof of interest was exhibited, three persons were shewn to be interested ; but it 
appearing that one of them had appropriated the property, and embarked it in a 
new speculation, it is now attempted to get rid of the consequences of such inter- 
ference, by shewing that he acquired his interest after the policy had been effected. 
On the trial, it was not pretended that tlie preliminary proofs were perfected previ- 
ous to 1824, though now, interest is claimed since 1819, though there is no proof 
to support such claim. 

A description of the national character of a vessel in a policy, is equivalent to a 
warranty that she possesses such character. (8 Johns, R. 319) The vessel was de- 
scribed as American. There is no proof that she was such, nor that she was duly 
documented, and had her register on board. The copy register produced was not 
evidence, unless made so by statute. (1 Starkie on Ev, 154.) The fact, that the 
register of the treasury was the keeper of the paper, did not give him the right to 
certify it, to be used as evidence. (14 Johns. R, 308.) If the vessel had a regis- 
ter, there was no proof that it was on board, and unless it was on board, it was 
useless. To entitle a plaintiff to recover, he must affirmatively prove his warranty; 
it is preliminary to his right to recover. The case in Serg. 4* Rawie, is distin- 
guishable from this. There the national character of the vessel and owners 
[570] was proved ; here, it is proved only by the affidavit of the plaintiffs. There, 
the only question was, whether the register was on board, which the jury 
were left to presume from the circumstances of the case ; here, the captain was ex- 
amined by the plaintiffs, and might have proved the fact, if it existed. 

There was no evidence that the vessel could not be repaired for a moiety of its 
value. Allowing the probable expense to be $20,000, where is the proof that the 
vessel was not worth $30,000 ? The deterioration must be two-thirds, to autho- 
rize an abandonment. 

Thomas R. Keith ought to have been made a co-plaintiff. It is admitted he was 
an owner when the voyage commenced, and the policy commenced on the attaching 
of the risk. (2 Taunt. 237.) The settled legal construction of th^ policy cannot 
be varied by parol proof. If there was a mistake, chancery only could correct it. 

Proof of who were the owners intended to be insured, was not admissible. But 
admit the letter to Le Roy, Bayard & Co., does it vary the insurance ? When Cat- 
lett and Keith were apprised that the insurance had been effected by their agents, 
for the benefit of the owners generally, they ratified the act, as they had right to 
do. On the day of sailing, they made out their invoice, in which they state Thomas 
R, Keith, to be an owner, and charge him with a share of the premium of insn- 
rance. They subsequently obtained an insurance in Boston, and there the name of 
Thomas R-. Keith was inserted. The abandonment was on account of the otvners. 
Surely, Thomas R. Keith was then an owner, and in the proof of interest submitted, 
he is stated to be an owner. 

The interest averred in the declaration, is variant from that proved. If the assur- 
ed aver an entire interest in themselves in the subject assured, such averment is not 
supported by evidence of a joint interest with others. The probata and allegata 
must agree. (2 Cranch 440. 3 Starkie's Eo. 1159.) 

Any act of ownership, subsequent to an abandonment, waives the abandonment. 
Thomas R. Keith was an owner, either legally or equitably; an equitable interest 
is protected at law, (8 Johns. R. 152,) and the corresponding liabilities and 
[571] obligations attach. At all events, he was a partner ; and though not a gene- 
ral partner, the adventure in which he had embarked with the plaintifife, 
created a special partnership, and as such, he had the power to bind his co-partnen 
in any matter relating to the common concern. (20 Johns, R. 611.) He had an 
interest in the property which gave him the right to control it. He might abandon, 
or he might choose to continue his dominion over it. He chose the latter. *i^^ 
property was safe in the hands of the American consul. The dollars, of which A« 
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cargo consisted, sold at an advance of 22 to 24 per cent. ; and, instead of leaving 
the money, or investing it in bills, he entered into a cotton speculation, and no 
thought of abandonment occurred until he learnt the probable ruinous consequences 
of his speculation. Then he wrote to his co-owners to abandon, but not before. It is 
most evident he did not act as the agent of the insurers in the investment of the cargo 
in cotton, but intermeddled with it for his own advantage, and thereby the abandon- 
ment was waived ; for it is only in consequence of the absolute renunciation of all 
right, possession and use of the property, that the insured are entitled to recover 
for a total loss. (10 Johns. R, 177, confirmed in error, 12 Johns. R. 26.) The 
idea of the power and rights of a joint owner being merged in the character of a 
supercargo, is novel, and, until this case, was never before suggested. Although 
Thomas K. Keith was the owner of only one-sixth of the cargo, on the breaking 
up of the voyage at the Isle of France, in the absence of his co-owners, he had the 
absolute right to control the property. (1 Dallas 119. 12 Serg. ^' Rawle, 248.) 

D. B. Ogden, in reply. It is not competent to the defendants now to object to 
the want of proof of the national character of the vessel or of the loss sustained. 
This should have been done on the presentment of the preliminary proofs. Then 
the only objections were made, that Thomas R. Keith was a partner, and that as 
such partner, he had waived the right to abandon by the investment of the funds at 
the Isle of France. If a party places his objections to preliminary proofs on a par- 
ticular point, he cannot afterwards suggest an insufficiency in other particulars, 
because, had it been stated, the defect might have been supplied. The [572] 
American character of the vessel was proved by the affidavit of Mr. Catlett, 
which having been used by the defendants for one purpose, became evidence of all 
contained in it. The vessel sailed from an American port, was commanded by an 
American captain, and in the absence of all circumstances creating suspicion, the 
presumption is in favor of a compliance with the warranty. The register was suffi- 
ciently proved ; it was authenticated under the seal of the treasury department of 
the U. S. {Laws U. S., Story^s ed. 1st vol. 272, Revenue Laws.) When a seal 
is given by law to a public officer, any paper authenticated under that seal is evi- 
dence. As to the proof of loss, the probable expense of repairs was stated at 
$20,000, and from the letter of instructions, ordering insurance, it appears the vessel 
was valued at only $10,000. 

Whether Thomas R. Keith ought to have been joined as a plaintiff, depended 
upon the question, whether he was a contract i7ig party to the policy of insurance. 
This being an action on contract, can be brought only in the name of the parties con- 
tracting ; and if brought in the name of subsequent owners, the plaintiffs would be 
nonsuited. The policy was effected at the request of and for the benefit of the 
plaintiffs ; and though others acquired an interest before the risk attached, they 
could not join in the action. That one or more partners or joint owners can insure 
their separate interests, and that the acts of the parties themselves may be given in 
evidence to shew the facts, has been determined by the court. (1 Caines, 276. 2 
Cai7i€s, 203. 11 Johns. R. 302.) 

As to the investment of the funds by Thomas R. Keith. He was not a partner, 
but a joint owner, and his connection with the plaintiffs was confined to this one com- 
mercial adventure. But if considered a partner, his conduct could not affect the 
rights of the plaintiffs. One joint owner or partner may assure his separate interest, 
and when a loss happens, he has the right to abandon, of which right he cannot be 
deprived by any act of his partners ; for if so, he looses the rights of an assured. 
Whatever might be the effect of the acts of a partner who was jointly assured, the 
acts of an owner who had no interest in the assurance, could not injure the 
claims of the assured. One partner may bind another in any act relating to [573] 
the partnership business, but not out of the scope of the partnership concern. 
What right had Thomas R. Keith to interfere with the funds previous to the arrival 
of the vessel at Canton, where it was contemplated the funds should be used and no 
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wlic»re else ? The captain knew the terms of the partnership. Would he Lave been 
justified to have taken the directions of Thomas R. Keith, gone to France, disposed 
of the cargo, and permitted him to have received the avails ? Nor could Thomas R. 
KiMth, as supercargo, commit the rights of the plaintiiFs. He was supercargo for a 
special voyage, acting under a limited authority, expressed in his letter of instruc- 
tions ; his functions did not connnenco until the arrival of the vessel at Canton. In 
case of the breaking up of the voyage by reason of stress of weather, the general 
law of insurance threw the agency of ship and cargo on the master ; and it belonged 
to him, and not the supercargo, notwithstanding the opinion expressed in 2 Liver' 
vtore, 210, that the power of an agent can never be in abeyance. The author cites 
12 East, 881, in support of the position assumed by him ; but the case in East, in- 
stead of supporting, contradicts the principle assumed. So also. Judge Thompson, 
of the U. S. bench, is of a ilifiFerent opinion. (1 Faine, 619.) ]iy the abandon- 
ment of the cargo, the insurers were put in the place of the assured, and from that 
moment the master became the aijent of the underwriters. The master delivered 
the cargo to the American consul, believing such to be the best disposition he could 
nmke of it for the benefit of those interested. The captain being the agent of the 
insurers, could not divest himself of that character by transferring his authority to 
another ; nor could his acts affect the rights of the assured. If Thomas R. Keith, 
as admitted on the other side, had the right to receive the cargo and purchase bills 
at the Isle of France, then he had the right to lay out the specie in the purchase of 
such property fis he thought most advisable, and the only limitation to his authority 

was, that he should act in good faith. As to the question of the allowance 
[574] of interest, in case the plaintiffs were permitted to retain their verdict, the 

counsel adverted to various facts in the case, from which he argued, that the 
liability to pay accrued in 1819, instead of 1824. 

By the Court, Sutherland, J. The most important inquiry in this case is as 
to the relation in which Thomas R. Keith stood to the plaintiffs on the record at the 
time when the insurance was effected, or the policy attached, and also when the loss 
occurred at the Isle of France. 

If he was one of the assured, then he was a party to the contract, and should 
have united in the action ; and upon that hypothesis, it seems also to be conceded 
that his interference with the property after the disaster at the Isle of France, would 
discharge the underwriters. {Ogde7i ^ Murray v. Neio-York hisurance Company, 
10 Joh7is. R. 177, and 12 Johns. R. 25, S. C. in error, and cases there cited. 
See also Cranch, 272.) 

The policy bears date on the 2d day of February, 1818. The only designation 
which it contains of the assured is in its commencement, where it states, ** that Le 
Roy, Bayard <^ Co., on accoujit of the owners, did wake insurance.^^ The author- 
ity under which they acted in procuring the insurance, is proved to have been the 
letter of Charles J. Catlett to them of the 29^A January, 1818. In that letter, 
Mr. Catlett requests that the insurance may be effected on the joint account of Mr, 
James Keith, jun. and himself. That such was the intention of Catlett and Keith 
at the time, and that they supposed that the policy in question was on their sole ac- 
count, is further proved by the testimony of captain Pasre, who states, that when 
Catlett was first apprised of the intention of Mr. James Keith to give his brother 
an interest in the adventure, and was asked by James Keith whether that interest 
was an insurable one, he replied that it was, and that they (Catlett and James Keith) 
were th^n insured about $80,000, and that he would write to Mr. Perkins, of Bos- 
ton, to effect further insurance, and that Thomas R. Keith'^s interest should he in- 

sured in the Boston policy. 
[575] We accordingly find, that on the 5th of March, 1818, Mr. Catlett writes 

to Mr. Perkins, his Boston correspondent, and requests him to effect insur- 
ance on $26,000 of the specie, for account of James Keith, jun,, Thomas R. Keith 
mnd Charles J. Catlett, and states in his letter, that James Keith, iun. and himself 
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had already had insurance effected on $80,000. But this evidence is objected to 
as incompetent, on the following ground: That it appears from the deposition of 
captain Page and the other evidence in the case, and indeed is not denied, that 
Thomas R. Keith had an interest in the cargo to the amount of one-sixth, previous 
to the lading it on board the vessel ; that the term owners in the policy means, in 
judgment of law, owners at the time when the policy attaches, which is when the 
cargo is put on board; that such being the construction of law upon the policy, and 
it appearing that Thomas R. Keith was at that time interested in the cargo, he was 
an owner, and therefore one of the assured within the meaning of the policy ; and 
that parol evidence was inadmissible to control or explain the intendment of law. 
The principle here advanced, I apprehend, is not applicable to a case like this; the 
assured were not named in the policy ; who they were, must therefore be ascertain- 
ed by extrinsic evidence. The general term owner is used not, as it seems to me, 
in its strict technical and legal sense, but as equivalent to whomever it may concern^ 
leaving the party who may claim the benefit of the policy, to establish by evidence, 
that he caused it to be effected for his own security. This principle seems to be 
fully recognized in the case of Lawrence and Whitney v. Van Home and Clark' 
son, (1 CaineSi 276.) There it was a joint adventure by three parties, having dis- 
tinct interests. The plaintiffs being one of the parties, effected an insurance to a 
certain amount, on the cargo generally, whether in their own names or as owners 
does not appear; and it was contended that the legal construction of the policy was, 
that the whole cargo was insured, and that it was not competent for a party, under 
such a policy, to aver in his declaration an interest of one-third and recover accord- 
ingly ; that he was bound to specify in his policy the interest in the cargo 
which he intended to insure. But it was held by the court that the assured [576] 
is not required to state the particular interest or proportion of interest which 
he intends to have ini^ured ; that it is sufficient if he have an insurable interest to 
the amount insured, and it is immaterial whether it be a distinct or undivided -share. 
And it is remarked, that it may often be difficult to ascertain the interest of each 
with certainty; that the owners are equitably entitled to their shares in severalty, 
and that the interest of each ought to be permitted to' be severally enforced unde.r a 
general policy. In the present case, (it is further observed by the court,) it appears 
that the insurance was in fact infeiided for the several i?iterest of one of the par- 
ties, and a witness, who was one of the partners, testified that the plaintiffs had no 
authority to insure except on their own account. Now if it be admissible to show 
by extrinsic evidence, that the term cargo, as used in a policy, means not the whole 
cargo, but an undivided share or interest in it, why is it not competent to shew by 
the same species of evidence, that the word owners, in a policy, was not intended to 
embrace all the owners, but such of them only as caused the insurance to be effect- 
ed ? The evidence contradicts the policy as much in the one case as in the other ; 
but in truth, it is no contradiction ; it is only reducing to certainty that which was 
left uncertain by the general phraseology of the policy. (Murray v. The Colum- 
bian hisurance Compaiiy, 11 Johns, JR. 311. Marsh, on Insurance, 682, 710, 
730. Lawrence v. Sebor, 2 Caines\s R. 203.) I am of opinion, therefore, that 
the plaintiffs were properly admitted, to shew that the insurance was effected by 
them, to cover their own individual interest in the adventure, and that they have 
ehewn it by competent evidence. The action, therefore, is properly brought in their 
names only, and th,ey cannot be prejudiced by the acts of Thomas R. Keith, on the 
ground of his being one of the assured. 

If Thomas R. Keith was not one of the assured, then it seems to me not very im- 
portant, to determine what was the precise character of his interest in the adven- 
ture. If he was a partner, it was in a limited and special partnership, confined to 
this transaction only ; and I am inclined to think Ihat the views of judge Thompson 
on this point are sound ; that, under the circumstances of this case, adndt- 
ting Thomas R. Keith originally to have been a partner, his power and au- [577] 
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thority as partner were, when the voyage commenced, merged in his character of 
supercargo. (1 Paine' s R, G19.) I do not perceive the legal absurdity which this 
position is supposed, by the defendant's counsel, to involve. An adventure is agreed 
upon, upon the joint deliberation and advice of all the parties concerned. Its de- 
tails are arranged, and all the precaution taken to render it successful, which the 
joint wisdom of all can suggest. Cannot one of the partners be deputed, under 
special instructions as supercargo, to carry the views of all into eflfect, without arm- 
ing him with authority to substitute his own judgment and discretion in lieu of his 
special instructions ? It may be conceded, without affecting the argument in this 
case, that, in relation to third persons, ignorant of hLs special character, dealing with 
him as partner, his acts in relation to the partnership property, would still bind all 
the partners ; for here, the special character in which Thomas R. Keith acted for 
the voyage, was known to Capt. Page. He admits that he had frequently seen his 
letter of instructions, and his own letter of instructions discloses the fact that Mr. 
Keith accompanied him as supercargc^.- It directs him to proceed to Canton, in 
China^ and there deliver his cargo to Mr. Thomas R, Keith, supercargo on hoard. 
The bill of lading, signed by the master, speaks the same language, and binds him 
to deliver the cargo at Ca7ito?i, to Thomas R, Keith, supercargo. As supercargo, 
he had no control over the cargo, until it arrived at the port of destination ; and the 
master had no right to deliver it to him in that character until then. After the dis- 
aster, the master became the agent of whomsoever it might concern. If there was a 
valid abandonment, he became the agent of the underwriters ; and his delivery of 
the cargo to Thomas R. Keith, (if it is to be considered as a delivery to him,) was 
a delivery to him as his own agent; and the subsequent acts of Keith are to be con- 
sidered as the acts of the master. They were, at all events, not the acts of an own- 
er. (7 Johns. R. 412, 514.) 

2. The proof of loss was prima facie sufficient. The master states, in his depo- 

sition, that the surveyor, after a thorough examination, reported that the 
[578] vessel could not be repaired at the Isle of France for less than 820,000; 

upon which report, and the request of the deponent, the court of vice-admi- 
ralty directed her to be sold. It is said that the master does not even state that he 
believed the report of the surveyor in this respect to be true ; but that is the neces- 
sary inference, when he made it the foundation of an application to the court of vice- 
admiralty, for her condemnation and sale. The only proof of the value of the 
vessel, is contained in the letter from Mr. Catlett to Le Roy, Bayard & Co., of 
January 29th, 1818, under which they effected the policy. It is there valued at 
$10,000 ; and if that letter is competent evidence, it is sufficient. No doubt was 
ever expressed by the defendant, that the technical total loss was sufficiently estab- 
lished. They put their refusal to pay on other grounds. 

3. The warranty of American property was sufficiently established. It is proved 
by the affidavit of Charles J. Keith, of the 2d April, 1819, that she was owned by 
citizens of the United States. She cleared from an American port ; and I am in- 
clined to think that the register was sufficiently proved. A copy was produced from 
tiie treasury department of the U. S.. (where the original is required to be filed 
after a vessel is condemned,) certified by the register of the department, and the fact 
of his being res;ister, attested by the secretary of the treasury, under the seal of the 
department. Proof that there was a register was prima facie evidence that it was 
on board during the voyage. (2 Serg. 6f Rawle, 133.) 

4. As to the question of interest : it commenced 30 days after the preliminary 
proofs were exhibited to the officer. There is no direct positive proof in the case 
when they were exhibited. The abandonment was made on the 24th February, 
1819; and the principal documents to establish the interest of the plaintiffs, appear 
to have been prepared as early as February and April of that year. I allude to the 
affidavit of Charles J. Catlett and James Keith, jun., of the 27tb of February, 
1819, and the separate affidavit of Catlett, of the 2d April, 1819. * The agreement 



OoffOBBE, 1828.] or THE STATE OF NEW- YORK. 579 

Gatlett V. Paoifio Insurance Company. 

between the plaintiffs and the defendants, of the 26th July, 1819, which is attached 
to and made a part of the case, shows, 1. That the plaintiffs at the time 
knew that the cargo had been invested in cotton at the Isle of France, and [579 1 
shipped to Liverpool ; and 2. That a suit was then contemplated against the 
underwriters. 

Now the probability is extremely strong, that the knowledge of the defendants as 
to the transaction at the Isle of France, was derived from the preliminary proofs; 
and' it is also very improbable that the parties, in a formal article of agreement, 
would speak of a contemplated suit, if the foundation for a suit had not already been 
laid, by the exhibition of preliminary proofs, and the refusal of the underwriters to 
pay ; this evidence is corroborated, in some degree, by the testimony of Sands and 
Jones, the former secretarys of the company. Mr. Jones was secretary at the time 
of the loss; and payment^ he says, was resisted on various grounds. Payment 
could not be demanded until the preliminary proo& were exhibited, and the grounds 
oh which it was resisted grew out of them also. 

I think it is established prima facie, by the testimony of Mr. Bayard, that the 
letter of Catlett to Le Roy, Bayard & Co., of the 29th January, 1818, which re- 
quested insurance to be effected, was exhibited to the underwriters when the insu- 
rance was effected. 

On the whole, I think a jury would be authorized in inferring from the facts and 
circumstances in the case, that the preliminary proofs were made some time during 
the year 1819, and the interest, therefore, ought to commence, say from January, 
182e 
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CASES IN ERROR. 



yiuRRAY, impleaded with others, appellant, and Blatchfobd and others, re- 

spondents. 

A release of a debt by fcwo administrators, without the ooncurrenoe of a third administrator, is good, 
and the dissent of the third, forms no objection to its validity. Executors and administrators stand 
on the same ground ; their liabilities and responsibilities, and their rights, interest and authority, over 
the estate of the deceased, are the same, (a) 

The doctrine of lis pendens is not applicable to an interlocutory proceeding : as where notice was given 
of an intended application to the chancellor, by one of three administrators, for the suspension of the 
powers of the administration, and the appointment of a receiver, on the alleged grounds of the insol- 
vency of one of the co- administrators, and the advanced age and infirmities of the other. 

A compromise, made by a debtor of the estate with the administrators, whose powers were thus sought to 
be suspended, and a release executed by such administrators after such notice, was held operative, 
notwithstanding such notice. 

An answer to a bill in chancery, charging fraud, responsive to the blU^ denying the charge, and uncon- 
• tradicted by evidence, rebuts the idea of fraud. 

Persons interested in an estate, may pursue property into the hands of any person who colludes or con- 
spires with the executor to produce a devastavit. Collusion is any intermeddling with the executor or 
the assets of the testator, by which the executor is guilty of a violation of his duty. 

A release of a debt, on a compromise with the debtor, executed by the administrators, though contrary 
to the wishes of one -third of those entitled to distribution, will not be set aside whire there is no 
fraud or collusion shewn between the debtor and the administrators. 

Appeal from the court of chancery. John B. Murray and John P. Mumford 
were partners in business, as merchants, in the city of New- York, under the firm of 
Murray ^ Mumford, which partnership terminated in 1806. In 1818, Mumford 
filed a bill in the court of chancery against Murray, claiming a large balance as due 
to him, and praying an account, Murray put in his answer to the bill, a replication 
was filed, but before publication passed, the complainant, in 1820, died in- 
testate, leaving a widow and six children, viz. John I. Mumford, Charles F. [584] 
Mumford, Harriet, the wife of John D. Keese, Julia Ann, the wife of Richard 
M. Blatchford, Maria A., wife of James C. Bliss, and Caroline M., the wife of Daniel 
E. Dunscomb. Administration upon the estate of the intestate was granted to his 
widow, Mary I. Mumford, his son, John I. Mumford, and his son-in-law, Daniel E. 
Dunscomb, who exhibited their bill of revivor and supplement against John B. 
Murray, who answered to the same, and the cause was put at issue, and proofs taken. 
In January, 1822, a decretal order was made, requiring the defendant to account. 
The defendant appealed to this court, which appeal was dismissed for want of pros- 
ecution, in September, 1822. In December, 1822, the defendant obtained a re- 
hearing in the court of chancery, and the decretal order of the preceding January 
was confirmed. The defendant again appealed, and in September, 1823, the second 
appeal was also dismissed, for the want of prosecution. An account was then taken 
before a master, who, in September, 1824, reported in favor of the complainants, to 
the amount of about $90,000, which report was confirmed by an order entered on 
the 26th January, 1825. 



(a) Hertell v. Bogart, 9 Paige, 52. S. 0. in error, 4 Hill, 492. Stuyvesant v. Hall, 2 Barb. Ch. 
^. 151. It may sometimes become a nice question to determine whether the thing released or transfer- 
ired be held by the executors as assets of the estate or in their own right — if the latter, then one oannot 
transfer or release so as to bind his ooUea|^es. See 4 Hill, 503. Dajton's Surxogate, 69, 70. 
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Previous to the entry of the order for confirmation, to wit, on the 15th Janu- 
ary, 18:^5, Daniel E. Uunsconib, one of the adniinistators, gave notice of an in- 
tended application to the chancellor on the 24th January, for the appointment of a 
receiver, and a suspension of the powers of the administrators, on the alleged grounds, 
that John I. Mumford, one of the admiuistrators, had stopped payment and become 
insolvent ; that Mary I. Mumford was far advanced in age, and of infirm health ; 
and that there were differences exisiting between her and him, the said Daniel E. 
Dunscomb, which prevented all intercourse between them, aUd rendered it impossible 
for them to concur in the duties and offices of the administration. These facts were 
set forth in a petition, .verified by the affidavit of Dunscomb, and copies of the peti- 
tion and notice were served on John B. Murray, Mary I. Mumford, and John I. 

Mumford. On the 20th day of January, Dunscomb, on the request of the 
[585] two other administrators agreed to postpone the application until the 31st of 

the same month ; and, on the same day, viz. the 2Uth January, Mary I. 
Mumford, and John I. Mumford, without the assent of Dunscomb, made a com- 
promise of the suit with the defendant, John B. Murray, accepted from him 
$30,000, and by an instrument under their hands and seals, released him from the 
decrees made in the cause, and from all claims, causes of action, matters and things 
mentioned or intended in the decrees, or which were or could be claimed in the 
cause prosecuted against him. The late chancellor Kent advised Mrs. Mumford to 
make the compromise, and was a witness to the execution of the release. 

To set aside this releaise, a bill was filed by Richard M. Blatchford and Julia Ann 
his wife, and James C. Bliss and Maria A., his wife, in July, 1825, against John B. 
Murray, Mary I. Mumford, John I. Mumford, Charles F. Mumford, John D. Keese, 
and Harriet E., his wife, and D. E. Dunscomb and Caroline Matilda, his wife, charging 
the release to have been obtained by fraud, and by taking advantage of the necessitous 
circumstances of Mary I. Mumford and John I. Mumford. The defendants, in their 
separate answers, admit the facts stated as to the prior suit, and the compromise made 
between Mary I. Mumford and John I. Mumford and John B. Murray, but aver 
that the same was fairly made, and deny all fraud. It is deemed unnecessary to 
state the facts and circumstances of the case relied on by the complainants in sup- 
port of the charge of fraud, as they are adverted to in the opinion of the Chief 
Justice, pronounced on the decision of the cause. The cause in chancery was 
brought to a hearing in December, 1827, before the Hon. James Emott, one of 
the circuit judges, sitting for the chancellor, who, on the 1st February, 1828, de- 
creed the release to be inoperative so far as regarded the rights and interests of the 
complainants ; but, as between the parties and privies thereto, he declared the same 
to be valid and binding, and ordered two-sixth parts of $20,000, the proportions or 
shares which the complainants would have been entitled to, had they consented to 
the settlement, to be paid back to John B. Murray, (the same having been paid into 

court,) and that the complainants have leave to prosecute the original suit to 
[586] a final decree, to ascertain the amount, if any, due from John B. Murray to 

the estate of John P. Mumford, to the end that the complainants' interest 
mifirht be liquidated, and gave further directions as to costs, &c. The defendant, 
Murray, appealed from all that part of the decree adjudging the release inoperative 
as it regarded the rights and interests of the complainants, giving them the right to 
prosecute the original suit, and directing that only two-sixths of $20,000 should he 
paid back to the defendant ; insisting, that if the release was in any respect adjudged 
iriDperative, he ought to have been allowed to receive back the whole sum of 
$30,000 ; and the complainants filed a cross appeal from that part of the decree 
which directs the two sixths of $20,000 to be paid back to the defendant. The 
cause, on the appeal of the defendant, was first moved for argument. 

The reasons for the decree in the court of chancery, appear in the following 
opinion, pronounced by Judge Emott on the decision of the cause, which, not hm/ 
published in the Chancery Report s^ necessarily is presented here: 
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The points in this cause, which I am called upon to decide, will present them 
selves with more clearness when a few facts, with dates, are stated. 

It appears, that John P. Muraford died in November, 1820, leaving the defend- 
ant, Mary I. Mumford, his widow, and the defendants, John I. Mumford, Charles 
F. Mumford, Harriet Keese and Caroline Dunscomb, and the plaintiffs, Julia Blatch- 
ford and Maria Bliss, his children. Mumford having died without a will, adminis- 
tration of his estate was granted to the widow, Mary Mumford, the son, John 
Mumford, and the son-in-law, Daniel E. Dunscomb. His estate, after the payment of 
debts, goes in the regular course of distribution : one- third to the widow, and a 
sixth of the remaining two-thirds to each of the children. 

In November, 1818, John P. Mumford filed his bill in this court against John 
P. Murray, who had been his former partner, in order to make him account for a 
large sum of money, in his capacity of partner, which he had either receiv- 
ed or made himself liable for. An answer was put in, but it was excepted [587] 
to, and the bill was also amended. The exceptions and amendments were 
answered, and on farther exceptions, were again answered. Mumford died in No- 
vember, 1820, and in March following, his administrators filed a supplemental bill, 
and bill of revivor, which being answered, proofs were taken in the cause, and 
chancellor Kent, in January, 1822, made.* decree, by which he directed an account- 
ing, on principles declared in the decree. An appeal was entered to this decree, by 
Murray, but it was dismissed for want of prosecution, in September, 1822. 

In November, 1822, Murray presented a petition for* a re-hearing, and for liberty 
to file a cross bill. The bill was filed and answered, and on the rehearing, chancel- 
lor Kent, on the 21st December, 1822^ after giving an elaborate and detailed 
opinion, confirmed his former decree, in all respects. In January, 1823, Murray 
again appealed, and the last appeal was also dismissed for want of prosecution, in - 
September following. 

The cause was then carried to a master, who, in September, 1824, concluded a 
report in favor of the plaintiffs, for upwards of $80 000, on the principles and ac- 
cording to the instructions of the order of reference. The report of the master is 
dated the 1st of September, but was not formally completed until sometime in 
January, thereafter. The amount, however, was known to the parties in Septem- 
ber, and taking the decretal order of January, 1822, as establishing their rights, 
the sum reported is within the calculation, which could readily be made. 

In the autumn of 1823, John I. Mumford, one of the administrators, failed, 
having in his hands something like $7,000 of moneys belonging to the estate ; and 
for this, and other alleged causes, a petition in the cause was drawn, in the name of 
Dunscomb, the co-administrator, praying for the appointment of a receiver, and 
that the administrators might be restrained from any further exercise of their powers. 
The petition was prepared on the 11th of January, and, with a notice of an applica- 
tion to the chancellor for the 24th of January, was served on the defendants, 
John I. Mumford, Mary I. Mumford, and John B. Murray. On the 2Clth of [588] 
January, John T. Mumford and Mary I. Mumford applied to Dunscomb to 
postpone his application for a week, and he, consenting to such delay, gave a new no- 
tice for the 31st of January, which was served upon his co-administrators, andu^on 
Murray. On the 20th of January, John I. Mumford and Mary I. Mumford, without 
the concurrence, and against the known wishes of Dunscomb, took upon themselves 
to settle with Murray. They compounded with him for $30,000, and on receiving 
that sum, gave him a release. 

The object of the bill, in this cause, is to have the release set aside ; and upon 
the argument, several grounds were taken, which I shall now proceed to consider. 

The first point is, that the release was bad, as being executed by two administra- 
tors, without the other. 

It is certainly true that Lord Bacon, in his tract, entitled, "The use of the law," 
(title Property by Letters of Administration,) says, any one executor may convej 
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the goods or release debts, without his companion ; and any one, by himself, may 
do as much as all together ; but it is not so with admiuistrators, for they have 
but one authority given to them by the bishop, over the goods, which authority 
being given to many, is to be executed by all of them joined together. 

AikT in Ihidsoii v. Hudson^ (1 Atk, 460,) decided in 1737, Lord Hardwicke said, 
he was of opinion, that one administrator could not release a debt or convey an in- 
terest so as to bind the other, and that the case of an administrator differed from 
that of an executor. He places his opinion on the ground, that the administration 
is the nature of an office, and draws the consequence that the administrators must 
join in the execution of the acts of the office ; and on this kind of reasoning, he 
said, the case depended. He remarked, that no case had been cited, but he had the 
opinion of a very great man, lord Bacon, which seemed to correspond with his, as 
to the nature of the different rights of executors and administrators. All this, 
however, was a mere speculation on the part of his lordship, as the cause did not 
turn on this point, and the release, in that particular case, was held good at law, 

but was set aside in chancery, as having been unfairly obtained. 
[589] On the other hand, we have the Touchstone, which in page 462, after say- 
ing that all the executors are, in the eye of the law, but as one man, and that 
most acts done by or to any one of thera^are esteemed as acts done by or to all of 
them, adds, but how the law is of administrators, quere; for some think, that one 
of them may sell goods and release debts without the other. And Corny n, in his 
Digest, says, that if there are several executors or administrators, they have a joint 
and entire interest in all the goods of the testator, which cannot be divided; and 
that, therefore, a release of a debt by one, is good for all. (1 Com, Dig, 342.) It 
is true, that Comyn refers to the marginal notes in Dyer, which, as having been 
made by Lord Chief Justice Treby, are considered of great weight and authority, 
and which speaks only of executors ; but the Digest is equally strong to show, that 
in the opinion of Chief Baron Comyn, the case of an administrator does not differ 
from that of an executor. 

In 1751, we have the case oi Jacomh v. Hainvood^ (2 Ves, 265,) in the very court 
in which Lord Hardwicke continued to preside, where we find Sir John Strange, the 
master of the rolls, saying, I never knew it questioned, in case of executors, that 
each executor has the entire control of the personal estate of the testator, may re- 
lease or pay a debt, or transfer any part of the testator's property, without the con- 
currence of the other executor. It has, indeed, been questioned in case of adminis- 
trators, whether one administrator had such a power equal to that of an executor, 
and the attempt has been made to distinguish that from the case of executors; and 
though, in Hudson v. Hudson, it was said that the lord chancellor had been of 
opinion that one administrator could not release so as to bind the other, yet when 
that case was more narrowly looked into, it appeared clearly, that it was applicable 
to the particular circumstances of the case. But after that, was Willand v. Fen% 
where it was held in B. R., after three arguments, that one administrator stood on 
the same ground or foundation with one executor. Toller, in his Law of Executors, 
408, after citing the cases of Hudson v. Hudson^ and Willand v. Fenriy 
[590] says, it seems to be now settled, that a joint administrator stands on the same 
footing, and is invested with the same powers, as a co-executor. And Chief 
Justice Kent, in delivering the opinion of the court in DouglcLSS v. Satterlee^ (11 
Johns. R. 22,) declares that it is well settled, that each executor has the control of 
the estate, and may release, pay, or transfer, without the agency of the other; and 
that executors and administrators stand on the same ground, and their powers and 
responsibilities in respect to each other, are the same. 

Resting on authority, there is no difficulty in arriving at the conclusion that the 
release by the two administrators is good in law. If the cases left any room to 
doubt, on this subject, the reason of the thing, as well as the necessity of the case 
at this dav» would lead to the same result. Lord Bacon's notion, that the adminiB' 
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irators had a mefe authority which was to be jointly exercised, was probably taken 
from the doctrines and practice of the ecclesiastical courtS; at a time when the ad- 
ministrator was the creature of the ordinary, acting by his will and substantially for 
his benefit. The letter of administration was then considered as a power of attorney, 
giving no interest, and to be strictly pursued. But since the statutes designating 
the persons entitled to administration, and directing distribution to the next of kin, 
letters of administration have changed their character. They come now, growing 
out of and regulated as they are by statute, in the place of a will. They are, in 
truth, the last will of the deceased, as made by law, and adopted by him. Now. 
"when administration may be granted to all the next of kin, or to several persons 
having claims on the estate, and may therefore include many individuals residing at 
different and distant places, to require them all to join in the acts of the administra- 
tion, would produce great inconvenience, delay, and expense, without any fair ob- 
ject to be attained. Administrators, now, as well as executors, are mere agents to 
settle the estate ; their charges and duties are the same ; and for the benefit of the 
estate and of their trust, their powers should be the same. 

It has been urged, however, that admitting the release of one administra- 
tor to be good, when there is the mere want of assent of the other, yet the [591] 
actual and known dissent of the co-administrator will render it inoperative. 
For this distinction no authority was cited, and I am not aware of any case that gives 
countenance to it, nor has it any foundation in the reason of the thing. The power 
of each administrator, in law, is full and entire, and though he acts at his peril, and 
subject to an accounting, yet what he does, stands good in law, unless fraud is shewn, 
which will invalidate every transaction. 

The next point made was, that the two administrators who signed the lease, acted 
"in their own wrong, and breach of trust ; and Murray, knowing this, was a party to 
the wrong, and ought not to be allowed to set it up for his own advantage. 

It is alleged that the settlement amounts to a devastavit, inasmuch as it was the 
taking of a sum, not only much below what had always been claimed as due by the 
parties releasing, but scarcely a third of the sum reported by the master. It can 
scarcely be contended that every transaction, which in law could create a devastavit, 
by the administrator would go to charge the person dealing with him. The sale of 
property below its value, would be a devastavit, and yet if the sale was without 
fraud, the title would certainly be good. It is said, too, that if he arbitrates, and 
an award is given for less than is due, this also creates a devastavit, for the differ- 
ence; but the award must, notwithstanding, be good, to limit the claim and dis- 
charge the debt. If, as the lord chancellor says, in Crane v. Brake, (2 Vem, 
616,) the defendant was a party, and consenting to, and contriving a devastavit, it 
would be relieved against in equity. Thus, in Noell v. Robinson, (1 Vem. 455,) 
the chancellor said, if an executor should release a debt of £100 for 1.?. that would 
not bind a creditor. But in all these cases, the court will have to decide under all 
the circumstances, not only, that there has been a plain devastavit on the part of the 
executor, but that the debtor consented to, and was a party in contriving the devas- 
tavit ; then indeed, a case of fraud is made out, which the long arm of the court 
will reach. In a case where the executor acts in good faith, but under a 
wrong impression as to the amount of the demand, or the circumstances of [592] 
the debtor, a mistake may possibly, according to the old authorities, make 
him liable for a devastavit, which would have been known to the debtor, as best ac- 
quainted with the sum due, and his situation to respond to it; but if he acted fairly, 
making merely the best bargain he could, without resorting to deception or malprac- 
tice, the settlement, as to him, would be valid, unless there was very great and ap- 
parent inequality. 

In this ease, I am not prepared to pronounce on the devastavit. It is true, I 
have before me the master's report, and cannot but see that it accords with the de- 
eisioDB of the chancellor. Ail this, hoip-»ver, does not establish the demand. The 
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amount may be varied in this court ; and, as the whole cause is one of controversy 
the order here may be annulled in the court of appeals. 1 might form an opinion 
by reading the pleadings and proofs ; but this I hardly dare do, as it would, without 
argument, be an attempt to revise the judgment of the chancellor, given after much 
discussion and consideration. I would rather act on the opinion which he gave the 
parties on the settlement. He advised it, certainly not to create a devastavit, or to 
countenance fraud. 

If a devastavit can be made out, I am not prepared to say, that Murray contrived 
it, or that he came into the settlement with a belief that he was doing wrong to the 
estate. In his answer, he states, that the sum he gave was much more than whathe 
couisidered as due, and that he gave it to purchase peace, and to rid himself of a 
long, expensive and vexatious controversy; and he expressly avers, that he was ad- 
vised by counsel, there was error in the decree, and that he intended to carry the 
cause to the court of errors. I cannot, therefore, say, that there has been waste in 
the administration, or if there was, that Murray was a party to it. 

The next point in the cause, is, that the service of the petition for a receiver 
operated as a lis pendens upon the settlement, so as to make the release invalid, as 
against non-concurring parties. Something is said in the bill, and was much urged 
on the argument, as to the attempt to evade the opinion and directions of the court. 
The court will certainly take care, that its process, orders and decrees are 
[593] duly respected; but I do not feel that it ought to be so sensitive as to con- 
sider a settlement, made after a mere notice of an application, as a contempt, 
or as deserving much reprehension. If the parties were willing and desirous of 
making a fair and honest settlement, and believed that they would be embarrassed 
by waiting until an order was made on the petition, the court ought not to consider 
Itself offended by the settlement. 

The doctrine of lis pendens is as well explained and qualified by Lord Bacon's 
12th rule, as in any of the decisions. This declares, that no decree bindeth any 
that cometh in bona fide, by conveyance from the defendant, before the bill is ex- 
hibited, and is made no party by bill or order. But when he comes in pendente 
lite, and while the suit is in full prosecution, and without any color of allowance or 
privity of the court, there regularly the decree bindeth. But if there were any in- 
termissions of suit, or the court made acquainted with the conveyance, the court is 
to give order upon the special matter, according to justice. 

In Met calf v. Pulvenlorf, (2 Ves, ^ Bea, 204,) Sir Thomas Plummer, vice- 
chancellor, speaking of the lis pendens, says, it is presumptive, if not actual notice ; 
and the purchaser is in the same situation in which the vendor stood, upon this same 
principle, that the suit is to be decided according to the state of things when it was 
instituted, and the rights, however they may be varied by death, bankruptcy, &c. 
cannot be affected by the voluntary act of either party. This is the principle run- 
ning through all the cases, both at law and in equity. In a real action, notwith- 
standing a conveyance pending the suit, the defendant is treated, with reference to 
the execution, as if he remained a party. So upon a writ of mesne, the judgment 
in the real action will overreach an alienation pending the suit. The authorities 
establish this proposition : that alienation of the defendant, for the purpose of that 
cause, has no effect as against the plaintiff, who is entitled to proceed as if no such 
title existed* 

We have thus the rule and its reason. It is intended to keep the subject matter 
of the suit clear of any embarrassment, by the voluntary act of the parties, while 
the suit is in progress ; and when applied with caution, and a due regard to 
[594] the rights of innocent and unoffending persons, it is a most necessary and 
salutary rule. AVithout such rule, the parties, by creating new interests, 
would control the justice of the cause, and render litigation interminable and most 
oppressive. But this rule, in terms, applies only to strangers to the cause, warning 
them, at their peril, to keep out of its vortex. The parties are not forbid by it to 
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act as between themselves ; and if fears are entertained by co-plaintiffs or co-de- 
fendants, that their right or their interests are about to be infringed or invaded by 
their associates, they may obtain the protection of the court, on a proper caae, made 
by order or injunction, but most certainly not by any attempt, like the present, to 
create a lis pendens. 

The remaining point, on the part of the plaintiffs, is, that the settlement and re- 
lease, being collusive and fraudulent, were utterly void. If fraud is made out, the 
court will certainly lay its hands on the release ; but then it must be fraud on the 
part of Murray. If the other parties to the settlement and release have acted un- 
wisely or unfairly, it may subject them to a charge for a devastavit; but unless 
Murray joined i\i the fraud, he will, as for this cause, be entitled to hold the re- 
lease. A short recurrence to the pleadings and proofs will now be necessary, to see 
how far actual fraud has been brought home to Murray. 

The bill, in its details of the proceedings in the former suit, and of the appeals 
therein, means to gi\^e to the defence the character of unfairness and oppression. 
The part of the defence which required explanation most, I think has received it, 
both in the answer of Murray and in the argument — I mean the appeals taken, and 
their dismissal for want of prosecution. Murrav says, that both appeals were enter- 
ed in good faith, and not for the purpose of delay. He alleges, that it was his in- 
tention that the first appeal should have been argued when called, and he employed 
counsel for that purpose. His counsel, he says, suffered the appeal to be dismissed 
in consequence of their coming to the conclusion that certain evidence in the pos- 
ession of the plaintiff should be produced, and that it was advisable that a re-hear- 
mg should be applied for, in order to enable him to compel the production 
of such evidence. Murray also says, it was his intention to have brought the [595] 
second appeal to a hearing, but that his counsel, shortly before the appeal 
was called on, advised him, for the first time, to suffer it to be dismissed, because 
the error which they said existed in the decrees, would be made more apparent after 
the taking of the accounts, and that the accounts would serve greatly to elucidate 
the real merits of the controversy. This, in the absence of all proof of the con- 
trary, accounts satisfactorily for the manner in which these appeals were disposed of, 
as far forth as Murray had any agency in them. He had to act by counsel, and is 
certainly to be justified for allowing them to conduct the appeals according to their 
judgment. 

In order to establish the fraud in the settlement, the plaintiffs, after stating that 
John I. Mumford had recently failed, and that Mary I. Mumford was old, infirm and 
unfit to attend to business, and that the arrangement was made with bad faith, and 
in violation of the duty of the administrators, and was intended to defeat the petition 
for a receiver, alleges that Murray had long contemplated a secret compromise with 
the two administrators, which he intended to carry into effect, when circumstances 
should put it in his power. The bill also avers, that the sum received was very far 
short of the sum due, and was so known to be by Murray ; and it contains other 
statements and allegations, which make every part of the answers of all the defend- 
ants fairly responsive to the bill. 

Murray, in his answer, says, that he was always desirous of making a final settle- 
ment of the matter in dispute, but he n<^ver watched for an opportunity to draw the 
Mumfords into any secret arrangement, and that he never made any endeavors to in- 
duce them to come to any settlement or compromise with him, prior to the time of 
the final negotiation ; and that, at such time, he used no unfair, unlawful or improper 
endeavors to effect or induce them to come into the arrangement ; and that the ne- 
gotiation and settlement were, in all respects, fair and honajide^ and without any 
unfair or unlawful design or intent of any sort, on his part, or, as he believes, on 
the part of the Mumfords. He says, that he made an offer of $30,000 in Septem- 
ber, 1823, but it was not accepted; and that the negotiation for a compromise 
whioh had been ' broken off for a great length of time was renewed by [59Q] 
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the Mmnfords, or one of their friends, shortly before the final settlement. On 
the tlijth of January, 1825, the settlement was negotiated and concluded, and he 
gave ?30,000, which was a much larger sum than was in justice and equity due, 
aikd much more than Mumford ever pretended to claim, although he was fully ac- 
quainted with all his riglits in tlie cause. He says, no privacy was practiced on his 
part, in negotiating the compromise, and avers that he was advised by his counsel, 
and believes, that the decrees would have been reversed, and it was well understood, 
by all concerned, that he intended to appeal after the taking of the account. 

These answers are direct and explicit, and leave no room for cavil or reasonable 
criticism ; and, unless they are contradicted by the testimony, or shaken by the cir- 
cumstances appearing in the case, they must put at rest the charge of actual fraud, 
as to Murray. I am not aware that any witness has been examined who ever saw 
or communicated with Murray, or that any one act of his in relation to the settle- 
ment appears, but from his answer. He introduced no witness to prove his motives 
or his conduct in the transaction, nor was it necessary that he should. He had a 
right to stand on his answer, until it was attempted to be disproved ; nor can I feel 
the force of the argument that endeavored to discredit the answer, because Murray 
did not support it by the testimony of his agent, who conducted the settlement, in 
order that he might be cross-examined. If the testimony of James B. Murray was 
deemed of importance by the plaintiffs, they might have called for him, and it is not 
pretended that he would not have been forthcoming. 

The circlimstances which have been dwelt upon, as showing actual fraud in Mur- 
ray, notwithstanding its denial in the answer, are, the inadequacy of the sum paid, 
and the preparation of the release by the solicitor of Murray, and its terms— a 
word or two as to each. The sum paid was certainly very far short of that reported, 
but it no where appears that Murray ever recognized a liability equal even to 
[597] the sura in the compromise ; and on the contrary, we have his oath, that such 
amount was greatly beyond what was due in equity or justice. Even were 
it less, Murray had the right of every man in a controversy, to make the best terms 
for himself he could, so that he acted fairly. Inadequacy of price, may mark a 
transaction as fraudulent, but then it ought to be gross and plain. This is not such 
a case. 

As to the preparation and terms of the release, they do not seem to press very 
hard. Murray had been for a long time defending himself against a claim which 
put at hazard his whole property, and finally concluded to adjust it, by paying a 
very large sum. It was proper that he should take great care to close the contro- 
versy effectually, and it was quite natural that he should select -Jiis own counsel to 
settle the terms of the release. It is objected to the release, that it recites, *'that 
it was for the interest of the estate, and that Murray had threatened a further ap- 
peal.'' Now this, after all, was the foundation of the settlement. If no appeal 
were apprehended, then the taking of $30,000 for $90,000, could not have been 
justified ; and if the administrators had not deemed the settlement for the interest 
of the estate, then they ought not, and this court may say, could not, have gone into 
it. But it is said, the release is over-cautious in having a covenant on the part of 
the administrators, that there should be an order in the cause, dismissing the bill. 
To my mind, however, such covenant was fair and proper. The great object of the 
settlement was the ending of the protracted and expensive controversy, and it wouM 
have been idle for Murray to have parted with his money, without a security against 
the claim and the suit. 

Without dwelling longer on this part of the case, I may say that I am satisfied 
that actual fraud has not been made out against Murray. It is not, perhaps, neces- 
sary that we should examine into the fraud charged upon the Mumfords, and not 
brought home to IMurray ; but as great stress has been laid upon this fraud, it may 
bo well to examine whether it has been established. ' Now, although it is easily un- 
derstood, that an aged female and an insolvent son might have been entrapped by « 
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wealthy and sagacious and watchful opponent, yet the motives wliich could 
lead the Mumfords to commit a fraud, in order to injure the plaintiffs, their [598] 
near relatives, who had been connected with them in carrying on the suit, 
but which was to fall most heavily on themselves, is not easily discerned ; for after 
all, the two administrators, acting for themselves, and with the consent and for 
Charles Mumford and Mrs. Keese, had an interest to the amount of two-thirds of 
the whole claim. To establish actual fraud against persons thus circumstanced, the 
proof must be plain and positive. 

First, then, as to Mrs. Mumford. In her answer, she states, that a few days be- 
fore the release was executed, she was informed by John I. Mumford, that if a ma- 
jority of the administrators would assent to it, $30,000 might be received of Mur- 
ray. She expressed her assent to the settlement, as did Mr. and Mrs. Keese and 
Oharles, upon being consulted. Her assent was given in good faith, and from a full 
belief that the true interest of those concerned in the estate, required that such set- 
tlement should take place, in preference to pursuing a protracted litigation ; taking 
into consideration, also, the difficulty of obtaining from Murray the amount of a 
heavy decree, in case he was disposed to conceal his property. She avers, that no 
secret application was made to her by Murray, nor were any arguments or induce- 
ments addressed to her by him to compromise, and that the settlement was made in 
good faith, and with a view to promote the true interest of the estate, and not se- 
cretly or fraudulently ; and she alleges, that she did not consider it as her duty to 
communicate the intended settlement to the plaintiffs or to Dunscomb, as it was con- 
sidered advantageous to the estate, and they were known to be opposed to the same, 
and it was moreover supposed that they might attempt to prevent the settlement, and 
create difficulty or delay in carrying the same into effect. 

The answer certainly shows great anxiety on the part of Mrs. Mumford to close 
with the proposition made to her by her son and co-administrator, but it shows no- 
thing more. It meets and negatives the charge of fraud, and I mistake the testimo- 
ny in the cause very much indeed, if it does not establish, that she acted in the ut- 
most good faith, and with a firm persuasion that she was doing what was best 
for her family. That she should be anxious to close the controversy, by re- [599] 
ceiving a large sum, is easily conceived. She is called in the bill, an aged 
female, and is said to be dependant on her family for support, and looking to this 
claim as the only thing left her by her husband. Her son-in-law, Dunscomb, was 
hostile to her, and without meaning to lift the veil which conceals the disagreements 
of this family, I think, he gathered, from what appears in this cause, that she was 
Dot on friendly terms with the plaintiffs. Of her sons, one had failed, and the other 
was engaged in fitting himself for business. The suit had lasted for nearly .seven 
years, and she had probably heard of bills and answers, and exceptions, and refer- 
ences, and reports, and appeals, until she was satisfied, that if she was to wait for 
aid from this source, her eyes would close on the litigation unfinished, and which was 
to be to her only productive of care and contentions in her own faifjily. The settle- 
ment made a provision for her for life, and perhaps she might say to herself, that 
the difference between $30,000, the sum she received, and $40,000, which, it seems, 
would not have been objected to by the plaintiffs, differed her upwards of $3,000, 
while it only affected the plaintiffs to the amount of about $1,000 each. 

No witness was produced by Mrs. Mumford ; and of the witnesses introduced by 
the complainants, the only one who testified to any thing material, was the late chan- 
cellor Kent. Mr. Clizbe details some conversations he had with her; but they are 
without point, and lead to no results. 

It would seem, as well from the bill as from the argument, that the plaintiffs be- 
lieve that fraud is to be inferred from the fact, that the Mumfords applied to chan- 
cellor Kent for his friendly advice in relation to the settlement and release ; and his 
opinion and his name, it is said, were to be procured, to prevent any opposition to 
the settlement. But who were to be influenced by such opinion ? Not surely tKA 
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plaintiffs; they had their counsel, and knew their rights, and were not to be driven 
from their course by the legal opinion of any man. On the court? This will not 
be pretended, as we are to pass on the facts as they appear in the cause; and yet, if 
the chancellor's name is not to control the one or the other, it is difficult to 
[600] conjecture how fraud is to be connected with it. In truth, an undue impor- 
tance has been given by the plaintiffs to the part taken in the settlement by 
the chan'.'cllor. There was, and there could be, nothing wrong in the application to 
him. The controversy had it?» l>irth in this court, and grew to maturity during the 
time he presided here ; and the claim, if enforced to the extent contended for by the 
plaintiffs, must rest on his decrees, and the investigation he has so frequently and so 
ably given to the facts and the law of the case. Who, then, could be better fitted 
to advise with ? And ought fraud to be inferred from the fact that Mrs. Mumford, 
in the divisions of her family, sought the counsel and direction of a person so pre- 
eminently qualified to guide her ? Chancellor Kent says, that he understood, at the 
time 3Irs. Mumford and John I. Mumford wished to be guided by his advice, that 
he told Mrs. Mumford, if she was his mother, he would advise her to execute the 
release; and he might have added, if it was his own case, he would do the same 
himself. The reasons he gives for his advice are, that he believed Murmy would 
carry tlie cause to the court of errors; and from his experience in that court, he had 
reason to apprehend some uncertainty as to the cause in the court of errors, inas- 
much as he had found himself grievousl}^ mistaken in the cause of Riggs and Mur- 
ray; that he considered Mrs. Mumford as a feeble woman, and unable to endure a 
protracted and expensive litigation; and he had some apprehension that Murray 
might not be able to pay the decree as it stood. 

But it is said, that there was fraud in the application to chancellor Kent, inas- 
much as the Mumfords did not communicate to him that they were acting in the set- 
tlement without the consent and airainst the wishes of Dunscomb, their co-admiois- 
trator, and that the standing counsel in the cause had not been consulted. As the 
counsel did not appear in the settlement, and the release was drawn by the adverse 
counsel, and passed upon by the chancellor, he must have inferred at the time, 
although it has now escaped his recollection, that the counsel in the cause took no 
part in the settlement. That Dunscomb took no part in the settlement, ap- 
[601J peared from the paper itself. He is named in the title of the cause, as one 
of the administrators ; but in the release which succeeds it, his name is omit- 
ted, while those of the Mumfords are inserted, as agreeing to the compromise, re- 
ceiving the money, and giving the discharge. As Dunscomb resided in New- York, 
the paper itself contained sufficient notice that Dunscomb not only did not join in 
the settlement, but was hostile to it. Be this as it may, this information was not 
necessary for the opinion which was asked, as the advice sought for, was merely 
whether the sum offered by Murray ought, under all circumstances, to be accepted 
by the estate ; and the silence of the Mumfords on these topics was neither fraudu- 
lent nor material. 

As to John I Mumford, he denies that the settlement was negotiated or concluded 
secretly or fraudulently, and alleges, that so far as he was concerned, and, according 
to his belief, so far as the other parties thereto were concerned, the same wa« done 
in good faith, and without any fraud, collusion, or improper views whatever, but for 
the purpose of promoting the true interest of the estate, and of the parties interest- 
ed therein. He admits the compromise was made without the consent or knowledge 
of the plaintiffs or of Dunscomb, and contrary to their judgment or desire, as to the 
amount to be received ; but he alleges they were willing to compromise on recei\aDg 
a larger sum. He is not, however, appn^ed of the amount they required. 

John D. Keese, in his answer, says, that the first intimation he received of the 
compromise was about two days before the release was signed, when the Mumfords 
stated to him that the preliminaries of a compromise had been agreed upon, and that 
it only waited for the assent of himself and his wife ; he assented in good £uth, and 
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from a full conviction that the true interests of the estate and of the parties interest- 
ed therein, required that such settlement should take place, in preference to con- 
tinuing an expensive litigation. In agreeing to the settlement, the parties assenting 
thereto, in conversing on the subject, took into consideration the difficulty of obtain- 
ing from Murray the amount of the final decree, in case he was disposed to 
cover his property. He denies that the settlement was negotiated and con- [602] 
eluded secretly and fraudulently, but says that the same was done in good 
faith, and with a view to promote the true interest of the estate. 

Charles Mumford, in his answer, says, that two or three days before the release 
was executed, being in Philadelphia, he received a letter from his brother, stating 
that endeavors were making to eflfect a compromise with Murray, and requesting his 
consent thereto. He gave for answer, by the return mail, that he would agree to 
any compromise which the administrators, or a majority of them, might make; and 
this is the only communication he had on the subject of the settlement. 

The only witness in -the cause besides those whose testimony has already been ad- 
verted to, was George Griswold, who was introduced by the plaintiffs, with intent to 
impeach the answer and conduct of John I. Mumford. This witness, however, says, 
that Mumford, when he informed him of the settlement, declared that he had not 
received any of the money himself, for he had told his mother, beforehand, that he 
would not receive any of it, but that she and the rest might take care of it. The 
impression of the witness was, that the compromise and settlement were made in 
preference to contending in controversy to the end of the law. The testimony cer- 
tainly does not look to fraud, and it leaves the answers as it found them. Without 
going farther into the cause, I feel warranted in saying, that the plaintiffs have failed 
in making out their charge of actual fraud against any of the defendants. Then 
comes the grave question, whether the plaintiffs, under all the circumstances of the 
case, are to be held bound in this court by a settlement' and release which was made 
and given without their concurrence, and against their known wishes. 

That there are cases in which the persons entitled to the personal estate may be 
relieved against the acts of the executor, and a debtor or creditor, will be seen by a 
recurrence to a few authorities. Thus, in Newland v. Champion^ (1 Ves, 106,) 
lord Hardwicke says, if there are any persons who have possessed the estate, 
or any debtors of the deceased, and any collusion between them and the rep- [603] 
resentative, they may here, though not at law, follow the assets and make 
them parties, and demand an account against them ; but this is not to be done until 
there is some proof of collusion. 

In Scott V. Tyler^ (2 Dick. 712,) certain bonds were pledged by the executor, to 
secure not only a private debt of his own, but al^o future advances to him in his 
private trade. The bill was by the legatee against the pawnee. The bonds were 
specifically bequeathed, and there was ample funds to pay debts, so that the executor 
was bound to assent to the legacy. Three years after the death of the testator, the 
defendants, who were bankers, took the bonds without any reference to the affairs of 
the testator. No actual fraud was pretended, and the bankers swore that they knew 
nothing of the bonds until they were deposited as a general security, and they had no 
knowledge of the contents of the will. (2 Bro. Ch. Cas. 476 and 479.) Lord 
Thurlow said, this must proceed on the ground of imputing fiaud to the pawnee, in 
concerting with the executor, a devastavit and misapplication of the testator's effects, 
to disappoint the specific legatee. He remarked, that fraud and covin will vitiate 
any t^nsaction, and turn it to a mere color. If one concerts with an executor or 
legatee, by obtaining the testator's effects at a nominal price, or at a fraudulent un- 
dervalue, or by applying the real value to the purchase of other subjects for his own 
behoof, or in extinguishing the private debt of the executor, or in any other mariner ^ 
contrary to the duty of the office of executor, such concert will involve the seeming 
purchaser, or his pawnee, and make him liable for the full value. He decreed that 
the bonds should be delivered up. The words ** or in any other manner,*' lord Eldon, 
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who had been counsel in the cause says, in MLeod v. Drummond, (17 Ves, 167,) 
were very material. 

In Doran v. Simpson, (4 Ves. 664,) lord Eldon says, that in the case of a credi- 
tor, or of next of kin, if they can state a case that the representative is colluding 
with the debtors to the estate, and diminishing the fund, they have a right, on the 
ground of collusion, to make the debtor a party to obtain a discovery, and 
,^ [604] upon that discovery, to attach upon the money, and to prevent the payment 
, of the money, or a settlement of the account, by collusion between the rep- 

resentative and the debtor. And referring to the case of Newland v. Champion, 
he says the authority of lord Hardwicke in that case, had been supported by a vast 
number of cases where it has been necessary for a party interested, either as creditor, 
or as being entitled to a distributive share of the personal estate, not to permit the 
administration to go on abusively or coUusively between the representative and a 
person who is indebted to the estate. 

In Alsager v. Johnson, (4 Ves. 217, 6 Ves. 748,) it appeared that an action at 
law was commenced against executors by an attorney for the testator; the residuary 
legatees applied to the executors to be permitted to defend, which was refused; a 
verdict wiis hal, and under it the prothonotary awarded a large sum as due. The 
legatees tiled their bill against the plaintiff in the action, and the executors impeach- 
ing the demand and charging collusion, the legatees were relieved, although there 
does not appear to have been proof of a fraudulent coUu^sion. Lord Eldon, in de- 
ciding the case, says, with respect to collusion, it is very difficult to define what it is; 
it must depend on all the circumstances; and where a creditor seeks to appropriate 
to himself the advantage arising from the too great facilities the executors may have 
given him to substantiate his demand, or too great readiness in admitting it, the case, 
as against a creditor, before it can be said there is not collusion, must be examined 
with very nice and critical attention ; and he adds, there is sufficient grave evidence 
in this case to make the court hesitate long before it would say, there is not that 
which this court would not deem collusion between these parties. His lordship said, 
he inclined to think a decree might be made against the creditor, on the ground that, 
whether there was a debt due, and to what extent, had never been tried with that 
searching attention which the legatees had a right to expect from the executors. 

These cases go to show that the personal representatives are not, in all cases, 
bound by settlements made with debtors by the executor, although there was 
[605] not actual fraud. I think that if a settlement plainly appears to have been for 
the benefit of the estate, it will be held binding on the personal representa- 
tive, although it was made without his concurrence, or even against his consent; nor 
perhaps would a settlement be opened where the amount in controversy was small, 
and the renewed litigation would lead to great trouble and expense. But without 
speculating about cases where the courts might or might not interfere, it is sufficient 
for the present, and for this cause, to say, that the court, without fixing on any 
general rule or principle, will determine every case according to its particular cir- 
cumstances. 

As it is not pretended that Mumford left debts to any amount, this claim has been 
prosecuted for the benefit of the personal representatives ; and the administrators are 
therefore emphatically their trustees and agents. The cause is carried on until the 
result in this court is no longer a matter of doubt, and then, at a moment when the 
administrators find that their agency and power are about to be transferred to other 
hands, they go hastily into a compromise without consulting the representatives now 
before the court as plaintiffs in this cause, and avowedly because it was understood 
by all the parties that such representatives would not consent to the terms offered. 
The sum reported is very large; and that taken, is about a third of the amount. 
The settlement was made on the grounds of the uncertainty of the result of a threat- 
ened appeal to the court of errors, and the fear that Murray might cover his proper- 
ty. These are considerations which I cannot judicially weigh, nor can I say that 
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the settlement was beneficial to the estate ; and I am therefore constrained to say, 
but without imputing actual fraud, or believing that the parties were actuated by 
improper motives, that the settlement and release do not, in this court, bind the 
plain tifls in this cause, and they are therefore to be at liberty to prosecute the claim 
and the former suit, so far as their rights are concerned. With respect to the other 
parties, as well the representatives of Mumford as Murray, 1 shall hold them bound 
by the release. The representatives of Mumford, it is understood, do not 
object to this; and as Murray acted in this business with a full knowledge of [606] 
the rights and wishes of all the family, he assumed, of course, all the risk 
which attended the settlement. It shall therefore bind him as far forth as he had 
the assent of the family, and where such assent fails him, he shall be placed in the 
state in which the settlement found him. 

A few \vords on the subject of costs. It is urged, on the part of John D. Keese 
and his wife, and Charles F. Mumford, that they were improperly made defendants, 
and that therefore they ought to have costs allowed to them. As the nature and 
extent of the interest of these defendants appeared on the face 'of the ^ill, the short 
and cheap way of bringing the question before the court would have been by de-^ 
murrer; (7 Ves, 287;) and although it is not too late at the hearing upon the an- 
swers and testimony to have it passed on, the court will not, without urgent cause, 
then dismiss the bill with costs. But I think if these defendants were not strictly 
necessary parties, and of this I do not feel that I am called upon to give an opinion, 
still that there was nothing improper in putting them in the cause. The general 
rule is, that all persons who are either legally or beneficially interested in the sub- 
ject matter and result of the suit, ought to be parties, so tliat a complete decree may 
be made. Now it is evident that the defendants had an interest in the original 
claim, as well as in the sum in court, and had therefore a right to be heard, either 
for or against the settlement. Indeed, the decree made must necessarily reach and 
conclude them, and the court could not well pass upon their interest without having 
them before it as parties. 

As to the general costs, it is material that the settlement was not brought about, 
or the release obtained, by fraud on the part of Murray. He certainly was aware 
that the plaintiffs were not acting in, or consenting to, the compromise ; but there is 
no evidence that he took advantage of the old age of the mother, or the necessities 
of the son, to obtain undue terms. On the contrary, it^ appears, that the Mumfords, 
without any agency on the part of Murray, first moved in the settlement; and I am 
satisfied that Murray thought he was buying his peace, by paying the full ex- 
tent of what he believed was due to the estate of Mumford. I shall not, [607] 
therefore, order him to pay costs. 

The cause was argued by R. Sedgwick- and S. A. Talcott, (attorney general,) 
for the appellant, and by H. W. Warner and D. B. Ogden, for the respondents. 

E-. Sedgwick, for appellant. The complainants were bound to shew, either that 
the settlement between Mary I. Mumford and John I. Mumford and John B. 
Murray was void, and unauthorized and made without authority, or that it was 
fraudulent in fact. As to the question of fraud, it is fully denied by the answers, 
and the charge not being supported by the testimony of two witnesses, or by one 
witness and corroborating circumstances, it falls to the ground. His honor, the 
circuit judge, who sat for the chancellor in this easel decided every question in favor 
of the defendant, and yet, by an extraordinary deduction of the human mind he de- 
creed against him. 

Two of the administrators of the estate of John P. Mumford, had the power and 
right to make the settlement in question, and to give a release in full to the appel- 
lant. The right of one of several executors, to release a debt or chose in action, is 
unquestioned ; and the only doubt which can exist, whether one of several adminis- 
trators has not the same power, arises from an opinion of Lord Bacon, in his tract 
entitled, " The Use of the Law," that the authority conferred upon administrators, 
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must be executed by all of them joined together. This opinion has been pronounced 
wrong, both in England and in this country. (1 Com. Dig. 342. Jacomh v^ 
Harwoody 2 Vesey, 265. Toller, 408. Douglass v. Satterlee, 11 Johns. R, 22.) 
The princi; ij that executors and administrators stand on the same ground, and that 
their powers and responsibilities in respect to each other are the same, is alike sup- 
ported by authority and the reason of the thing. Both are officers. The executor 
b appointed by the testator — the administrator by law : the latter is required to 
give security for the faithful discharge of his duties ; the former, being se- 
[608] lected by the testator himself, no abuse is anticipated, and therfore no secu- 
rity is required from him. To shew what was held to be the law on this 
subject previous to the dictum of Lord Bacon, the counsel cited 2 Vernonf 614, 
Rastall, 560, and note of an opinion of Lord Talbot, in 1 Atkyns, 460. 

The power of the administrators was not suspended by the petition for a receiver. 
A bare notice of intention to apply to the chancellor for such suspension, could not 
operate as an injunction. The filing of a bill would not have such effect. If the 
petition was sutficient to avoid the compromise, it would equally have avoided a 
settlement by the payment of the whole amount reported ; and had the appellant 
paid the full amount after notice of the intended application, can there be a ques- 
tion that he could not have been compelled to make a second payment ? On a bill 
filed against a trustee, praying an injunction against the disposition of the trust 
property, and that a receiver be appointed, a purchaser, though held chargeable 
with notice of the pendency of the suit, and of all the facts stated in the bill, was 
protected in the payment of a sum of money to the trustee, because the trustee by 
any thing contained in the bill, was not deprived of the power of receiving payment 
from, and discharging the debtors of the trust estate. (4 Johns. Ch. R. 38. See 
also 1 Johns. Ch. R. 26, 60, 373, 155.) 

As to the question of fraud. The inquiry in this case is, whether there was 
. moral, not legal fraud ; was there a fraudulent intent in the parties, which consists 
in mala fides ? An executor or administrator can act fraudulently only in two ways: 
Where he improperly favors a debtor of the estate, or where he seeks to enrich him- 
self, at the expense of the estate ; neither of which can be pretended in this case. 
The principle advanced by the circuit judge, that each case is to depend upon its 
peculiar circumstances, cannot be correct. A sound discretion, based upon well 
settled legal and equitable principles, may be exercised ; but none of the land* 
marks of the law are to be disturbed. Even in questions of inadequacy of price, 
there are certain fixed rules to govern the discretion of courts. The judge ex- 
pressed the opinion, that actual fraud had not been established against the 
[609] appellant, and yet he set aside the release, as it regarded the interests of 
two of the children of the intestate, on the authority of the cases of 1 Ves. 
106 ; 2 Dick. 712, 724 ; 2 Bro. Ch. C. 476, 479; 9 Ves. 464, 217 ; 6 Ves. 748. 
Those cases proceed on the ground of collusion in the representative. Collusion 
always has a sinister aspect, and is rather difficult to be distinguished from fraud. 
If an executor or administrator has power to release a debt, he necessarily has a 
discretion in the management of the concerns of the estate. If such discretion is 
not allowed, no compromise can be made by him, however much the interests of the 
estate may require it. Whilst he acts within the bounds of common honesty, his 
acts will be supported. The compromise cannot be set aside on the ground of its 
being a hard bargain. To entitle a party to relief on that ground, it must be so 
hard and unconscientious as to shock the moral sense and excite astonishment. 
That is not this case ; for although a report of a master had been made for 890,000, 
it had not been confirmed. The appellant intended to appeal, and the widow was 
advised by counsel, most able to give advice in this matter, to effect the compro- 
mise. The judge in his decree, has adopted a middle course, confirming the settle- 
ment in part and avoiding it in part. This cannot be correct. $30,000 was paid 
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to put an end to the controversy. If that must be continued, the appellant is enti- 
tled to a return of his money. 

• H. W. Warner, for respondents. The release, being executed by two of the 
administrators, without the concurrence, and contrary to the will of the third ad- 
ministrator, is bad. Lord Bacon, in his law tract, " Use of the law," (title, prop- 
erty by letters of administration,) says, that any one executor may convey the goods 
or release debts without his companion, and any one by himself may do as much as 
all together ; but it is not so with administrators, for they have but one authority 
given to them by the bishop over the goods, which authority, being given to many, 
it is to be executed by all of them joined together. In Hudson v. Hudson^ (1 Atk, 
460,) decided in 1737, Lord Hardwicke said, he was of opinion that one ad- 
ministrator could not release a debt or convey an interest, so as to bind the [610] 
other, and that the case of an administrator differed from that of an execu- 
tor. He placed his opinion upon the ground that the administration is in the na- 
ture of an office, and draws the consequence that administrators must join in the 
execution of the acts of the office. Sundry elementary works of the highest re- 
spectability, lay down the rule at law as stated by Lord Bacon. (2 Black Comm, 
610. Wood's Institutes, 335. Toller's Law of Executors, 187, 324. See also, 
1 Viner's Abr, 78, tit. Executors, D. 2. Talbot's Cases, 127. 2 Vernon, 514. 
1 Bridgman's Index, pL 21. 4 Mass, R, 636.) Opposed to this current of au- 
thority, is the Touchstone, (p. 462,) where a qucre is introduced as to the applica- 
tion of the law relating to executors to the office of administrators ; for some think, 
says the author, that one of them may sell goods and release debts without the 
other. Comyn refers to % case which speaks only of executors. Jacomb v. Har^ 
wood, was a case of executors, and what was said as to administrators is obiter. 
The case of Willand v. Fenn, referred to in the last case, is found no where else. 
At all events, it only decides that one administrator stands on the same ground or 
foundation with one executor. This may be true in some particulars, but it does 
not shew that the point now in controversy was there litigated. In the case of 
Douglass V. Satterlee, the question was as to the liability of one administrator for 
the acts of another. What was said by the late chief justice on the subject of the 
powers of administrators over the estate of the intestate, was uncalled for, and be- 
sides, rests for its authority on the case of Jacomb v. Harwood, There should be 
a distinction in the rule, as it relates to the powers of executors and administrators. 
Administration is in the nature of an office. It is created by public authority, 
springing from policy and necessity. When, therefore, several are named, all must 
join in performing the office and administering the law. Not so with executors. 
They are appointed by the testator ; and although he names several, the confidence 
he has reposed must not be limited. They are his confidential, selected friends, and 
it is to be presumed, that to each individually he is willing to entrust the 
management of his estate. The powers and responsibilities of an executor [611] 
and administrator are not the same. The power of an administrator cannot 
be transmitted. The executor may act without probate ; the administrator must 
take an oath and give bond. If an executor becomes reduced in his circumstances, 
the law will not deprive him of his trust. If an administrator fails, a receiver is 
appointed. 

The transaction relative to the release, was rendered improper and unlawful, by 
the pendency of the petition for a receiver. Lis pendens is a rule of constructive 
notice, and therefore strictly applied ; but when actual notice is given, no hardship 
can be complained of. The rule applies when the proceedings are regularly com- 
menced. The application, of which notice was given, was a regular proceeding, and 
in the ordinary course of practice. The parties in interest gave notice to the appel- 
lant virtually not to pay to the administrators. Is a powerless cestui que truest who 
does all he can to save his interests, not to be protected ? Shall it be permitted to 
a stranger to deal with the trustee, and destroy the cestui que trusty alter notice ? 

Vol. I.— 44. 
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The notice was jriven to Dunscomb, but the couiplaiDants are entitled to protection, 
although their i iirhts were prosecuted iu the name of another. It was in the nature 
of an apj)licatioii for an injunction, of which being apprised, Murray is bound to ac- 
count again. The release was a breach of trust in the administrators. A release 
of a debt for less than its value is a devastavit, {Bacon's Abr. tit, Exrs. and 
Admrs. L. 431. (2 Johns. C. 370. 7 Joh?is. R. 404. 2 Coiven, 808. A com- 
promise must not only be in good faith, but beneficial. (3 P. Wnis, 381. 2 Muri' 
ford's R. lo:>. 9 Mass, R. 352.) 

The release is voiil for fraud both in law and fact. Lord Hardwioke, in Chester^ 
field V Ja/tse?i, (2 Ves, 185,) enumerates four species of fraud: 1. Fraud arising 
from facts and circumstances of imposition; 2. Fraud apparent from the intrinsic 
value and subject of the bargain itself; 3. That which may be presumed from the 
circumstances and condition of the parties contracting — and this goes farther than 
the rule of law. which is, that fraud must be proved, nut presumed; but it is wisely 
established in this court, to prevent taking surreptitious advantage of the 
[612] weakness or necessity of another, which knowingly to do, is equally against 
conscience, as to take advantage of his ignorance; 4. A fourth kind of fraud, 
his lordship observes, may be collected or enforced in the consideration of a court 
of equity, from the nature and circumstances of the transacti(m, as being an imposi- 
tion and deceit on the other persons, not parties to the fraudulent agreement. This 
is not, as it is saiJ, a classification of the evidence, but an enumeration of the seve- 
ral species of fraud. The learned judge who made the decree in this cause, is more 
distinguished for his profound knowledge of the common law, than of chancery law; 
and he seems to have disregarded aU those rules which prevail in a court of equity 
for the detection of frau'l, which do not obtain in a court of law, and because actual 
fraud was not proved, he came to the conclusion that there was no fraud in the 
case. The cases cited by the judge, in support of his decree, it is agreed with the 
counsel for the appellant, are cases of fraud, though not of actual faud; and the 
seeming contraUction in the views of the judge on this subject, may be traced to the 
not discriminating between the various species of fraud. 

The counsel here went into a full and elaborate examination of the evidence in 
the case to support the charge of fraud. 

D. B. Ogden, on same side, insisted that the release was not binding, because 
executed without the concurrence, and against the will of one of the administrators, 
and against the will of three of the ccstuis que trust. There were no debts shewn 
to be owing by the estate. The administrators, therefore, had no interest in the es- 
tate. They were merely trustees for the persons interested, for whose benefit the 
suit was prosecuted. Can it be allowable that a majority should control their co- 
trustee, and contrary to the wishes of the parties in interest; discharge a debt ? Al- 
lowing, as a general rule, that one of several administrators may execute a release, 
does it follow that he has a right to do so, when the other expressly dissents ? Has 
he a right to give a release of a debt without receiving payment ? Can he release a 
debt which is in a course of litigation, contrary to the wishes of his co-ad- 
[613] ministrator ? The administrators were trustees merely to carry on the suit 
against the appellant: their release, therefore, without tKe consent of the 
cestuis que trusty was a palpable breach of trust. If the principle of lis. pendents 
does not apply to this case, where the appellant avowed that he effected the settle- 
ment to prevent the interference of the court, it can apply in no case whatever. 
The counsel then remarked upon the facts and circumstances relied on in support of 
the charge of fraud. 

S. A. Talcott, (attorney general,) in reply. The counsel for the respondents 
have cited a number of authorities to support the position advanced by Lord Bacon, 
that the release of a debt by one of several administrators is not good, and that the 
authority given, is to be executed by all of them joined together. The first is 11 
Viner, 73, tit. Executors^ D. 2. This case only determines that the release of one 
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administrator cannot prejudice the other. The object must have been to charge the 
administrator with a devastavit; because, in a court of common law, the court must 
have considered the release good, otherwise the question could not have arisen. The 
case referred to in Viner^ is not to be 'found in the book quoted ; and in 1 Burr, 
364, Foster, J, declares that Viner h no authority. WootTs Institute, 335, only 
repeats what lord Bacon had said. In 1 SchoaWs ^ Le Froy^s R. 369, it is said 
that Blackstone' s Commentaries are no authority. What Toller stated in pages 
187 and 324, he retracted in page 408 of his work, where, speaking of the cases of 
Hudson V. Hudson and Willand v. Fenn, he says, it seems to be now settled, that 
a joint administrator stands on the same footing, and is invested with the same 
powers as a co-executor. Bridgman, in his index, cites Hudson v. Hudson, for the 
purpose of shewing that an administrator may do many acts. In Hudso?i v. Hud' 
8071, (1 Atk. 460,) lord Hardwicke unnecessarily said, that one administrator could 
not release a debt or convey an interest, so as to bind the other. The question was 
not before him, because he decided that the release in that case, was not. the release 
of an administrator, but of a creditor ; the administrators having constituted 
the debtors their attornies to collect debts, in which character they had be- [614] 
come indebted, and were afterwards released by one of the administrators, 
and the release was set aside as fraudulent. In 2 Wooddeson^s Lectures, 362, the 
authority of Atkyns is very much questioned. On the other hand, Coviyn has been 
said to be himself an authority. Jacomhw Harwood, (2 Ves. 265,) was decided by 
Sir John Strange, the master of the rolls, in the very court in which lord Hard' 
wjcke continued to preside, who said, that though in Hudson v. Hudson the lord 
chancellor had been of opinion that one administrator could not release so as to bind 
the other, yet, when that case was more narrowly looked into, it appeared clearly 
that it was applicable to the particular circumstances of the case. It was said by 
the counsel opposed, that Willand and Fenn was not to be found in the books. It 
may be found in 2 Wheato7i^s Selwyn, 574, n. 8, and in Sheppard^s Touchstone, 
484, 5, where it is cited with approbation. Next comes the case of Douglass v. 
Satterlee, (11 Johns, R. 22,) in which it is said by the late chief justice Kent, that 
executors and administrators stand on the same ground, and their powers and respon- 
sibilities in respect to each other, are the same. The same principle had been before 
advanced by C. J. Kent, in Piersons v. Hooker, (3 Johns. R, 70,) on a question of 
discharge by one partner. The same doctrine is found in 1 Haywood, 1 04 ; and 
Gwillim, in a note to Baco?i^s Ahr. tit, Exr. ^ Admr, p, 395, considers the case of 
Willand and Fenn as overruling Hudson v. Hudson, 

Lord Hardivicke, in Hudson v. Hudson, considered administration in the nature 
of an office. If a grant of an office be to A. B. without adding the word successor, 
it does not survive. (Sulk. AQd. 11 Co. o b, Comyn^s Dig. tit. Officer, jD. 4.) 
If one administrator dies, the right of administration survives. (2 Vern. 514.) 
Shewing it survives, it is not an office, and destroys the foundation of his lordship's 
argument, that if an office is granted to two, they must join in executing the acts of 
the office. Nor is it a naked power, because if so it would not survive : it is a power 
coupled with one interest, survives, and may be executed by one. 

The notice of the intended application for the appointment of a receiver, [615] 
is not in the nature of a lis pendens, so as to avoid the settlement. It is 
not a lis pendens, because not a proceeding in court. A bare notice of an intended 
proceeding cannot have that eifect. In Green v. Slayter, (4 Johns, Ch, R, 38,) 
the true doctrine upon this subject is laid down, that no preliminary proceedings will 
operate as an injunction. The petition in this case was not for an injunction against 
a compromise, but for the appointment of a receiver for the preservation of the fund. 
In answer to the suggestion that here was actual notice, the notice did not specify 
any right claimed. A notice from an assignee of the transfer of the cause of action, 
would have been operative. 

It was said, that allowing administrators to stand upon the same ground as execu- 
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tors, two administrators caDnot release a debt if a third dissents. In CottrelVi 
Transactions of the High Court of Chancery^ 87, (Bacon v. Bell,) it is adjudged, 
that one executor may release, though the other dissents. One executor or adminis- 
trator may release too, without receiving the debt. 6 Vesey, 748, fully admits the 
princi|)le, as the court interferes with the executor only in case of fraud. Applica- 
tions for leave to compromise, are made to protect the executor or administrator; 
not to autliorise a compromise: that authority he always has at the hazard of sub- 
jecting himself to an action for a devastavit ; for the old and strict rule of law is, 
that an a Imiiiistrator cannot release a debt without being responsible for it. (7 
Johfis. /^. 411 ) In equity it is not so, if he acts in good faith; but if liable for a 
devasfacit, it shews the debt is discharged, otherwise no devastavit would be com- 
mitted ; and the debtor cannot be called on a second time for payment after a re- 
lease, except in cases of fraud. There is no distinction between legal and moral 
fraud. Fraud is an intent of the heart to do some injury coUusively to the person, 
property, or character of another. The distinctions are only as to the modes of 
proof; and so the supreme court have decided in Bissell v. Hopkins^ (3 Cojven, 
166.) Whether in this case there was fraud or not, depends upon the circumstances 
of the case. In 7 Tau?Uon, 421, it is said, where one of two executors gives 
[616] a release, and it is attempted to be set aside on the ground of fraud, a very 
strong case must be shewn. Here the defendants unite in denying the 
charge of fraud, and there is no evidence to impeach the answers. If the decree is 
set aside in part, it must be set aside in whole, as the consideration of the settle- 
ment, viz. the putting an end to the controversy, will have failed. 

Savage, Chief Justice of the Supreme Court. The complainants contended, in 
the court of chancery, that the release should be set aside, on several grounds : 1. 
Because it was executed by only two of the administrators; 2. Because there was a 
lis 'pendens in consequence of the notice of the application for the appointment of a 
receiver ; 8. And principally because the transaction was fraudulent. Judge 
Emott, who sat for tiie chancellor, decided all these points in favor of the defend- 
ants, but held that this was a case in which the complainants ought not to be bonnd 
by the acts of the administrators ; and therefore decreed, that the release beset aside, 
so far as relates to the interests of the complainants who represent one-third part of 
the estate of John P. Mumford, deceased. From thi© decision, John B. Murray 
has appealed to this court; and the questions to be deciied, are the same as in the 
court of chancery. 

1. Was it competent for two administrators, against the will of the third, to exe- 
cute a valid release? 

The law, as to the power of executors, seems never to have been questioned. " If 
a man appoints several executors, they are esteemed in law but as one person repre- 
senting the testator, and therefore the acts done by any one of them, which relate 
either to the delivery, gift, sale, payment, possession, or release of the testator's 
goods, are deemed the acts of all; for they have a joint and entire authority." (3 
Bacon^s Ahr. Exrs. Sf Ad/nrs, D.) The reason given for this rule by lord Hard- 
wicke is, that each executor is considered as entirely representing the testator. 
(Hudson V. Hudson, 1 Atk, 460.) Lord Hardwicke, however, considered that ad- 
ministrators have no such power ; and the principle reason assigned for the 
[617] difference is, that the executor receives his power from the testator, and may 
perform many acts before probate of the will ; but the* administrator receives 
all his authority from the ordinary. Lord Hardwicke cites no authority but the 
opinion of lord Bacon, (4 Elements of the Law, p. 83.) 

A similar dictum is found in 11 Viner, 73, citing Tothil, 264, 5. The same 
point is laid down by Blackstone, (2 Com. 510,) and he relies on the ease of Hud- 
son V. Hudson. In that case, this point was not necessary to be adjudicated, as the 
cause was decided upon another point. The opinions, however, of lord Bacon and 
lord Hardwicke, are entitled to great respect; and in the English courts ihey have 
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been so treated. The case of Hudson v. Hudson^ was decided in 1737. In 1751, 
in J%comh v. Harwood^ (2 Ves, 267,) the same question was discussed by sir John 
Strange, master of the rolls, when the case of Hudson v. Hudson was considered. 
Speaking of that case, he says, it was said that in that case, the lord chancellor bad 
been of opinion that one administrator could not release, so as to bind the other ; 
yet when that case was more narrowly looked into, it appeared clearly that was ap- 
plicable to the particular circumstances of the case. He then cites the case of Wil' 
land V. Fenfii in which there had been three arguments in the king's bench, and 
thereupon decided, that one administrator stood on the same ground and foundation 
as one executor; and such was the decision of the master of the rolls. The case 
of Jacomh v. Harivood has never been overruled in England, but has been acqui- 
esced in, and .considered as settling the point. (Toller'' s Exr. 407, 8.) And the 
same has been the understanding of the courts in this state. (11 Joh?is. R. 22.) 
The difference heretofore supposed to exist between the powers of executors and ad- 
ministrators, in this respect, was said to be founded in the different sources from 
which their powers were derived ; the one being by appointment of the testator, the 
other by the appointment of law. I apprehend there never was any reason for the 
supposed distinction. Their liabilities and responsibilities were ever the same, and 
their powers should be so. But if there was ground formerly for it, there 
surely is none under our statutes, which recognize both as possessing the [618] 
same rights, and interest, and authority over the estate of the deceased. 

2. The doctrine of lis pendens is this : That whoever purchases the subject mat- 
ter of a suit, pendente lite, takes his purchase subject to the decree or judgment 
which may be rendered in such suit, and the pendency of such suit is per se notice 
to all the world, and such pendency, when in chancery, commences with the service 
of the subpoena. (1 Johns, Ch. R. 576.) I apprehend this doctrine is not appli- 
cable to this case. A suit is not considered to be pending within this rule, until the 
service of process. In chancery, no subpoena issues until bill filed ; and the court 
is supposed, by awarding process, to have adjudged that the plaintiff had shewn a 
prima facie case for relief. In this case, notice had been given by one of the ad- 
ministrators to the other two, that an application would be made for the appoint- 
ment of a receiver — not because there had been any improper conduct in the admin- 
istrators, or because any thing of that kind was alleged — but because one was said 
to be old, and the other insolvent, and they had given security in only $40,000. 
This notice can never operate as a lis pendens. It is a mere interlocutory proceed- 
ing in the suit already pending ; and if this notice were to incapacitate the adminis- 
trators from acting, it would be easy for a cestui que trust, by giving a similar no- 
tice, to prevent executors or administrators, or trustees, from ever doing any thing, 
and there would be no safety in transacting business with them. A reference to the 
offices of any of the officers of the courts, would give no information of any such 
lis pendens. Not even an ex parte adjudication of the matter gives sanction to the 
claim ; but simply the mere assertion of a right to interfere, by the person giving 
the notice. It is conceded in this case, that the defendants had notice of the intend- 
ed motion, and they acted in reference to such notice, and, it is presumed, with 
knowledge that such notice could have no possible effect upon any fair and equita- 
ble arrangement which they should make. 

The main question in this case, I apprehend, is the question of fraud. The bill 
charges, that the defendants acted fraudulently, in bad faith ; and in relation 
to the defendant Murray, several facts are charged, as evidence of the fraud. [619] 
Among these are, 1. Attempts to delay a decision in the cause, by appeal to 
this court. He twice appealed, and at each time, suffered the appeal to be dismiss- 
ed. This is admitted, but the defendant Murray declares, that the appeals were 
brought hormfide, with an intention to have them argued and decided by this court, 
but that his counsel advised to the course which was adopted. This is an answer 
which ought to be satisfactory. The counsel, after the appeal brought, were of 
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Opinion, that after certain other steps should have been taken in the cause, the 
errors, which they advised their client existed, would be more apparent. The an- 
swer is given under oath, is responsive to the bill, and is not contradicted. It must, 
therefore, he taken to be true, and if true, rebuts the idea of fraud. 

2. That ^Murray procured the release for much less than the report, to which he 
did not except, and that he was able to pay the whole sum reported due. The fact 
is conceded to be so ; but Murray avers that the amount paid is much more than 
was really duo, and much more than John P. Mumford, in his life time, ever claim- 
ed though he was fully apprized of his rights. 

3. It is also alleged, that the same sum had been previously offered, and rejected. 
To this, it is answered, that two years previous the same sum was offered ; that an 
arrangement was partially made by the counsel in the cause for a settlement for 
$35,000 and that S30,000 would have been received, provided the defendant Mur- 
ray would have paid the costs ; and that at the time when the arrangement was 
made, $40,000 would have been assented to by all the parties in interest. 

It appears that there existed in the family of Mrs. Mumford an unfortunate fami- 
ly diflieulty, insomuch that it was unpleasant for her and Dunscomb to transact 
business together. So Dunscomb says ; but Mrs. Mumford denies that they could 
not associate for the transaction of necessary business. 

4. It is urged as evidence of fraud, that the settlement was made without 
[620] consulting Dunscomb or the complainants. The answer is, the family 
quarrel already stated ; but that in fact the consent of Dunscomb was re- 
quested by John I. Mumford, previous to the execution of the release. 

5. It is also charged, that Murray had been long endeavoring to circumvent Mrs. 
Mumford and John I. Mumford, and to take advantage of their situation, both 
being in necessitous circumstances, and Mrs. M. moreover, being old and infirm. 
The intention imputed to Murray he denies. He knew that Mrs. M. was poor, and 
that J. I. M. was insolvent; but it is to be recollected, that the same offer was 
made when these circumstances did not exist, and he made no attempt to obtain 
more favorable terms than he had before proposed. In answer to the charge, that 
Mrs. M. was old and infirm, it is denied, except that she was sixty years old and 
upwards. This is indeed an age which is supposed to disqualify certain persons for 
the performance of certain public duties ; but the presumption of incompetency, I 
believe, does not extend to the transaction of private concerns ; but if so, still Mrs. 
M. in this respect, had the vantage ground of Murray, who, from facts appearing in 
the case, must be presumed to be several years in advance of her. But the fact (/ 
age is not urged as a ground to support the charge of fraud in Mrs. Mumford. Il 
were, indeed, a ni(dancholy spectacle to see persons, far advanced in life, active par- 
ticipators in fraudulent practices, or even the dupes of others, when the natural 
presumption should be, that as we approach the end of our course, probity and in- 
tegrity should be predominant, that we may be better prepared to answer the charges 
to be made against us in that dreadful day of awful responsibility and account which 
*^e are rapidl}^ approaching. 

6. It is also charged as one of the fraudulent devices resorted to by the defend- 
ants, that the late chancellor Kent was consulted in relation to the settlement, and 
his advice in favor of it fraudulently obtained. 

Of all facts adduced to support a charge of fraud, this is, to my mind, one of 
the most extraordinary. That the chancellor, who had known the whole history of 

this case, who had established the principle upon which the defendant, jilur- 
[621] ray, was to account, who had presided in our courts for a longer period than 

any other citizen in the state, and who, during all that time, held a most 
dstinguished rank, should be incapable of giving correct and wholesome advice, with- 
out consulting the counsel in the cause, is a paradox incapable of explanation. It 
seems to me, therefore, as it did to the learned judge who decided this cause in the 
court below, that the charges of fraud have been successfuly refuted. 
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One other circumstance appearing on the part of the defendants is worthy of no- 
tice. The persons entitled to the estate of John P. Muinford are, the widow Mary 
I. Mumford and six children, three of whom were in favor of tfhe settlement, and 
three against it. The widow being entitled to one-third of the avails of the suit, 
those concurring in the settlement, represent two-thirds of the subject in controver- 
sy. If they conspired and confederated to cheat any body, it was to cheat them- 
Felves twice as much as they cheated the complainants, which is a palpable absurd- 
ity. And, in relation to this point, it should be recollected, that before any exami- 
nation before the master, Murray made the same oflPer; and S5,000, or at most 
$10,000, in addition then, and even when the settlement was made, would have been 
accepted by those who now seek to set aside the release. Of this additional sum, 
two-thirds would have gone into the pockets of the defendants, and but one-third 
to the complainants — less than $1,000 to each — a sum which it seems to me could 
be no equivalent to the mortification resulting from the fact of presenting upon the 
records of the court a charge of a fraudulent attempt by a mother to defraud her 
own daughters. When to all these considerations is added, what no doubt had a 
controlling influence, the determination of Murray to appeal, and the possibility that 
even less than the $30,000 might ultimately be recovered after a protracted litiga- 
tion; and further, that Mrs. M. was advised to this course by a counsellor, than 
whom no one could be more capable of giving advice, so far from seeing, in this 
transaction, evidence of fraud, it would have been extraordinary if the offer had not 
been accepted. 

Thus far I have concurred in the views of the learned judge who made [622] 
the decision in the court of chancery. In the eloquent opinion which we 
have before us, it is shewn very satisfactorily to my mind, that the acts of two ad- 
ministrators stand on the same ground as two executors ; and the dissent of the third 
administrator, forms no objection to the validity of the release; that it is in no way 
affected by the doctrine of a lis pendens, and that fraud is not imputable to any of 
the parties to the release. Yet, he decreed that it should be held inoperative and 
void as to the complainants in this cause, who are two of the children of John P. 
Mumford not assenting to the settlement and release. This decision is not placed 
upon any particular principle, but upon the circumstances of the case: the amount 
of the report, compared with the amount received ; the compromise carried into ef- 
fect, when the motion was about to be made to supersede the powers of the admin- 
istrators ; the uncertainty of the result of an "appeal ; the possibility of an entire loss 
of whatever might ultimately be awarded to the estate : and the impossibility of de- 
ciding whether the settlement was advantageous to the estate. It is certainly true, 
that there are cases where those interested in an estate are permitted to pursue it 
into the hands of any person who colludes or conspires with the executor to produce 
a devastavit. It became my duty to examine this subject in the cause of Colt v. 
Gilbert^ adinW^ ^c.^ decided in this court one year ago, but which is not yet re- 
ported, and to review several of the cases referred to in the opinion of the circuit 
judge. In the case of Colt v. Gilbert , the facts were, that Jacob Le Roy was ex- 
ecutor of the last will and testament of Dulary ; that, as such executor, he had in 
his hands a considerable sum of money which belonc;ed to the estate, and which 
money was used as part of the capital of the house of Jacob Le Roy and Son ; and 
that Colt, one of the firm, transferred the money of the estate of Dulary to Colt^ 
by Le Roy's direction, as he said, in payment of a debt due him by the firm. In 
that case, we held that the house of Le Roy and Son, and of course Mr. Colt, one 
of. that firm, was responsible to the administrator, with the will annexed, and to th^ 
residuary legatee, for the amount of the estate thus misapplied ; and after 
referring to the leading cases on the isubject, we came to this conclusion: [623] 
** That any person receiving from an executor the assets of his testator, know- 
ing that such disposition of them is a violation of his duty, is to be adjudged con- 
niving with the executor; and is responsible for the property thus received, either 
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as a purchaser or a pledgee," And the principles laid down by Ch. Kent, in Field 
T. Schiefftlin, (7 Jo/i/is. Ch. R. 150,) were approved: that the purchaser is safe if 
he Is not a party to the fraud of tlie executor, and has no knowledge or proof that 
tlie exe(;utor intended to misapply the proceeds, or was, in fact, by the very transac- 
tion, applying thciu to the extinguishment of his own private debt; that in such 
cx-jc, lie buys at his peril ; but that if he has no such proof or knowledge, he is not 
bound to in(piire into the state of the trust, because he has no means to support the 
in<juiry, and he may safely repose on the general presumption, that the executor is 
in the due exercise of his trust. 

This decisiim, and the principles established in it, seem to me to bring us back 
again to the question of fraud and collusion. All the cases cited by the circuit 
judge, are, I apprehend, cases of fraud or collusion. Lord Eldon seemed to be at 
a loss to determine what collusion is. We have defined it to be any intermeddling 
with the executor, or the assets of the testator, by which the executor is guilty of a 
violation of his duty ; so that we are brought round again to the question whether 
the administrators were guilty of a violation of duty, under all the circumstances of 
the case, and which need not be again recapitulated. 

It is true, they released for one-third of the sum reported in their favor; but it is 
also true tiiat, according to the answer of Murray, (and this answer must be con- 
sidered true,) the sum paid was more than was really due, or was ever claimed by 
Mr. Mumford, in his lifetime. It must also be understood, that Murray did not in- 
tend to submit to this report, but was about to appeal ; and the chancellor, who 
knew all the facts and the law of the case, advised to the acceptance of the terms 
offered. It is idle to suggest, that fraud was practiced on such a man. Can 
[624] it be supposed, that he was incapable of giving an opinion upon a case which 
he had adjudged, without the opinion of counsel? I would by no means 
depreciate the services of counsel ; but it is a mistake to suppose that no one btit the 
counsel em[)loyed in a cause is capable of forming a correct opinion as to its probable 
results, or of givng suitable advice as to its progress or termination. 

It is also true, that the persons claiming one-third of the avails, were opposed to 
the settlement, but the administrators, and those interested in the residue, were in 
favor of it. Suppose the administrators had no interest in the avails, and those 
owning two-thirds of the fund had urged such an arrangement, but it was declined, 
and in the end much less had been recovered ; or suppose the whole had. been lost, 
through the subsequent failure of Murray, after rejecting such an offer ; would not 
those who had urged the settlement have much more reason to call upon the admin- 
istrators and charge them with a violation of duty. 

In addition to these considerations, when it is stated as a fact in the case, that a 
sum in addition, but less than $1,000, to each of the complainants, would have been 
accepted by them, though less than half the sum reported, and this known to the 
administrators, I am free to express my opinion, that to have refused the offer of 
$30,000, would have been highly indiscreet, if not a positive violation of duty ; and 
that their termination of the controversy was prudent and proper. 

I am therefore of opinion, that the administrators were not guilty of any violation 
of duty— of course, Murray could be guilty of no collusion; and therefore the com- 
plainants would have no right to pursue even assets in the hands of a honafide pur- 
chaser. But another consideration of some weight is this : that in this instance, the 
claim in question cannot be considered assets for any greater amount than the sum 
agreed upon. 

The result of my conclusions is, that the judge erred in setting aside the release 
as to two-sixths of the demand in question ; and that the decree should be reversed, 

and that the bill of the complainants should be dismissed, with costs. 
[625] Sutherland, J. expressed his concurrence in the opinion pronounced by 
the Chief Justice, and Benton, Cbary, Elsworth, Enos, Haqeb, Laks, 
McMartin, Oliver, Smith, Todd, Throop, Tysen, Warren and Wilkeson, 
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Senators^ also concurred. Datan, McCarty, McMichael, Schenck, Stebbins, 
Wheeler and Woodward, Senators, were of opinion that the decree ought to be 
affirmed. 

For reversal, 17 — For affirmance, 7. 

Whereupon a decree was entered reversing tlie decree in the court of chancery; 
declaring the release executed by Mary I Mumford and John I Mumford to John 
B. Murray, valid and /binding upon the representatives of John P. Mumford, de^ 
ceased ; ordering the bill of the respondents to be dismissed with costs, and direct- 
ing the respondents to pay the costs of the appellants in this court ;(i) and that the 
cause be remitted to the court of chancery, to the end that the decree of this coun 
may be carried into eifect. 

It being suggested that the appellant had died since the hearing of the appeal, it 
was ordered, that the decree be entered with reference to the time of hearing on the 
14th day of June last, so as to take effect from that day. 

(b) See AddenduB, p. 724; S. C. 2 Wend. 221. 



David H. Malin, and others, appellants, and Rachel Malin and others re» 

syondents. 

The declarations of a trustee are competent evidence for the purpose of establishing a resulting trust. 
Such trust is not within the statute of frauds, and may be proved by parol, although it is a dangerous 
species of evidence, and the payment of the money by the cestuis que trust, ought to be clearly on^ 
satisfactorily established. Proof of the declarations or confessions of parties, is of a most unsatisfac- 
tory nature, unless corroborated by circumstances. 

A resulting trust is a trust raised by operation of law, in favor of a person who advances the purchase 
money or consideration for an estate, the conveyance for which is taken in the name of another; and 
it will attach as well to a gift as a purchase of lands included in a grant in which a valuable consider- 
ation is expressed to have been received, (a) 

K declaration of trust need not be made at the time of the purchase; it may beat any subsequent period. 

A. party holding a contract for the conveyance of lands, has a devisable interest in such lands, and a 
devisee of such interest may transmit it to another by will. 

An immaterial alteration in a will, if made by a stranger, will not destroy it. The testimony of a wit- 
ness, who has the means of knowledge, whether a written instrument has been altered or not, out- 
weighs the evidence of a dozen witnesses who speak only from an inspection of the paper. 

The agreement of a party to form a settlement, and commence improvements on a tract of wild, unculti- 
vated lands, is a consideration moving from such party, equivalent to the payment of a pecuniary con- 
sideration ; and where, in consequence of such agreement, a tract of land is conveyed to a third per- 
son, for the benefit of the party making the agreement, such consideration is sufBoicnt as the basis of 
a resulting trust. Per Stebbins, senator. 

A specific devise to one person forms an exception to a general devise to another, contained in a prcviouf 
clause of the same will. Per Stebbins and Oliver, senators. 

Appeal from chancery. Jemima Wilkinson, in 1776, became the founder [626] 
or head of a sect called '* Universal Friends." She was known among her 
followers by the name of the "Universal Friend," and answered to, and acknowl- 
edged no other name. In 1791, she removed from Pennsylvania, with a number of 
followers, into the state of New- York, and took up her residence in the county of 



(a) 1 R. S. 728, § 51-4. By these sections the Revised Statutes have aboliihed resulting trusts 
except in the cases where they are raised to frustrate a fraud against creditors, or a fraud of the alienee 
against the person beneficially interested in the purchase. The decision in the text is still applicable to 
these exceptional cases, but would not be a precedent for raising out of an absolute conveyance a result- 
ing trust forbidden by the statute. The intention of the Revisers carried into effect by the legislature, 
was to prevent all voluntary secret trusts, both because they would furnish facilities for the evasion of 
the provisions prohibiting express trusts, and because the motives for their use could be none other th^n 
fraudulent; still, implied trusts arc necessary to the prevention of fraud; they have been wisely retain- 
ed so far as the law implies them to prevent injustice. See Norton v. Stone, 8 Paige, 222 Bodine v, 
Edwards, 10 Paige, 404. 

The rule in New-York admitting parol evidence to show that a conveyance absolute on its face, wm 
intended to be taken conditionally, or with the reservation of a trust, is an exception from the doctrine 
prevuling elsewhere. Walton v, Gronly*s Admr's. 14 Wend. 63. Gilchrist v. Cunningham^ 8 Wen^ 

Vol. 1.— 45, 
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Ontario. Several of her adherents had preceded her in locating themselves in the 
town of Benton, adjacent to the Seneca Lake, and others followed her. There pre- 
vailed among her people an opinion that she could not hold land or make any con- 
tracts, or, as expressed by tlieinselves, *'by the inviolable order and principles of the 
society, no estate or temporalities could be vested in the Universal Friend ;*' and all 
contracts relating to property were made in the name of some one of her followers, 
for her benefit, and the relict" and maintenance of the poor and indigent of the soci- 
ety. For the two first years after the establishment of the society in Ontario county, 
Sarah Rickards^ one of her followers, was her trustee or steward. Sarah Richards 
died in 1793, and was succeeded by Rachel Malin^ one of the respondents in this 
cause, as trustee, who continued to act in that character to the time when the proofs 
in the cause in cliancery were taken. 

On the 5th January, 1792, Benedict Robinson, by deed, conveyed to Sarah 
Richards the north halves of lots Nos. 2'2 and 27, and lots Nos. 23, 24, 25 and 26, 

in township number seven, in the second range of towns in Phelps' and Gor- 
[627] ham's purchase, in the county of Ontario, containing 1,400 acres, for the 

consideration expressed in the deed, of forty pounds. On the 2d May, 
1793, Thomas Hathaway conveyed by deed to Sarah Richards^ the south halves 
of Nos. 22 and 27, and the north halves of lots Nos. 21 and 28; and on the 1st 
June, 1793, also conveyed to her by deed lot No. 47. Immediately after the pur- 
chases made })y Sarah Richards, improvements were commenced upon the lands by 
the followers of Jemima Wilkinson, by whom they were considered and called the 
•'Friend's" lands. They were cultivated and improved, or otherwise disposed of, 
under her directions, and the proceeds of the property applied to the support of 
**The Friend" and her family, agreeably to her directions, and not to the personal 
benefit or emolument of Sarah Richards. 

Sarah Richards died on the 29th Deoember, 1793, leaving a last will and testa- 
ment, bearing date the 16th of the same month, which contains the following clau- 
ses: "//cw, 4thly. I give and bequeath to my dear and only daughter, Eliza 
Richards, all my property in Watertown, Litchfield county, in the state of Connecti- 
cut. All the lands deeded me by Benedict Robinson, excepti^ig one thousand acres 
of land, I deed to Rachel Malin; also all the receipts that I now hold for lands or 
the avails of them ; also, as to personal property, I give her one sorrel mare and 
colt, one pied cow, and four sheep. Item^ 6thly. I give and bequeath to my good 
and trusty friend, Rachel Malin, one thousand acres of land lying and situate in 
number seven, in the second range of townships of the Massachusetts pre-emption, 
in the county of Ontario and state of New- York ; the said thousand acres to be 
taken off" from the south end of that I now own in the town, deeded to me by Bene- 
dict Robinson ; also all that tract of land deeded to me by Thomas Hathaway, bear- 
ing date the second day of the fifth month, in the year of our Lord one thousand 
seven hundred and ninety-three, witnessed by William Carter and Abel Botsford; 
also all the lands that has or may arise from Asa Richard's estate, deceased; also 
one sorrel horse, and all the rest of my stock, together with all the rest of my farm- 
ing utensils " Richard Malin and Richard Smith were constituted executors of this 

will. It appeared, that one Asa Richards had paid Benedict Robinson £56. 
[628] for which he held Robinson's receipt, in which Robinson engaged to convey 



641. Roach r. Cosine, 9 Wend. 22r. Lansings. Rassell, 3 Barb. Ch. R. 325. Brown « Dewey, 2 
Barb. R. 86. But in Webb v Rise, 6 Hill, 219, the Court of Errors went far towards reducing the rule 
to that of England and most of the other states. It is a point of some nicety to determine whether such 
evidence is adilrcssed to the question of interpretation, or of execution and delivery. In equity, how- 
ever, and in cases of fraud, the evidence is always admissible to prove a resulting trust. Boyd v. 
McLean, 1 John. Ch. Rop. 590. Willis r. Willis, 2 Atkyns, 71. .Tackaon v. Stemburgh, 1 Johns. 
Cas. 153, 156. Getman v. Getraan, 1 Barb. Ch. 499. Russell v. Allen, 10 Paige, 249. Hosford v. 
Merwin, 5 Barb. R. 51. Artcher i\ McDuffie, 5 Barb. R. 147. The trust must arise if at all, at tiw 
time of the conveyance, Rogers r. Murray, 3 Paige, 390; and must be established by dear and une- 
qiuvocal proof, Jackson w. Bateman, 2 Wend. 570. Forsyth » Clark, 3 W«ul. 637. See Haider* 
Harder, 2 Sanf. Ch. R. 7. 
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to him lands in township No. seven, without reference to any particular lot. Asa 
Richards died, having by his last will and r.estament, bearing date the 21st 
April, 1792, devised and bequeathed untc Saiuii llichards, all his estate, real and 
personal, as lands, chattels, and wearing apparel, making her sole heir of every indi- 
vidual article or thing belonging, or in any wise apitertainiiig to him, and constituted 
her sole executrix. 

Benedict Robinson and Thomas Hathaway were tenants in common of the wholo 
of township No. seven, containing 24,661 acres of land. They released their inte- 
rest in the township to one William Carter, the deed from Robinson to him bearing 
date the 28th June, 1793, and the deed from Hathaway bearing date the 4th August, 
1795, each reserving to himself a quantity of the land, and requiring Carter to ful- 
fill their contracts made in relation to the sale of lands. On the 14th July, 1795, 
William Carter, in consideration of $124, recited in the deed of conveyance to have 
been paid by Sarah llichards to Benedict Robinson, released in fee to Rachel 
Mali?i, executrix of the will of Sarah Richards, lots Nos. 50, 51 and 52, of town- 
ship No. seven, containing 960 acres; and on the same day, in consideration of $140 
received by Robinson of Asa Richards, released in fee to Rachel Malin, lots No. 
45 and 46, containing 640 acres; and on the 14th August, in the same year. Carter, 
in consideration of $850, expressed in the conveyance to be money of Jemima Wil- 
kinson, or "The Public Universal Friend," paid to him by Rachel Malin, released 
in fee to the said Rachel, lots Nos. 21, 22, 23, 24, 25, 26, 27, 28, 45, 46, 47, 50. 
51, and 52, containing 4,160 acres of land. 

Eliza Richards, the daughter of Sarah Richards, was left by her mother, under 
the care of Jemima Wilkinson, from whom she eloped, and intermarried with Enoch 
Malin about the year 1796. Enoch Malin and his wife laid claim to the lands con- 
veyed tQ Sarah Richards, and sold several parcels of the same. In June, 1811, 
Rachel Malin^ who had succeeded Sarah Richards as the trustee and steward of 
** The Universal Friend," alleging that Jemima Wilkinson, being restrained 
by her profession and the ties of conscience, from becoming a party to any [629j 
suit or proceeding at law, filed a bill in chancery against Enoch Malin and 
Eliza, his wife, and against Elnathan Botsford, jun., Asahel Stone, jun., Asa Ingra- 
ham, and Truman Stone, purchasers from Enoch Malin and Eliza, his wife, of por- 
tions of the lands in question ; alleging that the purchase made by Sarah Richards 
from Benedict Robinson, in January, 1792, was made by her as the trustee of Je- 
mima AVilkinson ; that the consideration money was paid by Jemima Wilkinson ; 
and that the deed of the land was executed to Sarah Richards for the benefit and 
use of Jemima Wilkinson, and for the support of the poor of the society of ** Uni- 
versal Friends," although the trust upon which the conveyance was made, was not 
expressed in the deed. The will of Sarah Richards was also set forth in the bill, 
and the complainant, Rachel Malin, alleged, that the testatrix, Sarah Richards, in 
and by the will, intended to constitute her, the complainant, a trustee of all the lands 
conveyed by Robinson to and for the same uses, that she, the testatrix, had held and 
received the same ; and that she, the complainant, so received the said lands under 
the said will, and had hitherto so managed and improved the same. The sale of por- 
tions of the land to the four last named defendants was set forth, and the bill con- 
cluded by praying a subpoena requiring the defendants to answer, and for general 
relief. 

The defendants, by their answer, deny the trust set up in the bill, and allege that 
1,000 acres, part of the 1,400 acres conveyed by Robinson to Sarah Richards, were 
conveyed as a gift; and that the $100 paid, were paid as the price of the remaining 
400 acres. They admit, however, t' at Sarah Richards was one of the followers of 
Jemima Wilkinson, and that all the income or proceeds of the land, were expended 
in the society for the common benefit of all, and for the improvement and cultivar- 
tion of the land. They aver that the will of Sarah Richards, since her death, has 
been false/y and fraudulently altered, so as to devise and bequeath to the complain 
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ant large portions of the estate of the testatrix, which, by the will as origi- 
[630] iially executed, were devised to her daughter Eliza. They deny any trust 

to be created by the will of Sarah Richards. The defendant, Botsford, avers 
his purchase, containing 4()0 acres, to have been made bona fide^ and with the ap- 
probation and consent of Jemima Wilkinson and the complainant; and the other 
defendants, I'urcliasers, aver their purchases also to have been boT*/i Jide, and that a 
full and fair consideration was paid for the land conveyed to them. 

In this stage of the cause, numerous witnesses were examined on the pari; qf the 
complainant, to establish the trust; but as the testimony is adverixfd to and e<)W- 
mented upon in the opinions pronounced on the final decision of this cause, it w 
deemed unnecessary to be here stated. Much evidence was also given, on the pArt 
of the defendants, to rebut the idea of a trust ; and a number of witn^^sses were ex- 
amined to prove an alteration in the will of Sarah Richards. The plteration was 
alleged to have been made by erasing the word "also" in the fourth item of the 
will, between the words "Connecticut'' and "all," and to induce the belief that the 
alteration had been made by striking out the words Item t>thly, the succ^.eding item, 
which was item 5 originally, was altered to Item Qthly. The evidence on this sub- 
ject also being commented upon in the opinions pronounced, is not here .*»tated. 

The cause was brought to a hearing on the pleadings and proofs before the late 
chancellor Kent, in November, 1816, who, after allowing the bill to be a^^<*.nded by 
inserting the name of Jemima Wilkinson as a party complainant, directed ^ feigned 
issue, to be tried by a jury in the county of Ontario, to ascertain, 1st, wh-^t^Vsr Je- 
mima Wilkinson had advanced any, and what sum or sums of money, or oih'^r valu- 
able consideration, for the lands or any part thereof, contained in the con»^^yance 
from Benedict Robinson to Sarah Richards, bearing date 6th January, 1792. 2d. 
Whether the will of Sarah Richards had been altered since the execution thereof by 
her. 3d. Whether the whole or any, and if any, what part of the land described in 
the conveyance from Benedict Robinson to Sarah Richards, of 5th January, 1792, 
passed by that conveyance. 4th. Whether the defendants were or were not bona 

fide purchasers, without notice of the alleged trust. A feigned issue was 
[631] prepared and noticed for trial at the Ontario circuit in June, 1817. The 

trial was put off on the application of Richard Malin, for want of a material 
witness. Previous to the August term, 1817, of the supreme court, actions of eject- 
ment were commenced on the demise of David H. Malin and Avery Malin, children 
and heirs at law of Enoch Malin and Pjliza, his wife, (who died previous to the Oc- 
tober circuit,) and of Elisha Williams a^iainst Mary Holmes and eleven other per- 
sons, tenants in po -session of parcels of the lands in question. The tenants appear- 
ed, and together with Jemima Wilkinson and Rachel Malin, filed their bill of com- 
plaint in the court of chancery against the lessors of the plaintiff in the actions of 
ejectment, settine: forth the several conveyances from Benedict Robinson, Thomas 
Hathaway and William Carter ; allowing that the conveyances to Sarah Richards 
were made in trust for Jemima Wilkinson, and that Jemima AVilkinson paid the 
consideration moneys, setting forth an instrument in writing, signed by Sarah Rich- 
ards and Benedict Robinson, of the same date with his deed, declaring that 1,200 
acres, part of the 1,400 acres conveyed by him, were conveyed as a present; stating 
the conveyances to Botsford, Stone and Ingraham, the filing of the former bill, the 
proceedings thereon, and the commencement of the actions of ejectment, and praving 
for a full answer, an injunction staying the suits at law, and general relief. Elisha 
Williams puts in his answer, denying, substantially, all the material allegations of 
the bill, and the other defendants, being infants, put in a formal answer by guardian. 
Issue being joined, proof was taken. On the part of the complainants were pro- 
duced a register of events, or memorandum book, alleged to have been kept by 
Sarah Richards, commencing on the 13th March, 1790, and continued down to 
24th October, 1793, and two letters, allesrod to have been written by Sarah Rich 
ards to Ruth Pritchard, afterwards Ruth Spencer, furnished by Ruth Spencer, sinw 
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the year 1816, who, previous to the proofs in this last cause being taken, had lied 
The entries in the memorandum book fully shew that the deeds executed to vSirah 
Richards by Benedict Robinson and Thomas Hathaway, were executed to 
her in trust for "the U?iiversal Friend^^^ and that the Universal Friend paid [632] 
the consideration money. The first of the letters is dated at Jerusalem, 12th 
of the 3d mo., 1793, and contains the following paragraph: "Dear Ruth, I will in- 
form thee that Benedict Robinson has given the friend a deed of some land in the 
second seventh in the Boston pre-emption, which deed contains five lots, and the 
friend has made use of my name to hold it in trust for the friend." The second is 
also dated at Jerusalem, 3d of the 6th mo., 1793, and contains the following: '*Dear 
Ruth, I take this opportunity to inform thee further about the situation of earthly 
concerns. The friend has also taken a deed of Thomas Hathaway, containing land 
pouth of that which Robinson deeded to me, to hold in trust for the friend. And 
this deed is witnessed by William Carter and Abel Botsford." The principal part 
of the parol testimony taken in this last cause, on the part of the complainants, was 
to shew and support the verity of the memorandum book and letters, and on the 
part of the defendants, to impeach the same. In the month of June, 1823, Rachel 
Malin and Margaret Malin, with the other and former complainants, filed a bill of 
supplement and revivor, alleging the death of Jemima Wilkinson pending the 
suit, and that she had left her last will and testament, by which she had devised the 
lands and tenements in question to Rachel Malin and Margaret Malin in fee, in trust 
for the maintenance and support of the poor and indigent of the society of the Uni- 
versal Friends. Answers were filed, and the cause was put at issue and came to 
hearing upon the pleadings and proofs at the June term, 1823, before the late chan- 
cellor Kent, and by agreement of the solicitors of the respective parties, the testi- 
mony taken in the first cause, wherein Rachel Malin alone was complainant, was 
read on the hearing, and on the 11th July, 1823, the chancellor made the following 
decree : 

"This cause having been brought to a hearing, &c., it is declared and adjudged 
that Sarah Richards, in the pleadings and proofs mentioned, was, at the time of her 
death, seized in fee of the lands contained in lots Nos. 21, 22, 23, 26, 27, and 28, 
in township number seven, in the pleadings mentioned, in trust for Jemima 
Wilkinson, in the pleadings and proofs also mentioned ; and that the com- [633] 
plainant, Rachel Malin, at the death of the said Sarah Richards, became 
seized of the said lands upon the like trust, as devisee under the last will and testa- 
ment of the said Sarah Richards. And it is further declared and adjudged, that the 
allegations in the pleadings on the part of the defendants, that the said will had been 
altered since the death of the said Sarah Richards, are not sufficiently and satisfac- 
torily supported by proof; and that if the same had been so altered, it is not shown 
to have been in any material part or degree, so as to alter or afi*ect the former sense 
or construction thereof. Nor is there any proof or circumstances to warrant the in- 
ference and belief, that the alteration of the said will, if made as charged, was made 
with the knowledge, or privity, or consent of the said Jemima Wilkinson, or of the 
complainant, Rachel Malin, and the rights under the said will are not impaired or 
afi*ected by any such alteration, if, in point of fact, any such alteration was made, 
subsequent to the death of the said Sarah Richards, or the making of the said will 
by the said Sarah. And it is further declared and adjudged, that the complainant, 
Rachel Malin, since the death of the said Jemima Wilkinson, continued seized of 
the lands aforesaid, in trust for such person or persons, and for such purposes as the 
said Jemima Wilkinson may by her last will and testament, duly executed and de- 
livered, have directed, devised and appointed, and in default thereof, for the lawful 
heirs of the said Jemima. And it is further declared and adjudged, that the com- 
plainant, Rachel Malin, was, in the lifetime of the said Jemima Wilkinson, seized 
of the lands contained in lots Nos. 45 and 46, in the said township number seven, 
in trust for her, the said Jemima, and since her death she remained seized of the 
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;MLid land in trust under the will, or for the lawful heirs of the said Jemima Wilkin- 
son, as the case may be, as aforesaid ; for though it be averred that the complainant, 
Margaret Malin, be a devisee of the said Jemima Wilkinson for the purposes afore- 
said, yet the will of the said Jemima is not sufficiently admitted, nor is it shown in 
proof. And it is furtlier declared and adjudged, that the complainant 
[634] Rachel Malin, does not appear to be entitled to any other lands in the plead- 
ings mentioned as devisee, under the will of the said Sarah Richards* and 
that there is not the requisite parol proof, nor any sufficient manifestation in writing, 
that the said Sarah Richards, at the time of her death, held any other lands in tho 
said township number seven, in trust for the said Jemima Wilkinson as stforesaid, 
except it be the lands contained in lots Nos. 24, 25, and 47, in the said township 
number seven; and the complainant Rachel Malin, as such devisee, does not appear 
to be entitled to any part of the said lands contained in those lots last mentioned ; 
and the complainant, Margaret Malin, has not sufficiently shown herself entitled 
thereto, under said Jemima Wilkinson, to be enabled to ask for any assistance of 
this court in this suit: It is thereupon ordered, adjudged and decreed, and his 
honor, the chancellor, by the authority of this court, doth order, adjudge and decree, 
that the injunction heretofore awarded in this ^uit be, and that the same is hereby 
declared to be continued and made perpetual, in respect to all and singular the lands 
contained in the said lots Nos. 21, 22, 28, 26, 27, 28, 45, and 46; and that in re- 
spect to any other lands than those contained in the said eight lots last mentioned in 
the said injunction, the said injunction be, and the same is hereby dissolved. And 
it is further declared and adjudged, that if any part of the lands whereof the de- 
fendants, Asahel Stone, junior, Elnathan Botsford, junior, and Truman Stone, or 
either of them,, claim title, as set up in the answers, and mentioned and shown in 
and by the proofs in the cause, are contained in either of the said lots, (and which 
cannot certainly be discovered from the descriptions in the deeds read in evidence on 
the hearing,) that the said defendant, or defendants so claiming title thereto, were 
not bona fide purchasers thereof, without being chargeable with the notice of the 
said trust, and every such purchase was made subject to said trust. It is thereupon 
furthef ordered, adjudged and decreed, that the defendant or defendants aforesaid, so 
claiming title as aforesaid to any part of the said lots, upon due no' ice of this de- 
cree, and upon demand, release to the complainant, Rachel Malin, by one or 
[635] more deeds, competent in the law for that purpose, to be settled by a master, 
all his or their right, title and claim under their deeds or purchases, or title, 
in the pleadings or proofs mentioned, of, in and to the lands in the said lots contain- 
ed, and to all and every part and parcel thereof. And it is further ordered, ad- 
judged and decreed, that no costs in this suit be charged by either party against the 
other." 

On the 4th August, 1823, the complainants presented to Chancellor Sanpord a 
petition for a re-hearing, on the ground that, by some oversight, the will of Jemima 
Wilkinson had been omitted to be produced on the hearing, although its dne execu- 
tion had been conceded by the defendants ; in consequence whereof, the decree, in 
some of its provisions, was different from what it otherwise wouTd have been. On 
the 2d September, 1823, the cause being open for the purpose of amending the de- 
cree, the chancellor made the following decree : 

" It appearing to the chancellor, by the terms of the decretal order entered in the 
cause on thellth day of July last, that as to lots Nos. 24, 25 and 47, in township 
number seven, of Phelps and Gorham's purchase, parts of the premises in question, 
Sarah Richards, deceased, named in said order or decree, was in her lifetime, seized 
of said lots in trust for Jemima Wilkinson, deceased, and that the omission to award 
said lots to Rachel Malin and Margaret Malin, arose from a misapprehension as to 
the said Rachel and Margaret's right to claim said lands as representatives, or in 
':ehdf of the said Jemima. And it appearing from the pleadings in the suit in which 
the said decree was had, in which suit the said Jemima was a party complaiDant, thai 
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the said Rachel Malin was alleged and admitted by the said Jemima to be the truF 
tee of the said Jemima cf all her lands in the said township, and that a principai 
object of the said suit was, to obtain the title to the lands in question to be invested 
in said Rachel, and the fact of the devise of said lots of land by the same Jemima 
Wilkinson to the said Rachel and Margaret, not being questioned or disputed be- 
tween the parties — It is ordered, adjudged and decreed, that the said injunction or- 
dered to be continued and made perpetual in and by the said decretal order, 
be extended to include the said lots Nos. 24, 25 and 47, in like manner as [636] 
the other lots of land awarded to said Rachel Malin, in and by such decree. 
And further, that the lots of land be included and contained in the deed or deeds 
of release, which Asahel Stone, junior, Elnathan Botsford, junior, and Truman Stone, 
defendants, are directed and required, in and by said decree, to execute to Rachel 
Malin, the complainant." 

From which two decrees the defendants appealed, and the cause now came on to 
be argued in this court. No other reasons were read for the decrees than those 
contained in the same — the reporter understanding that no formal opinions were de- 
livered by either of the chancellors. 

E. Williams, for appellants. Independent of the testimony of the followers of 
Jemima Wilkinson, there is no evidence whatever to support the resulting trust set 
up by the respondents. The testimony of those witnesses ought not to be taken 
into consideration in determining the rights of the parties, on account of their faith, 
their fanaticism, and their interest. They believed they were testifying in a contro- 
versy between their god and a mortal ; and can it be supposed they believed they 
sinned when they obeyed the mandates of their deity, uttered not from Sinai, but 
from the mouth of their god ? It was a tenet of their faith, that the head and foun- 
der of their sect could not commit sin, and also that she could pardon sin. What 
reliance, therefore, can be placed on their testimony, given under her special direc- 
tions ? They also are directly interested. The bill states that the purchase in ques- 
tion was made not only for the use of *Hhe Universal Friend," but for the relief and 
maintenance of the poor and indigent of the society ; and the witnesses, when they 
testified, fully believed that when Jemima Wilkinson should be translated or re- 
moved from them, the property would be for their use. 

Twelve hundred of the 1,400 acres conveyed by Benedict Robinson to Sarah 
Richards, cannot be affected by the claim of a resulting trust, to uphold which there 
must bo a purchase and a valuable consideration paid, which cannot be pretended as 
to the 1,200 acres. That quantity of the land was a gift to Sarah Rich- 
ards — not to Jemima Wilkinson. There was no valuable consideration paid [637] 
for it, and consequently quoad hoc, there can be no resulting trust. 

The. will of Sarah Richards, under which the respondents claim a part of the 
premises in question, was forged by alteration. It has been said, that if there was 
an alteration, it was in an immaterial part, but that does not help the respondents, 
for the alteration must have been made by Jemima Wilkinson or Rachel Malin, or 
by their direction; and the rule is, that if the party in interest alters a deed, al- 
though it be in words not material, yet the deed is void. (11 Co. 26, Pigot^s case, 
15 Johns. R, 297. Shep. Touch. 66, 68.) In the case of Jackson, ex dem. Ma- 
lin v. Malin, (15 Johns. R. 293,) the question of the alteration 'of this will was 
submitted to a jury, who found by their verdict that the will had been altered by 
some interested person; but because such finding did not necessarily designate 
Rachel Malin, or her under whom she claimed, the supreme court granted a new 
trial. Before such trial could be had, the defendant obtained an injunction staying 
that as well as the new suits. For this ^ause alone, the decree of the chancellor 
should be reversed ; for if the heir of Sarah Richards, who brought that suit, was 
entitled to the property under a resulting trust, as she then claimed, her remedy was 
ac law, and the court of chancery had no right to interfere. 

To raise a resulting trust, strict proof is required, and the payment of the money 
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at the time of the purchase is indispensable, as subsequent payment will not create 
the trust. (2 Joh/is, Ch. R. 409. 5 Johiis, Ch. R. 19, 2 Atk. 71. 6 Cowen, 
726.) Where such a trust is set up, it should be asserted in a reasonable time, on 
account of the difficulty of ascertaining facts resting in memory. (1 Verm 296. 4 
P oton^s Ch, R, 258.) Here, 20 years had elapsed before this claim was made, 
■^uere is a perfect resulting trust established in favor of the appellants as to the lots 
No. 45 and 46, for which a conveyance wfls taken confessedly on a consideration 
paid by Asa Richards, who had devised all his estate, real and personal, to Sarah 
Rijhards, who, by her will, gave all the receipts for lands she held to her daughter 

Eliza, the ancestor of two of the appellants. 
[6^, 3] If a resulting trust is not established in favor of Jemima Wilkinson, then 

Rachel Malin, her devisee, is entitled, under the will of Sarah Richards, to 
only a life estate, as there are no words of perpetuity in the devise to her. 

A. Van Vechten, for respondents. A resulting trust being a trust arising by 
implication or construction of law, is expressly excepted from the operation of the 
statutes of frauds ; and to constitute such trust, it is not necessary that there should 
be a payment of money — any consideration moving from the cestui que trust is suffi- 
cient. (Saunders on Uses, 180. 2 Atk. 150, 151. 1 Vesey, sen. 92. 1 Verjwn^ 
108, 276, 296, 366. 1 Vesey,jun. 42, 270. 10 Vesey, 360. 15 Vesey, 43. 1 
Johns. Ch. R. 582. 2 Johns. Ch. R. 405.) Courts exercise great liberality in 
favor of resulting trusts. (Cuyler and others v. Bradt and others^ 2 Caines^s 
Cases 171 Error J 326.) Where such trust is set up, the equity may be rebutted. 
There is therefore no danger of injustice, as he who has the superior equity will be 
preferred. Where a trust is acknowledged by a written instrument, whether made 
before or after the acquisition of the real estate, it comes not within the mischief of 
the statute of frauds. (3 Vesey^jun. 696.) 

The will of Sarah Richards is conclusive, devising the property to Rachel Malin. 
The evidence of its alteration is not sufficient: at all events, the question is left in 
doubt, and there is no proof that the alteration, if any, was made by or with the 
knowledge of the persons interested in the estate. Supposing the will set aside, the 
rights of the respondents are not affected, if Sarah Richards was the trustee of Je- 
mima Wilkinson ; dying intestate, her heirs at law would hold the property subject 
to the trust. But the devise of the estate to Rachel Malin, who acknowledges that 
she accepted and received the property upon the same trusts upon which it had been 
holden by the testatrix, was a valid devise. {Saunders on Wills, 192. 1 Equity 
Abridged, 384. 2 P. Wvis. 200, 201. 1 Barnardiston, 303. 2 Atk. 119. 1 
Ch. Cases, 124. 3 Vesey, jun., 341. 2 Johns. Ch. R. 441. 2 Ch. Cases, 63, 78. 

1 Brown's Ch. C. 72 Ambler, 518. 1 Madd. Ch. 362, 3.) 
[639] As to the objection that there can be no resulting trust as to the 1,200 

acres which were a gift ; if a gift, it was a gift to Jemima Wilkinson, not to 
Sarah Richards ; and equity will enforce it. The land was contained in a grant ex- 
pressing the receipt of a valuable consideration ; and though the sum received, might 
be an inadequate compensation for the whole quantity conveyed, it is sufficient as the 
basis of a resulting trust. It is not necessary to shew a payment of money ; any 
other valuable and beneficial consideration is sufficient. Here the inducement to the 
conveyance of that portion of the land called a gift, was the formation of a settle- 
ment, and the commencement of improvements upon a large tract of wild lands. 
The appellants have no right to complain, that the injunction prevented a second 
trial of the action, in which the jury had found that the will of Sarah Richards had 
been altered. If they were entitled to proceed in that action, they should have ap- 
plied for a modification of Ihe decree. Nor can it be insisted that Jemima Wilkin- 
son was an impostor, and her adherents fanatics and not entitled to belief, on the 
grounds of their peculiar tenets and interest in the subject matter of controversy. 
If interested, the appellants should have applied in the court below for a <?uppres- 
•ion of their testimony ; and neither the pleadings or proofs shew what were tbf 
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creed or principles. of this sect. There is nothing, therefore, enabling this court to 
say, that they held dogmas which rendered them incompetent witnesses, and which 
would justify a court to reject their testimony. 

Sutherland, Justice of the Supreme Court. The original bill in this cause, 
was filed in June, 1811, by Rachel Malin, complainant, against Enoch Malin and 
Eliza, his wife, Elnathan Botsford, jun., Asahel Stone, jun., Asa Ingraham and 
Truman Stone, defendants. It sets forth substantially, that a religious society or 
association was formed and established at Jerusalem, in the county of Ontario, by 
Jemima Wilkinson, denominated the society of Univeral Friends, of which the said 
Jemima was the head, and was known by the appellation of the Universal Friend; 
that, for the support of herself, and the poor and indigent of said society, the 
said Jemima, on the 5th day of January, 1792, purchased from one Bene- [640] 
diet Robinson the north half of lots No. 22 and 27, and lots No. '23, 24, 25 
and 26, all in the town of Jerusalem, in township No. 7, in the second range of 
townships in Phelps and Gorham's purchase, in the county of Ontario, containing, 
in the aggregate, 1,400 acres, for which the said Jemima paid the said Robinson, in 
hand, the sum of $100 ; that, according to the principles of said society, no estate or 
temporalities could be vested in the said Jemima; she therefore nominated Sarah 
Richards, then one of her followers, as the trustee to receive the title of the said 
lands ; and that the said Robinson, accordingly, at the sole instance of the said Je- 
mima, and for her benefit and use, and the support of the poor of the said society, 
and upon the consideration aforesaid, did, on the said 5th day of January, 1792, con- 
vey the said lots, in fee simple, to the said Sarah Richards, without expressing in 
said conveyance any trust whatever; that although the said conveyance was absolute 
to the said Sarah Richards, yet she at all times acknowledged said trust, and held 
and managed the said lands for the use of the said Jemima, and faithfully applied 
the proceeds thereof to her support, and that of her indigent followers ; that the said 
Sarah Richards died, on or about the 29th of December, 1793, having first made 
her last will and testament, in proper form for passing real estate. The will is set 
out in the bill. It gives to the complainant, Rachel Malin, 1,000 acres of the land 
which Benedict Robinson had conveyed to the testatrix ; also a tract of land which 
Thomas Hathaway, on the 2d day of May, 1793, had conveyed to her, by a deed 
witnessed by William Carter and Abel Botsford ; also all the land to which the tes- 
tatrix was entitled from the estate of Asa Richards, deceased. 

The bill alleges, that the testatrix, Sarah Richards, intended by her said will to 
constitute the complainant, Rachel Malin, a trustee of all the said lands so devised 
to her, for the same uses for which she, the testatrix, had received and held the 
same ; and that the complainant so received the said lands under the said will, and 
has so managed and improved them. 

The bill then alleges, that Benedict Robinson had title only to a moiety [641] 
of the lands described in his deed to Sarah Richards, and that the complain- 
ant, Rachel Malin, after the death of the said Sarah Richards, to wit, on the 14th 
day of August, 1795, purchased and procured a conveyance of the other moiety of 
said lands, from William Carter, of the city of Albany, for the consideration of 
$350; that Eliza Richards, now Eliza Malin, one of the defendants, the daughter 
and only child of Sarah Richards, was left by her mother under the care and pro- 
tection of the Universal Friend; that she continued to reside with her for about 
three years, when, without the consent or approbation of the Universal Friend, she 
left her protection and intermarried with Enoch Malin, another of the defendants; 
that the said Enoch Malin and Eliza, his wife, although they well knew the trust 
upon which Sarah Richards, the mother of the said Eliza, held the said lands, rely- 
ing on the loose and imperfect manner in which said trust was created, and upon 
some defect supposed to exist in said Sarah's will, have laid claim to said lands, or 
some part thereof, and for some trifling consideration, have sold and coveyed 600 
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acres thereof, in certain proportions, to the other dofendants mentioned in the bill, 
who have entered upon and improved the same, and .oncludes with a prayer of gene- 
ral relief. 

The answer denies that Jeminia Wilkinson made the purchase of the lots men- 
tioned in the bill from Benedict Robinson, or that she paid the sum of $100, or any 
other sum, as the price or consideration therefor: on the contrary, the defendants 
aver that the said consideration money was paid by Sarah Richards. They deny 
that Sarah liichards was constituted or appointed the trustee of the said Jemima, 
to receive said conveyance ; and tliey alle;^e that SI 00 was the full price or value of 
400 acres of said land, and not of the whole 1,400; and that 1,000 acres of said 
land were pn^sented or given by said Robinson to said Sarah Richards. They deny 
that any trust in relation to said lands was created for the benefit of said Jemima, 

or that Sarah Richards ever acknowledged such trust. 
[642] They admit the death of Sarah Richards as stated in the bill, and also the 
making of her will, but they aver that after said will had been proved before 
the surrogate of the county of Ontario, it was falsely and fraudulently altered and 
erased, so as to change the sense and meanin<r of the testatrix, and so as to devise 
and bequeath unto the complainant, Rachel Maiin^ large portions of the estate of 
the testatrix, wliich by the will, as it was originally executed, were devised to her 
daughter, Eliza Richards, now the defendant, Eliza Malin. 

They deny that it was the intention of Sarah Richards to constitute the complain- 
ant trustee for any person or purpose whatever, not expressed in said will. They 
deny that Robinson had title to only a moiety of the lands conveyed by him to 
Sarah Richards; on the contrary, they aver that he was seized in fee of the whole 
of said land, and conveyed a good title thereto to the said Richards, although they 
admit that the complainant may have obtained a quit-claim or release from William 
Carter of all his claim to or interest in the premises. 

The defendants, Enoch, Malin and Eliza his wife^ deny that they had any 
knowledge of the trust stated in complainant's bill, nor do they believe that any such 
existed. 

They deny that Sarah Richards had no real estate in this state ; on the contrary, 
they aver that she died seized not only of the before mentioned 1,400 acres, but of 
other lots in the same township, the title whereof she derived from Thomas llatha- 
way; and also of an equitable interest in other lots in said township, purchased with 
her money, and the money of one Asa Richards to which she became entitled as 
legatee or devisee of said Asa, and for which said last mentioned lands the answer 
alleges, deeils have, since the death of said Sarah Richards, been given to the com- 
plainant upon surrendering certain receipts, which, by the will of said Sarah, before 
its alteration, were given to the said Eliza Malin; and if the said complainant claims 
tnose receipts, or the lands conveyed on the surrender of them, it must be under 
the forged alteration of the will. The other defendants deny all knowledge 
[643J of any trust in relation to said lands at the time when they purchased por- 
tions of them, and all belief of the existence of any such trust. 

They deny that Enoch Malin and his wife conveyed 600 acres of said land for a 
trifling consideration ; on the contrary, they aver that the said Enoch and his wife 
did, in August, 1799, by indenture of bargain and sale, with full covenant, convey 
400 acres of said premises to Benajah Botsford and Elnathan Botsford, jun., for the 
consideration of 81,200, paid by the grantees to the grantors, and which they aver 
was a full and fair price for the same. That they immediately entered upon said 
lands, which were then wild and uncultivated; have since cleared and improved the 
same, and expended large sums of money thereon. That before the said Botsfords 
purchased said lands, they applied to Jemima Wilkinson and Rachel Malin, and ap- 
prised them of their intention to purchase; that they made no objections thereto, but 
consented to and approved of the same. 

They aver that the said Enoch and Eliza, by a simUar conveyance, sold 5(J w^ 
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more of said land to Asahel Stone, jun., for S200, and other 62^ acres to Asa In 
graham for $250. To this answer the complainant, Rachel Malin, filed a general 
replication. Upon the issue thus joined, witnesses were duly examined, and the 
cause was brought to a hearing before Chancellor Kent, in November, 1816, when 
he ordered that the bill should be amended by making Jemima Wilkinson a party 
complainant, and that a feigned issue should be made up to try, 1st. Whether any 
part of the consideration for the lands conveyed by Robinson to Sarah Richards, 
on the 5th of January, 1792, was paid or advanced by Jemima Wilkinson. 2d. 
Whether the whole or any part of those lands passed by that deed. 3d. Whether 
the will of Sarah Richards had been altered since its execution. 4th. W^heiher the 
defendants were bona fide purchasers without notice of the alleged trust. The bill 
was accordingly amended, and the feigned issue prepared and noticed for trial at the 
Ontario circuit, in June, 1817. And at the same circuit, an action of eject- 
ment was also noticed for trial, brought upon the demise of the said Enoch [644] 
Malin and Eliza his wife, against the said Rachel Malin, in which the valid- 
ity of the will of Sarah Richards and its construction, and the question whether it 
had been fraudulently altered after the death of the testatrix, were directly present- 
ed and involved. The jury in that cause found a verdict for the plaintifi*s, a?id that 
the will had been altered by some interested person. 

The complainant, Rachel Malin. then put ofl^ the trial of the feigned issue, upon 
an affidavit of the absence of a material witness. Enoch Malin and Eliza his wife 
had both died previous to the trial of the ejectment suit, leaving two sons, David H. 
and Avery Malin. In August term, 1817, several actions of ejectment were com- 
menced upon the demise of David 11. and Avery Malin, and Elisha W^illiams, against 
the several occupants of the lots in township number seven. The tenants severally 
appeared, and then, on the 20th of May, 1818, filed their bill, with Jemima Wil- 
kinson and Rachel Malin, as complainants, against the said David 11. and Avery 
Malin, and Elisha Williams. This bill alleges, that in addition to the lots purchased 
by Jemima Wilkinson, through Eliza Richards, her trustee, from Benedict Robin- 
son, on the 5th January, 1792, as set forth in the original bill, she also, through the 
same trustee, on the 2d day of May, 1793, purchased of one Thomas Hathaway the 
south half of lots No. 22 and 27, and the north part of lots No. 21 and 28, in the 
said township No. 7 ; that the entire consideration for the last mentioned purchase 
moved from the said Jemima W^ilkinson, though the conveyance was made to the 
said Eliza Richards, without any trust being expressed in it. The bill also alleges 
a similar purchase from the said Thomas Hathaway of lot No. 47, on the 1st day of 
June, 1793, the consideration being paid by the said Jemima, though the deed was 
given to Sarah Richards. Also, a conveyance from William Carter to Rachel IMa- 
lin, as executrix of Sarah Richards, of lots No. 50, 51 and 52, in said township, 
bearing date the 14th day of July, 1795. The deed recites, that the consideration 
money, $121, had been paid by Sarah Richards to Benedict Robinson; and the bill 
avers the said consideration money was the money of Jemima Wilkinson, and 
was paid by Sarah Richards, as her trustee, and to and for her use. The [645] 
bill also alleges, that on the said 14th day of July, 1795, the said William 
Carter, in consideration of S140, received by Benedict Robinson, from one Asa 
Richards, conveyed to Rachel Malin, (executrix of Sarah Richards, who was the ex- 
ecutrix of the said Asa Richards,) lots No. 45 and 46 ; and on the 14th of August 
of the same year, in consideration of $350, money of the said Jemima, paid to the 
said William Carter by Rachel Malin, the said William did release and convey to 
her all his interest in all the lots which had been purchased by the said Jemima as 
aforesaid, through her trustees, Sarah Richards and Rachel Malin, including in the 
whole 4,160 acres. The bill states that Carter, in June and August, 1795, pur- 
chased from Benedict Robinson and Thomas Hathaway, who were then the proprie- 
tors, as tenants in common, of township No. 7, the greater portion of their interest 
XQ .said township ; and that the convey ance** made bj Carter were made for the pur- 
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pose of perfecting the title to the lots grauted by Robinson and Hathaway individu- 
ally, to the trustees of Jemima — there having at that time been no partition be- 
tween them. 

The complainants then state the filing of the original bill, and the proceedings 
upon it, the awarding of a feigned issue, and the trial of the question as to the 
alteration of the will of Sarah Richards in the action of ejectment, and offer to 
abide by the decision of the supreme court in that cause, upon the subject of said 
will ; though they insist that the will cannot be material, or have any bearing upon 
the title to the lauds in question, as they claim nothing under it, except as a declara- 
tion of trust and part execution thereof, in transferring the same to Rachel Malin, 
the trustee named by Jemima Wilkinson, as the successor of Sarah Richards in said 
trust; and they pray that the order of November, 1816, directing a feigned issiie, 
may be set aside, or at least revised and modified ; and they also pray an injunction 
against the defendants, commanding them to desist from further prosecuting as well 

the said suit in ejectment, in which a verdict was found, and case made and 
[646] submitted to the supreme court, as the said other suits in ejectment, more 

recently commenced, and not yet brought to trial. 
To this bill, the infant defendants put in a formal answer by their guardian, and 
^lisha Williams, the other defendant, filed a separate answer, denying substantially 
all the material allegations of the bill. In this stage of the cause, further testimo- 
ny was taken. Jemima Wilkinson having died, a bill of supplement and revivor 
was filed by Rachel Malin and Margaret Malin, together with the other and former 
complainants, alleging the death of the said Jemima, and that she had left a will, 
by which she had devised the lands and tenements in question to Rachel and Mar- 
garet Maliu, two of the complainants, in fee, in trust for the maintenance and sup- 
port of the poor of the society of the Universal Friends. To this bill, answers were 
also filed, and the cause was put at issue, and came on to a hearing before the late 
chancellor Kent, at the June term, 1823, upon the pleadings and proofs, including, 
by the agreement of the solicitors, the testimony taken in the first cause, wherein 
Rachel Malin alone was complainant; and on the 11th of July, 1823, the chancel- 
lor made a final decree, by which he adjudged that Sarah Richards was, at the time 
of her death, seized in fee in trust for Jemima Wilkinson, of the lands contained in 
lots Nos. 21, 22, 23, 26, 27 and 28, in township No. 7, and that the complainant, 
Rachel Malin, at the death of the said Sarah, became seized of the said lands, upon 
the like trust, as devisee under the will of the said Sai-ah Richards. It was further 
adjudged, that there was not sufficient proof that the said will had been altered, or 
if it had been, that the alteration was made with the privity or knowledge of the 
said Jemima Wilkins(m, or the complainant, Rachel Malin. It was further adjudged, 
that the said Rachel Malin, since the death of the said Jemima, continued seized of 
the said lands, in trust for such person or persons, and for such purposes as the said 
Jemima may, by her last will, have directed and appointed, and in default thereof, 
for the lawful heirs of the said Jemima. And it was further declared and adjudged, 

that Rachel Malin was, in the life time of the said Jemima, seized of the 
[647] lands in lots Nos. 45 and 46, in trust for the said Jemima, and continued so 

seized in trust under her will, or for her lawful heirs; and it was declared 
that the will of Jemima Wilkinson was not sufficiently admitted or proved, to enable 
the court to determine whether the complainant, Margaret Malin, was a devisee 
under it or not. And it was further declared, that there was not the requisite paro 
proof, nor any sufficient manifestation in writing, that the said Sarah Richards held 
any other land in township No. 7, in trust for the said Jemima Wilkinson, except it 
be lots Nos. 24, 25, and 47, and that the complainant, Rachel Malin, did not appear 
to be entitled to those lots as devisee under the will of Sarah Richards, and that the 
complainant, Margaret Malin, had not shewn herself entitled thereto under the will 
of Jemima Wilkinson, so as to entitle her to the aid of the court in this suit, with 
lespect to those lots. The injunction which had been previously granted, was ther?- 
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fore continued and made perpetual in respect to lots Nos. 21, 22, 23, 26, 27, 28, 
45, and 46. iind it was further adjudged, that if any part of the lands purchased 
by Asahel Stone, junior, Elnathan Botsford and Truman Stone, as contained in the 
pleadings and proofs in the case, lie in either of said lots, that they were not bona 
fide purchasers thereof without notice of the trust ; and it was decreed, that they 
should release the same to the said Rachel Malin. In September, 1823, the decree 
of chancellor Kent was, upon a rehearing, amended by chancellor Sanford, so as to 
permit the will of Jemima Wilkinson to be read, and to include in the injunction, 
lots Nos. 24, 25 and 47, in like manner as the other lots awarded to Rachel Malin. 
From these decrees, the defendants below brought their appeal to this court. 

It will be perceived, that the principal question in this case is, whether Sarah 
Richards, in whom the legal title of the greater portion of the premises in question 
was vested, held the property in her own right, or in trust for Jemima Wilkinson. 
The decree affirms that she held it in trust. The general allegation, on the part of 
i^e complainants, is, that, according to the principles of the society of Universal 
Frieiids, of which Jemima Wilkinson was the head and founder, no estate or tem- 
poralities could be vested in her; that she, therefore, nominated Sarah Rich- 
ards, then one of her followers and a member of said society, as her agent [648] 
and trustee ; and that, as such trustee, the premises in question were convey- 
ed to her, though the consideration therefor was paid by the said Jemima Wiltinson. 

The testimony in the case abundantly shows, that from the first establishment of 
the sect of which Jemima Wilkinson was the head, she was known among her follow- 
ers by the name of the Universal Friend, and answered to and acknowledged that 
name alone ; that it was a prevailing opinion among her people, that she could not 
hold land, or make written contracts by that name; that in contracts. of that de- 
scription, therefore, made for her benefit, the name of some one of her followers was 
also used ; and that, during the two first years after the establishment of the society 
in the county of Ontario, (from 1791 to 1793,) Sarah Richards was, for the most 
part, her trustee or steward, and the written contracts of the Friend were made in 
her name; and that after her death, Rachel Malin became such trustee, and so con- 
tinued when the testimony in the cause was taken. It seems also to be established, 
by a decided preponderance of testimony, that the land there held by Sarah Rich- 
ards and Rachel Malin, was also considered by the followers of Jemima Wilkinson, 
as hers, and was called the '* Friend's land;'' that it was cultivated and improved, 
or otherwise disposed of, under her directions ; and thai the proceeds of said proper- 
ty were applied to the support of the Friend and her family, agreeably to her direc- 
tions, and not to the personal benefit or emolument, either of Sarah Richards or 
Rachel Malin. The repeated declarations of Sarah Richards, that all the land held 
by her in the county of Ontario, belonged to the Friend, and was purchased and 
paid for with the Friend's property, and that she had no property, except a small 
house and farm in Watertown, in the state of Connecticut, and was dependant upon 
the Friend for the support of herself and her daughter, are also proved. 

These declarations of the trustee are competent evidence for the purpose of estab* 
lishing a resulting trust; for no principle is better settled, than that such a 
trust is not within the statute of frauds, and may be proved by parol ; though [649] 
all the cases admit that it is a dangerous species of evidence, and inculcate 
the necessity of requiring the payment of the money by the cestui que trusty to be 
clearly and satisfactorily established. A resulting trust is a trust raised by opera- 
tion of law in favor of a person who advances the purchase money or consideration 
for an estate, the conveyance for which is taken in the name of another. The con- 
sideration expressed in the conveyance from Benedict Robinson to Sarah Richards, 
of the 5th of January, 1792, is £40 ; but the evidence shows, that a part of the land 
conveyed, was intended as a donation to the Friend. Robinson says, that before any 
partition of township No. 7 had been made between him and Hathaway, who owned 
it in common, be had agreed to make a present to Jemima Wilkinson of 1,000 acrei 
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of land, in such part of said township as she might elect to have the same; that she 
having clectod to have, it in the north-east part of the tract, he obtained a release 
from Hathaway of his interest in said portion of the township, and soon afterwards 
mavio the cunvcyanee to Sarah Richards^ He supposed, at the time, Sarah Richards 
acted a-! the agent of the said Jemima, and that the said conveyance was for her 
Sole benefit, with the exception of 200 acres described in said deed. He does not 
know fiom whom the said Sarah obtained the money with which said land was pur- 
cha.^ed, except that about the time the money was paid, he heard Jemima and Ra- 
chel Malin say, that the money was ot)tained from the said Jemima. 

The only direct and positive parol evidence, that the consideration of the convey- 
ance from Robinson to Sarah Richards was paid by Jemima Wilkinson, is contained 
in the testimony of Manj Be'ui and Richard Smith, Mary Bean says that she 
has seen the Friend deliver money to Sarah Richards and Rachel Malin, to carry to 
Benedict Ro]>inson, in part payment for said land, and that said Sarah and Rachel, 
and some man with them, went away with the money ; that when said Sarah and 
Rachel received the money, as aforesaid, frftn the Friend, she said she wa^ going 
to pay it to Benedict Rohiusoji for the land ; and when they returned home, Sarah 

observed, that they had been to Benedict Robinson^ and had paid the 
[650] money to said Benedict ; that she has often heard the said Sarah declare 

that the lands purchased of Benedict Robinson were the Friend's lands, and 
that they ivere paid for with the Friend'' s property. She also testified, that she 
had scon a yoke of oxen, and, she believed, a cow or two, of the Friend's property 
delivered by the Friend to some of her hired men, to be taken to said Benedict, in 
part payment for said land ; but she did not see said cattle delivered to said Bene- 
dict. *>iW^ 

Richard Smith, in his examination, taken op the .3d day of September, 1822, 
nnder the bill filed in 1818, testified that, during the year 1792, according to his 
best recollections as to the time, he was present wjien the said Jemima Wilkinson 
delivered to Sarah Richards $100 in silver, to pay tb ^he said Benedict Robinson, 
as a part of the purchase money for land for a farn^ boilght by said Sarah Richards, 
as trustee or a^rent for said Jemima ; that he, tlfiSflH^J^ess, and the said Sarah went 
to the house of the said Robinson together, when the said Sarah went into the house ; 
and that the said Robinson had since admitted to the witness, that she at that time 
paid him the said sum of $100. He further testified, that some time during the same 
year, 1792, he sold to Sarah Richards, as agent or trustee for Jemima Wilkinson, 
two yoke of oxen for about the snm of $200, which oxen he delivered to Benedict 
Robinson, as a payment upon the land bought by Sarah Richards from him and took 
a rec(»ipt aocordingly. The testimony of this witness, if he were unimpeached, 
would be sufficient to establish a resultinjr trust in favor of Jemima Wilkinson, as 
to the lands conveyed by Benedict Robinson ; but he stands self-contradicted, in a 
manner which most essentially impairs, if it does not destroy the weight of his evi- 
deuf^e. He was examined as a witness nnder the original bill in 1813, and he then 
testific'l that in 1793 he received two yoke of oxen from the Friend of the value of 
$100 or upwards, which he delivered by her direction to Benedict Robinson, in 
payment of lands ; and that he never saw the said Sarah Richards receine moirey 
from the Friend or otherwise, which was applied in payment for land. The dis- 
crepancy as to the time when the oxen were delivered, and their value, might not 

perhaps of itself destroy the credit of the witness. He qualifies his testi- 
[651] mony as to the time, by saying that it was, according to his best recollection, 

in 1792 ; and as to the value of the oxen, he says, on his first examination, 
that they were worth $100 or upwards, and on his last, that they were worth about 
$200. Here is no positive and irreconcilable contradiction. But not so as to the 
receipt and payment of the $100 in money. In 1813, he swore that he never saw 
Sarah Richards receive money from the Friend, which was applied in payment of 
land; but in 1822, he swears that he not only saw the Friend deliver her $100, hi. 
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it was in silver, and he himself went with her to Robinson's, where she paid it over 
to him. No circumstances are mentioned by which his recollections may, in the 
intervening time, have been refreshed. It is a bold, positive and unexjJained con- 
tradiction, and it would be unsafe to give to the testimony of such a witness any 
weight, except so far an it may be confirmed by the other direct or circumstantial 
evidence in the case. 

Mary Bean, however, is entirely unimpeached, and is supported as to a part of hex 
testimony by Jonathan Davis and Jedediah Holmes, both of whom saw oxen and 
cows belonging to the Friend delivered to Robinson and Hathaway, in part payment 
of land purchased from them. They both also heard Sarah Richards say that the 
!ands purchased from Robinson and Hathaway belonged to the Friend, and Holmes 
heard her say that they were yurchased with the FrieiuTs property. She declared, 
in her last sickness, to Moses Atwater, who drew her will and was her attending 
physician, and to Ruth Spencer, that she had no real estate, except a farm in Wa- 
tertown, in the state of Connecticut, and that all the land she held in the county 
where she lived was the property of tSe Friend, and that she held it only in trust 
for her. 

A mass of testimony was taken for the purpose of shewing that Sarah Richards 
was in truth poor ; that she brought little or no property with her, except a few per- 
sonal chattels, when she came to this state, and that she never had the means of 
making on her own account, and from her own funds, a purchase like that in ques- 
tion ; and although the evidence upon this point is not entirely harmonious, the 
weight of testimony undoubtedly is, that she was poor, and essentially de- 
pendant upon the Friend, with whom she appears always to have lived. [652] 
When we add to this her own repeated declarations to the same effect, the 
fact must be considered established beyond all question. 

I consider it therefore satisfactorily proved, that all the written contracts of Je- 
mima Wilkinson were made in the name of an agent or trustee, nominated by her 
for that purpose ; that Sarah Richards, when the contracts in question were made, 
was such agent or trustee ; that the persons from whom the lands were purchased 
understood and believed the purchase was made for the benefit of Jemima Wilkin- 
son ; that they were always considered as her lands, and were so called by all her 
family and followers; that they were cultivated, improved, or otherwise disposed of, 
as she directed; that their proceeds or profits were appropriated to her use, or to the 
assistance and support of her indigent followers, agreeably to her direction, and not 
to the individual benefit of Sarah Richards; that Sarah Richards has repeatedly, 
nay, uniformly declared, that she was but the agent or trustee of Jeminia Wilkin- 
son in the purchase of these lands ; that at or before the delivery of the deed by 
Benedict Robinson, the consideration of £40, expressed in the deed, was paid to 
him; that from the circumstances of Sarah Richards, as derived from the proofs Ci 
the cause, and from her own declarations, it is utterly improbable that ths/ payme' « 
was made from her own funds ; that Jemima Wilkinson (as appears fro... the test 
mony of Mary Bean) certainly advanced some money and otKer property to a larg 
amount towards the payment for this land ; and that Sarah Richards, from the tim- 
of the purchase down to her last sickness, invariably admitted that the land was paia 
for with the Friend's property. 

If the preceding summary is a fair deduction from the evidence, it appears to me 
to be a clear case of a resulting trust, within the spirit of all the authorities. It has 
been oft> n said, both by judges and by elementary writers, that proof of the decla- 
rations or confessions of parties, is the most unsatisfactory species of evide ice, on 
account of the facility with which it may be fabricated, and the impossibility pf con- 
tradicting it, and because the slightest mistake or failure of recollection may 
totally alter the effect of the declaration. This observation was applied b;, [653] 
the master of the rolls to the declarations of a trustee in the case of Lent h 
V. Le7ich, (10 Vesey^ 518.) But it was admitted, that where there were corrobo- 
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rating circumstances, the character of the evidence would be changed. In the case 
now under consideration, all the circumstances tend to corroborate and confirm the 
repeated admissions of 8arah Richards, that she was but the trustee of the Friend, 
and that the laud in question was paid for with the Friend's property. If these 
declarations, thus corroborated, are to be taken as true, then the $100 paid to Ben- 
edict Kobinson, when the original contract was made, which was before the deed 
wa.s executed, as well as the $07, paid on the 10th January, five days after the deed 
bears date, were advanced by Jemima Wilkinson; and it is to be considered as one 
transaction, and the payment as having been made when the deed was delivered. 
•At what time the money and cattle, spoken of by other witnesses, were sent by 
Jemima Wilkinson to Robinson, does not appear. None of them specify the time, 
except Richard Smith, whose testimony, for the reasons already stated, is to be 
disregarded. 

But it is said, that ten or twelve hundred acres of the land were a gift, and that 
as to that portion, there can be no resulting trust, because it can arise only upon a 
valuable consideration. Admitting it to ha\ie been a gift, it is clearly shown to have 
been made and intended for the benefit of Jemima Wilkinson ; and the valuable 
consideration expressed in the deed, and which was paid by her, must be considered 
as applying to all the premises described in it, as supporting the whole trust. 

But admittini' the view wliich I have hitherto taken of the case to be erroneous, 
and that the complainants' claim cannot be supported on /the ground of a resulting 
trust, let us next inquire, whether the trust is not sufficiently manifested and proved 
by writing, to entitle it to be sustained and enforced as a direct trust. The written 
evidence is contained in exhibits R, S and T. These documents were first disclosed 
in the bill filed in 1818, and it is there alleged that they had been discov- 
[654] ered since the filing of the original bill, in the fall of the year 1817. , They 
all purport to be written or signed by Sarah Richards, and contain repeated 
and explicit admissions of the trust in favor of Jemima Wilkinson, in relation to all 
the lots. The only question, then, is as to their genuineness. 

Exhibit R, which is spoken of in the case as the blue book, purports to be a re^s- 
ter or memorandum book, kept by Sarah Richards, commencing on the 13th of 
March, 1790, at Worcester, in Pennsylvania, being the day Jemima Wilkinson left 
there to remove into this state, and continued down to October 24, 1793, less than 
two months before the death of Sarah Richards. Orpha Gates, Sarah Potter, Mary 
Bean, and Richard Smith all testify, that they were well acquainted with Sarah 
Richards, and have often seen her write; that they have examined the book, and 
they believe the whole of it to be in the proper hand of Sarah Richards. . Mary 
Bean further testified, that she had often seen in the possession of Sarah Richards 
a book, the cover of which was similar to this, and which she believes to be the 
same, and that she had often seen the said Sarah write in said book. 

On the other hand, Justus P. Spencer, Ruth Spencer, Almira Danforth, Anna 
Stone, Mary Kidder, Abraham Waggoner and John Townsend swear, that they 
were well acquainted with the hand writing of Ruth Spencer, formerly Ruth Pritch- 
ard, and that the whole of the said memorandum book, except the signature of 
Sarah Richards, is in the hand writing of Ruth Spencer, who was the wife of one of 
the witnesses, and the mother of two others. This preponderance of evidence pro- 
bably must be deemed decisive upon this point ; and when the nature of the entries 
is considered, it is extremely improbable that Sarah Richards would have employed 
Ruth Pritchari as her amanuensis to write them, while she only signed her name. 
As judges, therefore, deciding according to the weight of evidence as it is presented 
to us in the depositions of the witnesses, we are probably bound to disregafd this 
memorandum book. 

The exhibits S and T, however, were unquestionably written by Sarah 

[655] Richards. In addition to the four witnesses who testified in behalf of the 

complainants in relation to exhibit R, we have the testimony of Anna Stone 

4 
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and Abraham Waggoner, two of the appellant's witnesses^ who both swear that said 
letters are both in the hand writing of Sarah Richards. Against this, we have -the 
testimony of Almira Danforth, who believes the body of the letters is in the hand 
writing of Ruth Spencer, her mother, though the signatures are not; but she never 
saw Sarah Richards write. Mary Kidder, another witness of the appellants, also 
believes the letter marked T, to be in the hand writing of Ruth Spencer. As to tho 
exhibit S., she cannot testify. She also was unacquainted with Sarah Richards'*^ 
hand writing. That these witnesses were entirely mistaken is shown by the testi- 
mony of Justus P. Spencer, Ruth Spencer and John Townscnd, all of whom were 
witnesses on behalf of the appellants, and all unite in saying, that the letters are not 
in the hand writing of Ruth Spencer. They were unacquainted with Sarah Rich- 
ards's hand writing, and could not say by whom they were written. More satisfac- 
tory or conclusive evidence of the genuineness of an iiistrument, so far as it depends 
upon the proof of hand writing, can hardly be imagined ; and it can scarcely be ne- 
cessary to notice what was called upon the argument the extrinsic evidence of their 
having been fabricated. Both of these letters are addressed to Ruth Pritchard 
The first bears date on the 12th of March, 1793, at Jei-usalem, It acknowledged 
the receipt of a letter from Ruth Pritchard, and expresses a wish that she would 
make ready to come where the Friend is, 2*72 this town. It informs her that the 
Friend has land enough for all that will be faithful and true, and then proceeds 
thus: *'Dear Ruth: I will inform thee that Benedict Robinson has given the 
Friend a deed of some land in the second seventh, in the Boston pre-emption, which 
^eed contains five lots ; and the Friend has made use of my name to hold if in trust 
for her, and now I hope the friend will have a home, and likewise for the poor 
friends." 

The second letter bears date at Jerusalem^ the 3d of June, 1793 — it is as fol- 
lows: "Dear Ruth, I take this opportunity to inform thee further about 
the situation of our earthly concerns. The Friend has also taken a deed of [656] 
Thomas Hathaway, containing land south of that which Robinson deeded to 
me, to hold in trust for the Friend ; and this deed is witnessed by William Carter 
and Abel Botsford. I hope we shall get together before long." 

The circumstances relied upon to impeach the genuineness of these letters are, 
that they are dated at Jerusalem, and invite the person to whom they are address- 
ed, to join the Friend in that town ; whereas, it is said that the Friend did not re- 
move to Jerusalem until some time after the letters bear date, and after the death 
of Sarah Richards. 

The precise time of the Friend's removal is not disclosed in the case ; but Rich- 
ard Smith and Mary Bean both state that it was after Sarah Richards's death. • But 
all the testimony shews, that the Friend commenced clearing the land, and making 
her preparations for a settlement there, immediately after the purchase from Robin- 
son, which was in January, 1792. Mary Bean, the same witness, says, that the 
season after the purchase, the summer of 1792, she was sent upon the land where 
the Friend built her house, to look for some men who were employed by the Friend 
in clearing the land ; and that about a year and a half after, the tincie, which would 
bring it down to the fall of 1793, or the winter of 1794, the Friend removed with 
her family from the gore upon said land. From the time of the purchase from Rob- 
inson, that was considered the permanent home or settlement of the Friend and her 
followers — that was the object of the purchase; and in March, 1793, when the 
arrangement for a removal must have been in active and forward preparation, it was 
not unnatural for Sarah Richards, in addressing an absent friend, with a view to 
induce her to join the Friend's family, to speak of her residence as being where it 
was soon and permanently to be, although at that moment she had not actually re- 
moved to it. 

If .every correspotidence were to be thus nicely scanned, and every letter were to 
be condemned as a forgery, notwithstanding positive procf of the hand writing of 

Vol I.— 47. 
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the author, in which an inaccuracy of this description could be detected, it 
[657] would be difficult, I apprehend, to establish the authenticity of any series 

of letters.* 
It is also objected, as a suspicious circumstance against this letter, that it com- 
tnunicates to Ruth Pritcliard the infonnation of the purchase from Robinson, four- 
teen months after it was made 

Ruth I'ritcluird was examined as Ruth Spencer, under the original bill, in 1813. 
It appears that she came into this state with the Friend, and was a member of her 
society ; and that, at the time of her examination, she resided in the town of Benton. 
If the appellant had deemed it important to shew that Ruth Pritchard resided with 
the Friend in 1702, when the purchase from Robinson was made, and must have 
known of it, and in March and June, 1793, was a member of the same establishment 
with Sarah Richards, and from these facts to infer the improbability of these lette^^ 
having been written to her, they had an ample opportunity for doing ; for the letters 
themselves are set forth in hasc verba in the bill filed in 1818, and the depositions 
under that bill were not taken until 1822. The appellants, therefore, were not 
surprised by their production and proof before the examiners. But I am not pre- 
pared to say, that proof of the facts to which I have alluded, would vary the case ; 
they might be important where the evidence of the handwriting was slight or con- 
tradictory. These letters, therefore, I feel myself bound to consider as genuine, and 
they establish the trust decisively as to the lands purchased from Robinson in Jan- 
uary, 1792, and from Hathaway in May, 1793. A declaration of tt-ust need not be 
made at the time of the purchase ; it may be at any subsequent period. (3 Vesey, 

696. b Johns. Ch. R. 12. 6 Coiven, 72(5.) 
[658] The next inquiry is as to lots 45 and 46, known in the case as the Asa 

Richards'* s lots. The legal title to these lots, it will be recollected, was 
conveyed to Rachel Malin by William Carter, on the 14th of July, 1795. The con- 
sideration expressed in the deed, S140, was received by Benedict Robinson of one 
Asa Richards. Asa Richards, by his will, made on the 21st of April, 1792, devised 
and bequeathed all his estate, both real and personal, to Sarah Richards^ and made 
her his executrix. Sarah Richards, by her will, made the 16th November, 1793, gave 
to Rachel Malin all the land that had or might arise from Asa Richards*s estate. 
Benedict Robinson testifies, that he recollects to have received from Asa Rich- 
ards a sum of money, about £56, for which he gave him a receipt, and engaged to 
convey him lands in township No. 7. The deed from William Carter to Rachel 
Malin, he believes, was in fulfillment of that contract, as Carter, to whom he had 
conveyed all his right and title to lands in that towU; was bound to fulfill the con- 
tracts which he had made for the sale of lands therein. The consideration for these 
lots was therefore paid by Asa Richards^ and all his right, title or interest in them 
passed to Sarah Richards under his will ; and I find no legal evidence of their having 
been charged with any trust in favor of Jemima Wilkinson. The title of the com- 
plainants to these lots, therefore, must rest upon the yvill of Sarah Richards. 

The terms of the will are clear and explicit. It gives to Rachel Malin all the 
la?ids that have or may arise from Asa Richards* s estate. Asa Richards had a 
devisable interest in these lands, although he had only a contract for them ; and so 
had Sarah Richards, although she had not actually received a deed. The vendor 
is, from the time of the contract, considered in equity only as a trustee for the pur- 
chaser. The estate is considered as the real property of the vendee, and may he 



* Since my opinion was written, I discover, upon re-examining the case, tbat John Davis tesdfiei, 
that the gore where the Friend first settled, was in the then tovm of Jenualem, since altered to the 
tvwn of JBenton. He says, when he arrived in the county of Ontario, (whidi was aboat 21 yvara be- 
fore his examination, which was in 1813, carrviTiff it back to 1792,) the Friend resided in that paricf 
tJie then town of Jerusalem which is now caiied Benton, about a mUe from the Seneca lake; that abooi 
two or three years thereafter, she removed on to No. 7, where she now rwddet. 
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gold, charged, or devised by liim. (1 Ves. 437, 494. 7 Ves. 274. 1 Ch. Cos. 39. 
3 Salk. 85. 10 Ves. 611, 614. 11 Ves, 544. 1 Ch. Cas. 93. 1 Madd. 364.) 

But it is contended that the will of Sarah Richards has been fraudulently 
altered by the complainants, subsequent to its publication, and that they [659] 
therefore can take notjiing under it. I shall content myself upon this branch 
of the case with stating the conclusion at which I have arrived, without detaining 
the court with an analysis of the evidence. After a careful consideration of the tes- 
timony, 1 consider it by no means as clearly established that the will has in fact 
been altered. Moses At water, who drew the will and saw it subscribed by the tes- 
tatrix, swears that it is now in the same state as when it was executed by her. His 
testimony, when we consider the means of knowledge which he possessed upon the 
(subject, ought to outweigh the testimony of a dozen witnesses who speak only from 
an inspection of the will as it now appears. But the fact that the will produced 
does not correspond with the record of it in the surrogate's office, may perhaps give . 
a preponderance to the evidence in support of the alteration. 

But admitting it to have been altered, the evidence is insufficient to charge the 
complainant with such alteration; and it ha« been judicially decided in the case of 
Jackson, ex dem. Malin v. Malin, (15 Johns. R. 293,) that the alteration did not 
change the effect or construction of the will, and an immaterial alteration in a deed, 
if made by a stranger, will not destroy it; Rachel Malin, therefore, took lots 45 
and 46, under the will of Sarah Richards. She admits in her bill, that the devise 
to her was in trust for the Friend ; she holds them therefore, subject to the will of 
Jemima Wilkinson. 

The only remaiug lot is No. 47: This lot was conveyed by Thomas Hathaway to 
Sarah Richards, on the 1st of June 1793. Exhibit S speaks only of the convey- 
ance from Hathaway of the 2d May, 1793, for .the south J of Nos. 22 and 27, and 
the north ^- of Nos. 21 and 28 ; and if the memorandum book is rejected, there ap- 
pears to be no written evidence of a trust in relation to this lot, and there is no 
parol evidence that the consideration was paid by Jemima Wilkinson, except the 
general admission of Sarah Richards that all the land held by her in the county of 
Ontario was paid for with the Friend's property. This is not sufficient to 
create a resulting trust, and it can have no effect in any other way. As to [660] 
this lot, therefore, the complainants have failed to establish a title. 

The will of Jemima Wilkinson must be considered as having been either duly 
proved or admitted in the court below, because the decree of Chancellor Sanford, of 
the 2d September, 1823, alleges that the fact of the devise of the lands in question 
by Jemima Wilkinson to Rachel Malin and Marparet Malin, was not questioned or 
disputed between the parties, and neither the pleadings nor proofs on which hia 
amended decree was founded, are now before the court to enable us to test its cor- 
rectness. 

The only remaining question is, whether the defendants or any of them were bona 
fide purchasers, without notice of the trust. Elnathan Botsford, junior, and Benajah 
Botsford purchased 400 acres of the north part of lot 25 from Enoch Malin and 
Eliza Malin, on the 26th August, 1799, and took a conveyance of that date, with 
full covenants for the same. The answer alleges, that before they purchased, they 
applied to Jemima Wilkinson and Rachel Malin, and apprised them of their intent 
to purchase ; to which they made no objection, but consented to and approved of 
the same. This allegation in the answer is fully supported by the testimony of 
Elnathan Botsford, jun., Parmele Barnes, and Gilbert Hathaway. The first witness 
says, that sometime in the month of August, 1799, he was informed by his son 
Benajah Botsford, that he and Elnathan Botsford, jun. had purchased, or were about 
to purchase 400 acres of said land on the north part thereof, and desired the depo- 
nent to go to the said Jemima, as he, the said Benajah, was not on terms with her, 
and inquire if she had any claim to the said 400 acres, or had any objection to their 
purchasing the same ; and that, aoeordinj; to said request, tbe def oaoci immediately 



662 CASES IN THE COURT OF ERRORS [Albaht, 

Mftlin V. Malin. 

c.iUed on said Jemima, and made the inquiries as requested, and received for answer 
from her, *'that she had no claim to said 400 acres, and that she had no objection to 
the said Benajah and Eluathan BoLsford purchasing the same; that she supposed 
Enoch would sell it, and she had rather that his (deponent's) family would buy it, and 

come and live on it, and be neighbors to her, than any body else." That 2 
[001] or 3 weeks after the deed was given there was a rumor that Jemima claimed 

a part of said 400 acres ; that he called upon her again to ascertain the fact, 
when she again disclaimed all title to it. Parmcla Barnes was present at the con- 
versation, and confirms it in every essential particular. Gilbert Hathaway heard 
similar declarations made by Jemima Wilkinson and Rachel Malin, in relation to 
said contemplated purchase by the Botsfords about the same time, although he does 
not state that they were made to Eluathan Botsford, sen. The only impeachment 
of either of these witnesses is contained iu the testimony of Amy Gates. She swears 
that iu 1817, she heard Eluathan Botsford, sen. declare that he had never testified 
that the Friend had given permission to his son to purchase his farm, and he did not 
know that any such license had been given. It is extremely improbable that Bots- 
ford ever made such a declaration. He must have known that his examination, 
which was taken in- 181 3, was reduced to writing, and would show conclusively, that 
such declaration was false ; but corroborated as he is by the other two witnesses, 
even if he made the declaration imputed to him, it would not materially alFect the 
force of his testimony. It is conclusively shown, that notice of Jemima Wilkin- 
son's claim was given to the other defendants, Asa Ingraham and Asahel Slone^ 
jun. before they purchased. Asahel Stone, senior, the father of Asahel Stone, jun. 
swears, that before either Asa Ingraham, or his son purchased, and while such pur- 
chase was in contemplation, he, at the request of the Friend, and in her name, in- 
formed them that the land was the Friend's, and forbid them to make any purchase 
of said land, or have anything to do with it. This witness is fully sustained by 
Richard Smith, Jonathan Davis and Jedediah Holmes. The latter witnesses speak 
^ the notice as having been given to Elnathan Botsford, jun. as well as Stone and 
jgraham, but upon looking at their testimony, it will be perceived that it was in 
1805, six years after Botsford purchased, and two or three years certainly after he 
had actually entered into possession ; it could not therefore affect him. Botsford is 

also shown to have paid a valuable consideration for the land purchased by 
[662] him. He was therefore a bona fide purchaser without notice, and must, on 

that ground, be protected. 
I have thus, Mr. President, finished the examination of this complicated case, a 
case involving no difficult or even doubtful question of law, but embarrassed with a 
niultitude of witnesses and a mass of contradictory testimony to an extent which I 
have seldom known before. It has been my object, by a diligent examination of all 
the evidence, to satisfy myself as to the general truth and justice of the case, and 
where, in the consideration of particular topics, I have found the evidence contra- 
dictory and equally balanced. I have suffered such general conviction to decide the 
scale. But I have sometimes found that what, as a judge, I felt myself bound to 
consider the legal weiirht of evidence, did not produce that moral convic ion which 
can alone impart confidence or satisfaction to legal conclusions. I shall therefore 
feel no surprise, if other members of the court, who may have examined the case 
with equal diligence and equal or superior powers of discrimination, shall, on some 
of the points which it presents, have arrived at different conclusions. 

The result of my opinion is, 1st. That as to the land conveyed to Sarah Richards 
by Benedict Robinson on the 5th of Jan. 1792, there is sufficient parol evidence of 
the consideration money having been paid by Jemima Wilkinson to raise a resulting 
trust in her favor. 2d. That admitting it is not a case of a resulting trust, then 
that a direct trust, not only in relation to those lands, but also as to the lands con- 
veyed to Sarah Richards by Thomas Hathaway, on the 2d May, 1793, is established 
and pj »ved by exhibits S and T. 3d. That there is no sufficient evidence of a trust 
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in relation to lot 47. 4tli. That as to lots 45 and 46, Rachel Malin is entitled to 
them under the will of Sarah Richards, and that as she admits by her bill, that she 
is the trustee of Jemima Wilkinson, she must hold for the trust declared in her 
"will. 6th. That as to the 400 acres of lot No. 25, conveyed to Benajah Botsford 
and Elnathan Botsford, jun., they were bona fide purchasers without notice of tho 
trust, and cannot be disturbed in their possession; that the decree below, ordering 
a perpetual injunction, ought, therefore, to be affirmed, except so far as it 
relates to lot 47 and 400 acres of lot No. 25, purchased by the Botsfords, in [663] 
August, 1799. 

Savage, C. J., expressed his concurrence in the opinion pronounced by Mr. 
Justice Sutherland. 

Oliver, Senator. In order to determine whether this case comes within the 
statute of frauds, we must examine whether there is a trust sufficiently manifested 
in writing under the hand of the party to be charged. 

The bill charges that the following lots were vested in Sarah Richards, in trust 
for Jeniiraa Wilkinson, &c., &c., viz.: 1st. Lots Nos. 23, 24, 25 and 26, and the 
north half of lots No. 22 and 27, by conveyance from Benedict Robinson, dated the 
5th January, 1792. 2d. The south half of lots Nos. 22 and 27, and the north half 
of lots Nos. 21 and 28, by conveyance from Thomas Hathaway, dated in 1793. 
The first testimony introduced by the respondents to shew that the above mentioned 
lots were deeded to Sarah Richards in trust, and to prove the written manifestation 
of said trust, are a small memorandum book of Sarah Richards, and two letters from 
her to Ruth Pritchard, dated in 1793, all of which were before the chancellor wheB 
he pronounced his decree in 1823. The memorandum book purports to hate been 
kept by Sarah Richards, and contains four or five entries, which are very important 
in relation to the question of the written manifestation of a trust in Sarah Richards 
for the benefit of Jemima Wilkinson. The entries in the memorandum book upon 
which the, respondents principally rely, are those dated the 1st and 7th June, 1791, 
*nd the 2d and 19th July, 1791. The three following are those which are of the 
most importance in this cause : 

''bth day of the 1st mo, 1792. 

"This day I received a deed of Benedict Robinson, to hold in trust for the Um 
versal Friend, for which the Friend sent me with a hundred dollars in silver, and 
then sent two yoke of fat oxen to Phelps and Gorham, to make out the payment foi 
the land, which he said would not, be more than one shilling per acre, and the deed 
contains fiv^ lots, which makes sixteen hundred acres. (Signed) Sarah Rich- 
ards." 

" 2d of the bth wo. 1793. [664] 

"This day I received a deed from Thomas Hathaway, to hold in trust for 
the Friend, and the Friend has paid all the consideration money to Hathaway. 
(Signed) Sarah Richards." 

''1st of the 6th mo. 1793. 

" This day I have received another deed from Thomas Hathaway to hold in trust 
for the Universal Friend, bearing date the 1st of the sixth month, ninety-three, lot 
number 47, which the Friend purchased for Mary Bartleston, widow, and has paid 
the consideration money. (Si^rned) Sarah Richards." 

Orpha Grates, Sarah Potter, Mary Bean, and Richard Smith, all agree and testify, 
that, in their opinion, the memorandum book was written wholly by Sarah Richards, 
On the other hand, Justus P. Spencer, the husband of Ruth Spencer, (formerly 
Ruth Pritchard,) Almira Danforth, and Anna Stone, testify to their knowledge of 
Ruth Spencer's hand writing, and that they believe the body of the memorandums 
to have been written by Ruth Spencer and the signatures by Sarah Richards. John 
Townsend is of the opinion that the whole of the memorandum book is in the hand 
writing of Ruth Spencer. Mary Kidder testifies to about the same, but not with so 
much confidence. Notwithstanding the suggestions and ingenious argument of the 
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learned counsel, which are calculated to raise in the minds of the court a sospicioQ 
that the meuioranduni book is spurious, and a base forgery, yet, when we take into 
account the situation of the witnesses, and the opportunity which they respectively 
have had of knowing the hand writing of Sarah Richards and Euth Spencer, I think 
the weight of testimony is decidedly in favor of the authenticity of the memoran- 
dum book. If the authenticity of the memorandum book is established, it proves 
the fact of Sarah Richards's connection with Jemima Wilkinson ; of her first settle^ 
ment in Ontario county; of her receiving the deeds for Jemima; of the payments 
for the land being made by Jemima; and that Sarah Richards held them in trust 
for Jemima. Exhibits S and T are two letters from Sarah Richards, of March and 

June, 1793, in which she acknowledges, that both the deed from Robinson 
[665] and that from Hathaway, were gireu her in trust. The letters are not only 

proved by the witnesses before mentioned, but by Abraham Waggoner, who 
was called by the appellants, and go far in corroboration of the authenticity of the 
memorandum book, and to prove the trusteeship of Sarah Richards. It appears 
from the testimony and answer, that Sarah Richards came to Ontario as the agent 
of Jemima, who was the head of the society ; and that, as such head, she bad the 
general control of the lands in question ; and that part of •them were given to her, 
upon condition of her forming a settlement thereon ; that sundry payments were 
made by Jemima ; that, according to an acknowledged tenet of the society, Jemima's 
property was held in trust for her by others ; that Sarah Richards, till her death, 
was a member of the family, and resided with Jemima; and that she, Sarah^ had 
not the means of making any considerable purchase. The facts alone go far in 
proving the trusteeship of Sarah ; but when they are taken in connection with the 
memorandum book and the letters, they are conclusive. 

It was urged on the argument, that tlie deeds from Robinson and Hathaway being 
absolute, no trust could be raised without contravening the statute of frauds. But 
I am of a different opinion ; for the statute itself excepts this case as one of a trust 
by implication of law, which can be proved by parol. But the trust being admitted 
in writing by the trustee, as in this case it is, takes the case out of the statute. In 
equity it has never been thought material, whether the writing admitting the trust 
was prior or subsequent to the conveyance, for the reason that the statute is directed 
j^ainst oral evidence of trusts, and does not apply when there is written evidence. 
Again ; the statute excepts resulting trusts, or trusts by implication of law ; as 
when A. pays the purchase money, and takes the deed in the name of B., the trust 
may be made out by parol, inasmuch as the payment of the money, and^ whose it is, 
generally rests in parol. So in case of confidences, such as purchases by agents, 

parol proof is admitted, in order that the statute may not operate as a mean 
[666] of protecting instead of preventing frtiuds. For the same reason, parol proof 

is admitted to show that a deed, absolute on its face, was given as security 
by way of mortgage. 

The result of these views of the case, as to the lands conveyed by Robinson and 
Hathaway, is, that the evidence adduced is satisfactory, and sufficient to establish a 
declared Itrust in favor of Jemima Wilkinson, and by her will to the use of Rachel 
and Margaret, as her devisees, except as aeainst the Botsfords. There is a fact stated 
in the testimony of Elnathan Botsford, which if entitled to credit, ought to rebut 
any equity arising from such trust. He testifies, that in 1799, when his sons were 
about purchasing 400 acres of land off of the north part of the land deeded by 
Robinson, of Enoch Malin and Eliza, he called upon Jemima for the purpose of 
asking, whether she had any objections to his sons purchasing the 400 acres, or 
whether she had any claim to that land ; and received for answer from her, that she 
had no claim to the said 400 acres of land, and that she had no ohjeetions to the 
said Benajah and Elnathan Botsford, jun., purchasing the same. P. Barnes and 
Gilbert Hathaway testify to the same facts. They also testif j, tliat subseqaent to 
this time, the Botsfords settled upon the premises. 
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The answer which is responsive to the bill, states, that the 400 acres were con- 
veyed to Botsfords in 1799 ; and Richard Smith testifies, that the Botsfords went 
into possession about the time last mentioned. It is manifest then, from the above 
testimony, that the sons of Elnathan Bot^ford purchased and went into possession 
of the above mentioned 400 acres, upon the faith of Jemima's declaration that she 
had no interest therein. It is also proved, that the Botsfords have paid $1200 as 
the consideration money of the said 400 acres, and have made valuable improvements 
thereon. Equity surely requires, that the cestui que trust should not enforce or 
assert her claim, when having been previously called upon and inquired of as to her 
claim, she denied having any. (2 Johns. R. 573. 1 Johris. Ch, R, 354. 5 Johm, 
Ck. R. 184.) 

The second question is, have the respondents made out a right to the residue of 
the land in dispute, or to any part thereof. 

The bill alleges, that in 1795, Benedict Robinson and Thomas Hathaway [667] 
conveyed the whole of their unsold interest in the township, to William 
Carter, reserving 6,510 acres, and subject to the fulfillment of Robinson's receipts 
given for land; that in July, 1795, Carter conveyed lots No. 50, 51 and 52, to 
Rachel Malin, the consideration money /having been received by Robinson of Sarah 
Richards, and on the same day conveyed to her, as executrix of Sarah Richards, lots 
45 and 46, for the consideratioii of $140, paid by Asa Richards to Benedict Robin- 
son, and in August, 1795, in consideration of $350, paid by Jemima, conveyed to 
Rachel Malin lots Nos. 21, 22, 23, 24, 25, 26, 27, 28, 45, 46, 47, 50, 51, and 52. 
It will be seen that this deed was executed by way of confirmation, and for the 
purpose of removing all such doubts, as to the title of the land, as might arise 
about the partition. It has also a conveyance to Rachel Malin of 50, 51 and 52, 
and the south half of 21 and 28. These last mentioned lots are claimed by Rachel 
Malin, under the deed from Carter to her; but the decree appealed from is silent as 
to these lots, and therefore the appeal does not bring them in controversy. 

Lots Nos. 45 and 46 present a different question from any yet discussed. It is 
proved by Benedict Robinson, that these lots were purchased of him by Asa Rich- 
ards, who paid the purchase money, but received no deed. Asa Richards, having 
devised all his real and personal estate in fee to Sarah Richards, and appointed her 
sole executrix, died. Sarah Richards died before letters testamentary were taken 
out. Subsequent to her death, Richard Smith obtained letters, with the will annexed. 
In 1793, Sarah Richards made h(T will, appointing Rachel Malin her executrix, and 
shortly thereafter died, leaving Eliza Richards, (the mother of David and Avery,) 
her only child. By one clause in her will, she devises all the lands that have or 
may arise from Asa Richards' estate, to Rachel Malin. The conveyance from 
Carter for 45 and 46 to Rachel Malin, was in fulfillment of the contract made by 
Asa Richards with Robinson. The respondents contend, that the appellants' equity 
to these lots is denied and repelled by exhibit R, (the memorandum book 
already referred to,) which alleges that the receipts from Benedict Robinson [668] 
to Asa Richards for land, vy^ere transferred by delivery to Jemima, *'to make 
remittance for the care of all his sickness and funeral charges, to the amount of fifty 
pounds lawful money of the state of Connecticut;" that this delivery passed the in- 
terest of Asa Richards out of him, and of course it was not devisable by him ; hence 
Rachel Malin received the conveyance for these lots, as she admits by the bill, in 
trust for Jemima's use. Again ; they contend that the conveyance of Rachel Malin, 
as executrix of Sarah Richards, could not defeat the interest of Jemima ; and Rachel 
Malin, being Jemima's trustee, as well as Sarah's executrix, must hold the interest 
of Jemima as trustee. If the facts were as Sarah has stated in her memoran- 
dum book, and Jemima had obtained possession of these receipts for 45 and 46, 
there can be no doubt but t^ at the consideration was sufficient to support the trans- 
fer ; and therefore Rachel Malin holds these lots in trust for the use of Jemima, and 
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this resulting trust is provable by parol. (1 jK. L, ^Q sec. 13. Sauiiders on TJses^ 
180, ^c. 1 Vesey, seiL 92.) 

But would this memorandum, as between Jemima and Asa, be sufficient to trans- 
fer the interest of Asa to Jemima ? it certainly would not. But in answer to this, 
it is said, this admission, coming from Sarah, her grand children cannot claim an 
interest in these lots through her, it being at the time against the interest of Sarah, 
their ancestor, to make the admission. Hut I think, that upon a close examination 
of the facts and proof in the case, it will appear very different from what is stated 
in Sarah's memorandum. 

1. About the time this memorandum purports to have been made, Asa Richards 
died, leaving a will, and having in his possession receipts for lots 45 and 46, devised 
them to Sanih in fee, and in 1793, Sarah died, devising these same receipts byname 
to Rachel Malin, without words of perpetuity. This at least goes to rebut the idea 
that Jemima had the possession and delivery of the receipts. 

2. Richard Smith, a witness on the part of the respondents, testifies, that he w^ 

the administrator of Sarah Richards, and that he did administer upon the 
[669] estate of Asa Richards ; that the debts and expenses of his last illness and 
funeral, with the expenses of settling the estate, amounted to about one 
hundred dollars ; and that he found property sufficient to balance that amount, and 
that he found no real estate." This testimony cast«f a shade of suspicion over the 
memorandum, and shows that the equitable interest in these lots was not passed to 
Jemima by Asa Richards. 

Entertaining these views of Jemima's claim to lots 45 and 46, we will examine 
the devise of Asa Richards to his sister Sarah, which is, " all his estate in fee, after 
the payment of his just debts and funeral charges." It is settled that such a devise 
would pass the premises. (3 Salk. 83. 10 Vesey, 613. 2 Vern, 679. 3 Atk. 
254.) 

The next question in relation to these lots (45 and 46) is, did they pass by the 
will of Sarah Richards to Rachel Malin, and if so, what estate did she take ? The 
testator, in the first instance, devises to her daughter Eliza, the mother of David and 
Avery, all the receipts she held for lands, or the avails of them. In the next clause, 
Ae devises specifically to Rachel Malin, ** all the lands that have or may arise from 
Asa Richards's estate." The settled rule of construction is, that a specific devise to 
one person forms an exception to a general devise to another contained in a former 
clause of the will. (2 Burr. 920.) Lots 45 and 46, then, were devised to Rachel, 
and not to P]liza. There being no words of perpetuity in the devise to Rachel, she 
takes under it but a life estate, and the heirs at law of Eliza will take the remainder 
by descent. Therefore, a perpetual injunction ought not to have been granted, as 
the reversion will pass to the heirs of Eliza, who was the cestui que trust. The 
cestui que trust has the same power over the legal estate as the person having the 
legal estate. The court of chancery will protect that interest. (2 Ch. CaseSy 63, 
78. 1 Broivn's Ch. Cases, 72. Ambler, 518. 1 Madd. Chan. 362, 3.) 

It was said on the argument, that the will of Sarah Richards was void by a 
fraudulent alteration. This objection cannot avail the appellants, as it is not proved 
to have been made or procured by Jemima or either of the respondents. Besides, 
the alteration is in a part immaterial, and therefore unavailing. (15 Johns, 
[670] R. 293.) But if the will was set aiside, it would not benefit the heirs of 
Sarah Richards ; for if she was a mere trustee under the deeds of Robinson 
and Hathaway, the descent to her heirs would be subject to the trust, and the re- 
spondents, as devisees of Jemima, claim to have the trust executed. {Saunders on 
Uses, 192. 1 Equity Abr. 384. 2 P. Wms. 200, 201. 2 Atk, 119. 2 Johns, 
Ch. R. 441. 4 Johns, Ch. R 136. Ambler, 518.) 

The most satisfactory opinion which I have been^able to form in this case, embar- 
rassed as it is with complicated questions both of fact and law, is, that Rachel 
Malin and Margaret Malin, as devisees of Jemima, are entitled in fee to all the lands 
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deeded by Benedict Robinson and Thomas Hathaway to Sarah Richards, excepting 
thereout that part of those lands which were purchased by the Botsfords of Enoch 
Malin and Eliza Malin, and that the Botsfords are entitled to the 400 acres last 
mentioned; and thus Rachel Malin has a life estate in lots 45 and 46, with remain- 
der in fee to the heirs at law of Eliza, the daughter of Sarah Richards. 

Stebbins, Senator. The appellants claim title to the premises in controversy 
under Sarah Richards, in whom the legal title to part was vested at the time of her 
death, and, as they insist, the equitable title to the residue. The respondents insist, 
that whatever legal estate was vested in Sarah Richards, was in trust for Jemima 
Wilkinson, and that Jemima was the real equitable owner of the whole premises ; 
and the respondent, Rachel Malin, claiming to be successor of Sarah Richards, as 
trustee, filed her bill in the court of chancery in 1811, to establish the trust. 

Preparatory to a decree in that cause, the court awarded an issue to ascertain 
certain facts, and, among others, whether the will of Sarah Richards had been altered 
after her death. 

Before the trial of this issue, that fact having been found in favor of the appel- 
lants, in an ejectment suit between some of the parties, the appellants commenced 
several more actions of ejectment against the tenants in possession, and the respon- 
dents filed the bill now before the court, to restrain the proceedings of the 
appellants at law, on the ground of equitable title set up in the bill, and to [671] 
have that title declared and established. 

The question, then, presented to the court of chancery, decided afiirmatively there, 
and brought here for review, is, whether the respondents have established the title 
set up in their bill, to the whole or any part of the premises in question, so as to 
enable them to demand of the court a recognition of such title, and an exercise of 
its authority to compel a release from the appellants. 

Township No. 7, in. the second range of Phelps and Gorham's purchase, was sold 
and conveyed to Benedict Robinson and Thomas Hathaway, and Benedict Robinson, 
on the 5th of January, 1792, conveyed, for the nominal i;onsideration of £40, to 
Sarah Richards, lots Nos. 23, 24, 25, 26, and the north halves of 22 and 27, de- 
scribed as containing 1,400 acres. At the same time, an agreement appears to have 
been executed between Robinson and Sarah Richards, reciting the conveyance, and 
that 1,200 acres of the land was made a present, and providing that, the residue 
should be paid for at the average prices at which the township should be appraised, 
acknowledging the receipt of the $100 in part pay thereof, if that sum should pay 
for more land than was conveyed, then the addition was to be made to the tract. 

Sarah Richards died in December, 1793, leaving a will, which, it is urged, has 
been altered since her death; but whether altered as alleged, or not, it appears to 
me no doubt can be entertained of her intention to devise to her daughter Eliza all 
the lands conveyed to her by Benedict Robinson, except 1,000 acres to be taken off 
the south end, which she devises to Rachel Malin, without words of perpetuity. The 
appellants, David H. Malin and Avery Malin, arc the heirs at law of Eliza Rich- 
ards, who was the only child of Sarah Richards. 

Without any formal partition, Robinson and Hathaway appear each to have been 
in the habit of conveying and contracting to convey, different lots in the township, 
until the interest of both became united in William Carter, by deeds from Robinson, 
in June, 1793, and from Hathaway, in August, 1795. Robinson testifies 
that Carter took the conveyance subject to the fulfillment of his outstanding [672] 
contracts, and in several instances hereafter mentioned, it appears that Car- 
ter made conveyances to fulfill those contracts. 

In August, 1795, Carter released the lots above mentioned, and all the lands in 
controversy in this suit, to the respondent, Rachel Malin. This conveyance is stated 
in the bill to have been made partly as confirmatory of the titles obtained from 
Robinson and Hathaway, and to extinguish any interest which might have passed to 
Carter by reason of there having been no partition between Robinson and Hatha 

Vol. I —48. 
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way at the time of their conveyances. The bill alleges that only an undivided half 
passed by ihe de<Ml of Robinson to Sarah Kichards, and that consequently the 
respondent, Kachcl Malin, is entitled to the other half under this deed from Carter. 
Without speculating upon the eft'ect of this deed, which it pretty clearly appears, 
so far a> the lands conveyed by llo]>inson are concerned, was executed without any 
other consideration than that wliich moved between Kobinson and his grantee, (for 
the whole consiileration is but £140,) and which was intended to confirm the con- 
veyance of liobinson, which purported to convey, and was considered at the time of 
its execution as conveying the entire property ; without raising the question upon 
such a state of facts, whether this confirmatory deed obtained by Rachel Malin, 
(who claimed to be the owner of the estate conveyed by Robinson,) would Or would 
not enure to the benefit of the true owner, whoever it might turn out to be, on the 
ground of a trust resulting from the payment of the original purchase money, it 
might, perhaps, be sufficient to warrant the conclusicm, that the entire property pass- 
ed by the deed of liobinson to Sarah Richards, for the reasons, that both Hathaway 
and Robinson were in the habit of selling difterent portions of the township in sev- 
eralty, with the knowledge of each other, and without objection, and that such sales 
were probably considered by them and acquiesced in,. as parol partition pro tarUOy 
and the whole account between them adjusted at or before the conveyance to Carter. 
But however this may be, the appellants have shewn by the testimony of Robin- 
son, that a release was in fact executed of this part of the lands in question, 
[673] from Hathaway to him, previous to his conveyance to Sarah Richards, and 
for the purpose expressly of enabling him to cc^nvey the whole estate to her ; 
that this deed was afterwards cancelled by mistake in obliterating the grantor's name. 
In that shape, the deed is made an exhibit in the cause. The statement of Robinson 
is confirmed by the testimony of Thomas Hathaway the younger, and does not appear 
to be impeached, unless by the testimony of Garnsey, who swears to a conversation, 
in which Hathaway expressed some concern about an old quit-claim deed which had 
been cancelled in this way, and Robinson, he says, promised to burn it on his return 
home. The witness does not pretend to identify the deed in question as the one 
which was the subject of conversation between Hathaway and Robinson. The cir- 
cumstance, also, that Hathaway conveyed other lands to Sarah Richards, adjoining 
these, is a stroi»g one to shew that he acquiesced in the sale by Robinson. 

I think, therefore, we may safely assume, that Benedict Robinson conveyed the 
entire estate in the lots above mentioned, by his deed to Sarah Richards of the 5th 
of January, 1792. 

In regard to these lands, then, the respondent's claim must rest upon one or other 
of the following grounds : 1. That Sarah -Richards was a trustee for Jemima Wil- 
kinson, and that the trust is manifested by writing, within the provisions of the 
statute ; 2. If not, that she was such trustee in consequence of a trust resulting 
from the consideration of the conveyance ; 3. If neither of these positions are tena- 
ble, that they are entitled as devisees of Sarah Richards. 

The written evidences of the trust consist of the small memorandum book of 
Sarah Richards, and two letters from her to Ruth Pritchard, both dated in 1793. 
The memorandum book was not produced upon the first hearing of the cause, and 
is alleged to have been found since in the possession of Ruth Spencer, (formerly 
Ruth Pritchard.) It contains 17 entries, all but four unimportant, purporting to be 
signed by Sarah Richards. Its appearance is not such as to inspire great confidence, 
and the testimony in relation to it is somewhat contradictory. Orpha Gates, 
[574] Sarah Potter and Richard Smith testify, that, in their opinion, it was writtea 
wholly by Sarah Richards. Justus P. Spencer, the husband, Ruth Spencer 
and Almira S. Danforth, the daughters of Ruth Spencer, and Anna Stone, testify to 
their knowledge of Ruth Spencer's hand writing, and that they believe the book to 
have been written by her, except the signatures. John Townsend testifies to his 
knowledge of Ruth Spencer's hand writing, aiid believes the whole bo^k to hare 
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been written by ber. Mary Kidder gives nearly the same opinion, with less confi- 
dence. 

* 

Most, if not all the witnesses wha testify that the body of the entries is in the 
hand writing of Ruth Spencer, express their ignorance of the hand writing of Sarah 
Richards. The preponderance of this testimony undoubtedly is in favor of the sup- 
position, that the entries were written by Ruth Spencer, and that the signatures are 
the hand writing of Sarah Richards; but if there is any accuracy in the judgment 
of the witnesses, it proves also a great similarity between the hand writing of these 
persons, and still leaves a shade over the authenticity of the book. There are masy 
singular circumstances attending it, not very well calculated to dissipate our doubts. 
It is entitled " Sarah Richards' memorandum,*' and begins in March, 1790, and 
ends Oct. 1793. It is singular that, during that period, only 17 events should have 
been recorded, especially when some are recorded which are very unimportant. It 
is singular, also, (if the fact is so,) that, in every instance, these entries should be 
in the hand writing of Ruth Spencer; that some of them should have been so, 
would not have been remarkable, considering that Sarah was often in bad health ; 
but we should certainly expect to find some of them in her own hand writing. A book 
of this description is the last upon which persons ordinarily employ an amanuensis. 
One entry in the book bears date within two days of her letter to Ruth Pritchard of 
the 12th of March, 1793 ; another is dated within the same time of her second 
letter. It is singular, if these entries were niade by Ruth Spencer, that Sarah 
should have taken the trouble to sign them. Indeed, few persons wouhl have 
thought of attaching their signatures to private memorandums in a book of [676] 
this description. 

If these entries were made for the purpose of being preserved as declarations of 
trust, it is singular that they should have been made in a book of this description, 
which certainly bears any other appearance than that of a muniment of title ; nor 
would they probably have been mingled with so much irrelevant matter. If they 
were made casually, without any particular reference to any effect they might* have 
upon the title, those relating to the lands are couched in language singularly apt as 
legal instruments. In very few words they declare the trust, and also the only facts 
upon which the law raises a resulting trust. 

It is singular that this book should have been found in the possession of Ruth 
Spencer, who was a witness upon the first hearing of the cause, and was examined 
upon the very subject to which these memorandums relate, and testified to an 
acknowledgment of the trust made by Sarah Richards during her last illness, with- 
out once mentioning that she possessed the written acknowledgment of Sarah to that 
effect. 

The entry, which bears th** same date as the deed from Robinson, (6th 1 mo. 
1792,) states the receipt of the deed to be held in trust for the Friend, *' for which 
the Friend sent her with $100 in silver, and then sent two yoke of fat oxen to 
Phelps and Gorham, to make out the payment for the land," being "1600 acres." 

This memorandum, although bearing the same date as the deed, states the con- 
sideration paid, as being $100 in cash, and two yoke of oxen ; but the deed itself 
only acknowledges $10() consideration ; and, from the agreement accompanying it, 
which provides for a further payment if the land should overrun measure, we should 
certainly expect that the true consideration paid, would have been inserted in the 
deed and agreement. There seems to be some doubt when, in point of fact, these 
cattle were delivered, if delivered at all. Richard Smith, in his first examination, 
says he received of the Friend, and delivered two yoke at Canandaigua some time in 
1798. In his second examination, he says, in 1792 he sold Sarah Richards 
two yoke of oxen, as trustee for the Friend, and delivered them at Canandai- [676] 
gua to Robinson, in payment for this land. At any rate, if the oxen were 
not delivered before the 5th of January, 1792, as it would seem they could not have 
been, the entry is so far impeached as to shew that it was not made at the time it 
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bears date. But again ; the entry states the quantity of land conveyed, at 1600 
acres ; whereas, in the deed it is called 1400. 

Nearly connected with this book, are the two letters from Sarah Richards to 
Ruth Pritchard. They also were found in possession of Ruth, subsequent to her 
first exaijiination as a witness in the cause. The proof of their authenticity i*, how- 
ever, stronger than that in relation to the book. The first one, dated 12th March, 
1703, is proved te be wholly in the hand writing of Sarah Richards, by the testi- 
mony of Sarah Potter, Richard Smith, Anna Stone, Mary Kidder and Abraham 
Waggoner; and the last, dated 3d June, by the same witnesses, except Anna 
Stone and Mary Kidder. Orpha Gates says, the signatures to both are Sarah 
Richards' hand writing. Mrs. Danforth thinks both letters, (except the signatures,) 
togv»ther with the superscriptions, to be the hand writing of her mother, Ruth 
Spencer. Justus P. Spencer and his daughter Ruth, are unable to say in whose 
hand writing they are, and Townsend thinks they are not Ruth Spencer's. It must 
be remembered that these witnesses were all examined twenty-eight years after the 
death of Sarah Richards, whose hand writing they were called to identify ; and 
that the hand writing of females is generally much less distinctly marked than that 
of men of business. Under these circumstances, the intrinsic evidence which the 
papers may furnish is of more than ordinary importance. 

The letter of the 12th of March, 1793, purporting to be written by Sarah 
Richards, is dated at Jerusalem, and directed to Ruth Pritchard, at Jerusalem. It 
informs her of the purchase made of Benedict Robinson, which took place more 
than a year previous, and requests her to come where the Friend is, in Jerusalem. 

It appears by the testimony of Ruth Pritchard, aft^jrwards Ruth Spencer, taken 
upon the first examination, that she was one of the followers of Jemima, 
[677] and came with her from Rhode-Island, and arrived with her in the county 
of Ontario, in the year 1790 ; that they at first settled on the gore on the 
west side of the Seneca lake, which is a short distance from the premises pur- 
chased of Robinson, and called Jerusalem. She testified upon that examination, 
that the Friend first cleared and improved the lands -purchased of Robinson, and 
built the first house, which is stated in the memorandum book to have been in 
1791. 

Now it is singular, that when both parties were in the same town, members of 
the same soci(^ty, and fellow emigrants, ;hat Sarah should communicate by letter to 
Ruth, information of a conveyance, which had been made more than a year previous, 
of lands, with which it appears Ruth was well acquainted, and which she knew had 
been improved and built upon by the Friend two years previous, and which were the 
very object of their emigration. The scope of the letter seems to be, to desire 
Ruth to come and reside in Jerusalem, where the Friend was stated to be; and as 
an inducement, mentions that there is land enough there for all that would be faith- 
ful, for that Robinson had given a deed, &c. 

By the testimony it appears, that the Friend did not remove from the gore to 
these lands until after the death of the writer of this letter, in the fall of 1793. 
Another interpretation of the letter may be, that the Friend and Sarah Richards 
were temporarily at Jerusalem, and wished Ruth to join them ; but upon this suppo- 
sition, it is difficult to account for the inducement held out of the large quantity of 
land, &c., if only a temporary visit was desired. The letter is evidently too cum- 
brous for a mere note of invitation. 

The next letter is dated at Jerusalem, the 3d of June, 1793, and is from the 
same Sarah Richards to Ruth Pritchard, in which she fii*st professes to give her some 
further information about the situation of earthly concerns, and then informs her that 
the Friend had taken a deed of Thomas Hathaway, for land south of that conveyed 
by Robinson, and which deed was witnessed by Carter and Botsford. 

The memorandum book mentions two conveyances by Hathaway, one 
[678] dated 2d May, and the other the 1st of June, 1798 ; the latter conveying 
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lot No. 47. This last deed, which was executed by Hathaway to Sarah Richards 
two days previous to her letter under consideration, cannot be the one referred 
to in the letter, for lot 47 does not lie south of the Robinson tract. The 
tract which is so situated, is stated in the bill to have been conveyed by Hathaway, 
on the 2d of May, 1793, and this deed is stated, in the will of Sarah Richards, to 
have been witnessed by Carter and Botsford. It is this deed, then, to which the 
letter refers, and it is singular, that in giving information of the situation of earthly 
concerns, she should mention the deed given a month previous so particularly as to 
name the witnesses, and entirely omit the one given only two days before writing 
the letter. 

These are some of the principal circumstances attending the written evidences of 
the trust, and appearing upon the face of the papers, which, in my judgment, are 
calculated to cast a degree of suspicion over their authenticity, as genuine documents 
of the character which they purport to bear, and which may fairly be thrown into 
the scale, in opposition to the proof by which they come recommended. 

In this stage of the examination, it appears to me we may, with propriety, put 
the question, whether the decree appealed from is correct, provided the former 
decree was considered. to be so. 

The leading question in the cause is, whether Sarah Richards held the lands in 
eontroversy as the trustee of Jemima Wilkinson. Upon the first hearing, the re- 
spondents rested upon the parol evidence, to establish a resulting trust; and the 
court not being satisfied upon the question of fact, directed an issue, to find by whom 
the consideration money was paid. 

The only additional evidence adduced upon the second hearing, in relation to the 
question of trust, and, I believe, of any description, (except the second account of 
the two yoke of oxen, by Richard Smith, above mentioned,) consiijts of the memo- 
randum book and the two letters before mentioned ; and upon this additional proof, 
the court declares itself satisfied of the trust, and decrees accordingly. It would 
seem, therefore, that the point decided was that these documents furnished 
satisfactory evidence of a trust, npt of the description relied upon at the first [679] 
hearing, but of a trust manifested by writing, in pursuance of the statute. 

If these papers are genuine, and are, in reality, what they purport to be, it cannot 
be denied, that they amount to a sufficient declaration of trust, under the statute, as 
to the lands therein mentioned ; and if so, the question of fact in relation to a re- 
sulting trust, which had been before litigated in the cause, became immaterial, and 
it was unnecessary to have the finding of the jury upon it. 

But if, on the other hand, these papers did not come before the court in such a 
shape, or so supported as to entitle them to credit as a declaration of trust, it appears 
lo me they could have no influence upon the questions of fact, upon which a result- 
ing trust was to be established. If they are good for anything, they must be good 
for the whole. Are they then entitled to credit, as declarations of the trust upon 
which Sarah Richards held these lands ? The considerations before alluded to, induce 
me to hesitate, and adopt the opinion of Chancellor Kent in Steere v. Steeie, (15 
Johns. Ch, R, 20,) that the plaintiffs have not made out a trust sufficiently clear and 
certain to enable the court to act upon it, and take the case out of the statute of 
frauds. 

If the decree proceeds upon the basis of a resulting trust, then if the remarks in 
relation to these documents are just, it rests upon precisely the same and no other 
evidence than such as was before the court upon the first hearing, and was then con- 
sidered unsatisfactory. 

The decree does not inform us whether the trust was considered as resulting oi 
declared, and we have no opinion of the court to guide us as to the view taken of 
the different questions agitated, or whether the last decree was considered as an 
alteration of the opinion expressed by the first, as upon a re-hearing and further 
examinations is frequently done. 
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It Kcomcs neoeSv««ary, then, to exauiine the other questions in the cause, for the 
purpot/c of determining either the rights of the parties; or whether the evidence is 
such as to enable the court to deterniine those rights, without the aid of a 
[680] vonlict at hiw, upon some of the controverted questions of fact. 

The next question, then, in relation to the lands conveyed by Robinson, 
is, whotlu^r Sarah Richards held them upon a trust resulting to Jemima Wilkinson, 
,in C(inso«[uence of the consideratitm of the purchase having moved from her. 

The memorandum executed cotemporaneously with the deed, recites, that 1,^00 
acres of the land was made a present. Robinson, in his letter of 1789, proffers a 
quantity of land as a present to Jemima, and testifies on his examination, that pre- 
vious to the execution of the deed, he had agreed to make a present to Jemima of 
1,000 acres of land, and had received of Sarah Richards $100, for which he had 
given her his receipt, engaging to convey lands to her in the township to that amount, 
and that in pursuance of this engagement, he executed the deed, supposing that 
Sarah received it for the benefit of Jemima, except as to ttvo hundred acres of the 
land. Whether these 200 acres were a present to Sarah, or had been paid for by 
her, he does not mention. I should rather infer the former; for these 200 acres, 
with the 1,000 to Jemima, make up the 1,200 acres mentioned in the agreement, 
and the $100 paid by Sarah, is, by the agreement, made applicable to the payment 
for the excess of land over the 1,200 acres. At all events, I think the testimony 
shews very clearly, that 1,000 acres of land conveyed by Robinson to Sarah Rich- 
ards, were intended for the benefit of Jemima Wilkinson, and that her representa- 
tives are entitled to it, unless precluded by operation of the statute of frauds. This 
supposition is confirmed by the devise of these 1,000 acres by Sarah Richards to 
Rachel Malin. The objection, however, to the claim of Jemima, on the ground of 
a resulting trust, is, that here was no consideration paid by her, and that the payment 
of consideration is essential to create such a trust. I think it would be conceding 
too much to admit that this conveyance as to the 1,000 acres was entirely gratuitous. 
Robinson was formerly a member of the society of which Jemima was the head. At 
least, he says he attended her preaching, and a,s early as '89, and before he had 
obtained his title from Phelps and Gorham, in his letter to Sarah Richards, 
[681] he speaks of giving a quantity of land in the township to Jemima, and of 
her forming a settlement there. George Brown testifies, that in 1792, in 
exploring the township with Robinson, Sarah and Jemima, Jemima asked Robinson 
how much land he intended to give her and Sarah if they would remove into the 
town ; to which he answered 1,000 acres. Gilbert Hathaway speaks of a similar 
conversation between Robinson and Sarah, and that he engaged to give her some 
land on condition she would remove on to it, and make the first settlement. Other 
witnesses speak of similar conversations, and I think the testimony is sufficient to 
shew that the removal to, and establishment of the sect of Jemima in the town, was 
an inducement (if not the only one) with Robinson, to convey the land, and that the 
conveyance of the land was the inducement for the removal which operated upon 
Jemima. Why, then, is not this a sufficient and valid consideration moving from 
Jemima to Robinson ? I do not perceive that the case furnishes us with any reason 
for supposing that the conveyance of these 1,000 acres was made by Robinson from 
any other motive than that of interest — certainly none for excluding the supposition 
of such a motive. It is not like the cases of advancement by a parent or relative ; 
and when we consider the state of the country at the time of the conveyance, we 
can very readily imagine, that a man who held a township of wild land, and wished 
to promote its settlement, might, from mere motives of pecuniary interest, find it an 
object to dispose of a quantity to a person who would commence the settlement, and 
who would be likely to induce others to purchase and settle. And on the other 
hand, the commencement of such a settlement, at that period, must necessarily have 
involved pecuniary sacrifices and personal privations, nearly if not fully equivalent 
to the then value of the land. Such a consideration of benefit to one party, or 
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injury to the other, would be sufficient to uphold an ordinary contract, and I cannot 
aee why it may not be sufficient as the basis of a resulting trust. 

The next inquiry is, as to the evidence of payments actually made to Robinson 
for this land, aside from the memorandum book and letters of Sarah Kich- 
ards, which I lay out of view upon this question of a resulting trust, for the [682] 
reasons before mentioned. It is claimed by the respondents, that they were 
all made by Jemima, and that, of consequence, a trust results in her favor for the 
whole premises conveyed by Robinson. Richard Smith testifies, upon his first exa- 
mination, that sometime in the year 1793, he received of the Friend t\NO yoke of 
cattle, of the value of $100 or more, which were delivered in Canandaigua for the 
benefit of Robinson, and for which Robinson gave his receipt, to be applied towards 
land conveyed, or to be conveyed for the use of the Friend. Upon his second exa- 
mination, after the discovery of the memorandum book of Sarah Richards, contain- 
ing an entry of cattle paid to Robinson in 1792, he states, that some time in 1792, 
he sold to Sarah Richards, as agent for the Friend, two yoke of oxen for about $200 
which he delivered to Robinson at Canandaigua, in payment for lands purchased by 
her of him, as agent for the Friend. He also states, that in the same year, he was 
present when Jemima delivered to Sarah Richards $100 in silver to pay to Robin- 
eon, and that Sarah went with him to Robinson's house to pay it over, but that he 
did not go in. On his first examination, he stated, that he never saw Sarah Rich- 
ards receive money from the Friend, or otherwise, which was applied in payment for 
land. 

Jonathan Davis testifies, that he saw Sarah Richards turn out a yoke of bulls, as 
the property of the Friend, to Robinson, in part pay for land purchased of him. 
He does not mention at what time this took place. 

Jedediah Holmes testifies, that he saw Jemima herself deliver to Robinson and 
Hathaway four or six oxen and some cows, being her property, and in part payment 
for land purchased of them ; but at what time, he does not state. 

Mary Bean testifies, that she has seen the Friend deliver money to Sarah Rich- 
ards and Rachel Malin to carry to Robinson, in payment for land, and that they 
went away for that purpose, with a man whom she does not remember ; that she has 
seen a yoke of oxen, and thinks a cow or two, delivered by the Friend to some of 
her hired men, to be taken to Robinson for the same purpose. No date is 
given to the.se facts. The witness also says, she has frequently heard Sarah [683] 
Richards say, that the lands purchased of Robinpon were paid for with the 
Friend's property. She further states, that Robinson had in hi3 possession a mare 
which was raised by the Friend, and which, she understood, he received in payment 
for land. 

Parmcle Barnes testifies, that Sarah Richards purchased of one Brown a yoke of 
oxen, which she turned out to Robinson in part payment for lands in the 7th town- 
ship. 

These are all the witnesses that undertake to identify particular payments to 
Robinson; and they were all, at the time of their examination, the followers of Je- 
mima, with the exception of Barnes, who had withdrawn himself, but who states 
that he was not unfriendly to the society. Aside from any distrust of the witnesses 
arising from this circumstance, which might perhaps be thought uncharitable, it 
appears to me there is a loosenesa as to dates and circumstances, calculated materi- 
ally to impair the force of their testimony. 

Smith testifies, in his first examination, to a delivery of two yoke of oxen, of the 
value of $100, in 1792; and, in his second examination, to a delivery of two yoke 
in 1793, of the value of $200, without informing whether he speaks of the same 
transaction at those different times, or not ; and his testimony, in relation to the 
$100 in money, is little less than a flat contradiction. 

With regard to the $100 in money, which was the consideration expressed in the 
deed, we have no evidence, unless it is to be presumed that he speaks of that money » 
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and that tliat is the same of wliich Mary Beau speaks ; but she does not pretend to 
state the amount. 

Again ; we have no means of knowing whether or not the oxen spoken of bj 
Holmes, Barnes ayd Mary Bean, are the same as those mentioned by Smith and by 
each other, or are all separate and distinct transactions. Of the $07 endorsed on 
the agreement by Kobinson, we have no evidence whatever to shew whose money 
or property it was, except the general declaration of Sarah Richards to Mary 
Bean, that the lands purchased of Kobinson were paid for with the property of the 

Frend. 
[6P4] In addition to the evidence of payment above mentioned, there is a mass 
of testimony, consisting of the declarations of Sarah Richards, that she held 
these lands in' trust for Jemima. 

Inasmuch as the statute prohibits the enforcement of a trust, unless it is evidenced 
by writing, or results by operation of law, it would seem to be going a great length, 
to admit the parol declarations of a party to establish a fact from which a trust re- 
sults ; as, for instance, the payment of tl>e purchase money by a person not a party 
to the deed ; and chancellor Kent, in one case, remarked, that if the point were res 
vitegra^ he should be inclined to agree with Sir Thomas Clerck, in Leive v. Dighton^ 
that such evidence is too dangerous in its consequence ; but the objection comes too 
late, as the rule appears to be well established. But to admit the parol declarations 
of the grantee, that he holds the lands in trust for another, as evidence of the fact 
that such person paid the purchase money, and thereby to establish a resulting trust, 
it appears to me, is a total repeal of the statute. Every parol declaration of trust, 
which is declared invalid by statute, is, by this means, rendered valid as evidence 
of a resulting trust, which is saved by the statute. 

However strong, therefore, might be the declarations of Sarah Richards upon 
this point, or however satisfactorily proved, I should be unwilling to regard them as 
evidence of the fact that the purchase money was paid by Jemima Wilkinson. I 
have found no case where the bare parol declaration of trust by a party, has been 
relied upon as evidence of a resulting trust, although in many, the declarations of 
the party have been admitted, even after his death, as to the fact of who paid the 
purchase money. 

It may be useful, however, to examine this evidence hastily, and if I mistake not, 
it will be found not entirely uniform and convincing. 

Richard Smith, Jonathan Davis, Jedediah Holmes, Mary Bean, Moses Atwater, 
Amos Garnsey, and Ruth Spencer, all testify to the declarations of Sarah Richards, 
that she held the lands in trust for the Friend — most of them say they heard 
[685] her make those declarations frequently. Atwater testifies, that he wrote the 
will of Sarah Richards, and that upon that occasion she declared that the 
property wliich she held then was held in trust for the Friend; that she owned no 
land in her own right, but some land in Watertown ; that she wished to give that 
to her dauofhter ; and that it was necessary to make her will, to put the Friend's 
land into the hands of Rachel Malin for the use of the Friend. It appears, how- 
ever, by the will, as written by this witness, in pursuance of these instructions, to 
have been the evident intention of the testatrix to give only 1000 acres of the land 
to Rachel Malin. The only comment which, in my judgment, this testimony of 
Atwater requires, is, that it was given at a time when the construction of the will 
contended foy, was, that it first gave Rachel Malin all the lands deeded by Robin- 
son except 1000 acres, and in the next clause gave her that 1000 acres also. 

On the other hand, Gilbert Hathaway, George Brown, Thomas Hathaway, and 
Isaac Kinney testify, that Sarah called the land Aer*5, and spoke of it as her own. 
Gilbert Hathaway, Isaac Kinney and Parmele Barnes say, they have heard her say 
she intended to have her farm on a certain part of the tract. 

Gilbert Hathaway, Thomas Hathaway and Isaac Kinney testify, that they have 
Heard Jemima speak of the lands in question as Sarah's land. Barnes thinks he has 
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heard her admit to Sarah that she owned a part of the lands, but what part he canno^ 
specify. 

Elnathan Botsford testifies, that in 1799, when his sons were about purchasing 
400 acres of the north part of the tract of Enoch Malin, he calle'd upon Jemima for 
the purpose of asking whether she had any objectious to the purchase, and was 
answered by her that she had not. Parmele Barnes and Gilbert Hathaway testify 
to her acknowledgments to that effect. 

This is about the substance of the testimony gathered from the declarations of 
the parties ; and, as I view it, considering the situation of the parties, and admitting 
it all to be entitled to credit, it amounts to but little upon the question of trust or 
no trust. 

Jemima was the founder and head of a religious society of which Sarah was [686] 
a member ; they lived together in the same family, on terms of perfect intimacy ; 
both gave directions as to the improvement of the land, and participated in its pro- 
ducti», devoting themselves professedly, at least in a great degree, to other concerns 
than temporal ones ; and, under these circumstAnces, I apprehend, it would not be 
strange that Sarah should have declared that she held the whole property in trust, 
when, in fact, (as I think is proved,) she did hold 1000 acres which were intended 
for the benefit of Jemima, and might have meant no more, as respects the residue, 
than that it should be devoted to the interest of the religion of Jemima and her 
society. So, too, that Jemima should have called the land Sarah's land, is not re- 
markably strange, since the legal title was in her, although the trust might have 
been ever so notorious. 

Again ; that the land should have been generally considered Jemima's, I think is 
perfectly natural, since she was the known head of this most extraordinary society ; 
and that the land should have been improved in the manner it was, I think entirely, 
consistent with the relative situation of Jemima and her most devoted friend, 
particularly in the situation in which it then was — an entire forest. It is worthy of 
remark,^ that all the buildings erected for the use of Jemima and her society, are 
situated on the 1000 acres. 

Such testimony as these loose declarations, to my mind, proves one thing more 
clearly than the trust which it is designed to establish — I mean, the danger of ad- 
mitting it. 

Sarah Richards, by her last will and testament, executed while on terms of friend- 
ship and intimacy, at least with Jemima, if not under her influence, at a time when 
she was leaving her only daughter to her care and protection, and was about to test 
the reality of her religion,, has solemnly declared in that instrument, that all the 
lands conveyed to her by Benedict Robinson was her's, except 1000 acres ; and 
she disposes of them to her daughter. I esteem this declaration of far greater 
weight than all the parol declarations that have been given in evidence upon the 
point ; for, under the circumstances attending the execution of this will, I 
should sooner suspect her of doing more than equity, than of withholding [687] 
it from Jemima. 

In support of the argument, that these lands were purchased with the monies of 
Jemima, it is alleged that Sarah Richards came into the country poor, and had not 
the means of making payment from- her own funds. Many witnesses have been 
examined to this point, who state generally that she possessed but little property, 
while others state that she had considerable. Again, some of the witnesses say 
Jemima brought but little property into the country, and others described her as 
bringing considerable stock, &c. The whole testimony upon the point, I think, 
leads to no satisfactory result. It does not appear that much property was brought 
by either of them, and the witnesses do not seem to possess much accurate know- 
ledge as to whom it belonged. 

Upon this point, therefore, as to all the lands conveyed by Robinson over and 
above the 1000 acres, after looking through the testimony as carefully as I have 
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been able to do, I ara compelled to say, that I am not satisfied that the purchase 
monies paid to Robinson for these lands, were the moniea of Jemima Wilkinson, or 
that any particular definite portion of such monies were her's, and consequently that 
her representatives or devisees are not entitled to the same, in virtue of any result- 
ing trust arising from such payment. 

If, however, such a trust had been ever so satisfactorily established, there is a 
fact stated in the testimony of Elnathan Botsford, which, if entitled to credit, ought 
to rebut any equity arising from such trust — it is the declaration of Jemima, be- 
fore mentioned, made to him when he went to her before his sons purchased, at their 
request, to ascertain whetlier she claimed any interest in the north part of this tract, 
apprised her of their intention to purchase, and was informed by her, for answer, 
that she had no claim to those 400 acres, jind no objections to their making the pur- 
chase. Parmele Barnes testifies, that he was present and heard this conversation, 
and Gilbert Hathaway testifies to a similar conversation at another time. These 
are the lands upon which I understand the Botsfords are now settled. The answer 
states them to have been conveyed to Botsfords in August, 1799 — and pro- 
[688] bably that fact was proved. I do not, however, discover the proof in the 
case ; but Smith says he went into possession about that time. If the testi- 
mony of Botsford, the father, therefore, is to be believed, and the deed was taken 
by his sons upon the faith of that declaration of Jemima, it appears to mc a clear 
case, where equity required of the cestui que trust to assert her claim when called 
upon, and forbids the assertion of it afterwards. (2 Johns. R. 573. 1 Johns, Ch. 
R. 354. 5 Johns. Ch. R. 184.) 

The purchases by Stone and Ingraham were subsequently made, and the proba- 
bility is, they had notice of 'the claim of Jemima at the time of their purchases. 

The third question as to the lands conveyed by Robinson is, whether the re- 
spondents can claim under the will of Sarah Richards, and to what extent ? 

It was contended, when the question arose upon this will in the supreme court, 
that the whole premises conveyed by Robinson were intended, as the will now reads, 
to be devised to Rachel Malin. That construction was rejected as inadmissible, 
and its true construction decided to be the same now as if the word " also** were 
inserted in the place where it is said to have originally been. The same view of 
the question was taken by the court of chancery ; and, it appears to me, any other 
construction would involve too great an absurdity to be at all admissible. As I 
read it, whether with or without the word also, it was the evident intention of the 
testator to devise 1000 acres of the land conveyed by Robinson to Rachael Malin, 
and the residue to her daughter Eliza. 

That the will has been altered in the manner alleged, I think is pretty clearly 
proved ; but by whom, is a question of more difficulty, upon which we have no 
positive proof. 

I do npt understand it to be contended, that such an alteration of the language 
of the instrument as does not alter the construction, invalidates i^, unless done by a 
person claiming under it ; and if it be conceded that this will would be avoided if 
the alteration has been made by a party setting it up, I do hot think the testimony 
before us is sufficiently satisfactory to justify such an adjudication. 

The question, then, is, what is the* legal operation of this will ? The 
[689] estate is devised to Rachel Malin without words of inheritance. She must, 
therefore, take an estate for life ; and it is contended, that as the devisor was 
but a trustee, the whole interest or estate passes without such words. 

The case of Foster v. Hale, (3 Vesey, jun. 696,) establishes the doctrine, that 
since the statute of frauds, it is not necessary that a trust should be created by 
writing, but it is sufficient if manifested by writing, and that such written mani- 
festation, although executed subsequent to the creation of the trust, renders it valid. 
Before the statute, the trust might be created and proved by parol, and the con- 
«traction which seems to have been given to the statute iS| that it is applicable 
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only to the species of proof requisite to establish a trust, and that although the 
trust may be created by parol, as before the statute, yet that it cannot be en- 
forced without written evidence. As applied to this case, it is, that Sarah Richards 
held the 1000 acres of land in trust for Jemima, but that for want of competent 
evidence, the trust was iiot such as could be enforced. 

The operation of the statute appears to be very similar to that of the statute 
of limitations upon a debt, which, without destroying it, destroys the remedy to en- 
force it. 

Regarding Sarah Richards, then, as the trustee of Jemima Wilkinson, in virtue 
of the gift of the 1000 acres by Benedict Robinson for her benefit, though not 
legally bound to execute the trust, it appears to me some very nice questions may 
arise as to the effect of her devise. Can a trustee carve out the estate by the crea- 
tion of terms, life estates, and remainders, in his trusteeship, in the same manner as 
the absolute owner of the fee ? If not, and he attempts to carve, what is the effect 
of his devising a less estate than he possesses ? Does his whole estate pass, or is 
the whole grant void ? As he might have rendered the trust valid by acknowledg- 
ing it in writing, can his devisee do the same? Is the will in this case tantamount 
to a declaration of trust by Sarah Richards ? 

The general language of the books is, that the estate of a trustee passes by de- 
vise or descent, subject to the trust, and I have found no case where the courts 
have declared the effect of an attempt to carve out of such an estate by de- 
vise. 

From the examination which I have been able to give the subject, I [690] 
should be unwilling to say, that Rachel Malin could take a fee under this 
will; but that notwithstanding the proof in relation to its alteration, she might take 
an estate for life in the 1000 acres. 

If, however, I am correct, that as to these 1000 acres, a trust resulted in favor 
of Jemima Wilkinson on the ground of a consideration moving from her to Robin- 
son, the operation of Sarah Richards' will upon this tract becomes immaterial, as 
Rachel Malin is the devisee of Jemima, and as such, entitled to the benefit of the 
resulting trust. 

The result of these views of the case as to the lands conveyed by Benedict 
Robinson, is, that the documentary evidence adduced is not sufl&cient and satisfac- 
tory to establish a declared trust in favor of Jemima Wilkinson and her representa- 
tives ; that the testimony in the cause is not sufficient and satisfactory to prove that 
Jemima Wilkinson paid the consideration for such lands, or any definite proportion 
of it, to Robinson, either in money or other property, and that therefore no trust 
resulted in her favor on that ground ; but that in regard to 1000 acres of the south 
part of the tract, a consideration did move from her, equivalent to the payment 
of a pecuniary consideration, and as to that part, that a trust did result, of which 
Rachel Malin and Margaret Malin, as her devisees, are entitled to avail them- 
selves, except as against the Botsfords, (in case the 1000 acres should cover any 
part of their purchase,) and that Rachel Malin would also be entitled, under the will 
of Sarah Richards, to a life estate at least in the 1000 acres, in case the devisor 
had been the absolute owner. 

We come next to the tract situated south of and adjoining the tract conveyed by 
Robinson, consisting of the south half of lots 22 and 27, and the north half of 21 
and 28, except a portion lying east of the creek. These premises are stated in the 
bill to have been conveyed by Thomas Hathaway to Sarah Richards, on the 2d 
May, 1793, and are described as extending south to the lands of Daniel Brown. 
The deed is not set out in the case, but the answer of the defendant Williams ad- 
mits that he has seen the record of such a deed.. 

The appellants insist upon the cancelled deed of Hathaway to Robinson [691] 
of the 5th of August, 1791, before remarked upon, as a subsisting and valid 
conveyance. This deed describes the premises conveyed as extending south to the 
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^ands of Daniel Brown, jun. If the south Boundary mentioned in each of these 
conveyance is the same, then Hathaway conveyed nothing to Sarah Kicbards, 
having before released to Robinson, and the legal title passed to Bachel Malin by 
the subsequent deed of Carter. How this fact is precisely, the case does not enable 
us to determine, and as the j)()int was not made upon the argument, I proceed to the 
other grounds upon which the respondents claim these premises, which are — 1. On 
the ground of a resulting trust ; 2. As devisees of Sarah Richards ; 8. The undi- 
vided half under the deed from Carter. 

The first point must stand upon the same footing as the same point does in rela- 
tion to the lands conveyed by Robinson, except that the evidence of actual payments 
is almost exclusively confined to Robinson. Only one of the witnesses, I think, 
speaks of a payment of cattle to Robinson and Hathaway, and no one of any pay- 
ment made to Hathaway alone. The devise of Sarah Richards is to Rachel Malin, 
of specific lands, without words of perpetuity, or other language importing an in- 
tention to devise a fee, and a life estate^ therefore^ passes U7tder it. 

With regard to the claim under Carter's deed of the undivided half, on the ground 
that no partition was made between Hathaway and Robinson, as before remarked, 
in my judgment, sufficient appears to authorise us to regard the different conveyan- 
ces by each of them as partitions pro tanto. There being no trust established, 
then, the respondent, Rachel Malin, is entitled only to a life estate in these premises. 

Lot No. 47 is stated in the bill to have been conveyed by Thomas Hathaway to 
Sarah Richards, on the 1st of June, 1793, and the conveyance is admitted by the 
answer. The memorandum of the exhibit attached to the respondent's case, states 
the conveyance to be to Robinson, probably by mistake in drawing or printing the 
case. This lot is not devised by Sarah Richards, and the claim of the re- 
[692] spondents must rest upon the ground of a resulting trust, or to a moiety un- 
der the deed from Carter. As both these points have been examined before 
it is unnecessary to do more than to mention them in this place. 

Lots Nos. 45 and 46, present entirely different questions. According to the tes- 
timony of Robinson, these lots were purchased of him by Asa Richards, who paid 
the consideration, but took no deed. Asa Rich.ards died, having devised all his 
real and personal estate to Sarah Richards in fee. By one clause in the will of 
Sarah Richards, " all the lands that has or may arise from Asa Richards' estate,'' 
are devised to Rachel Malin. Rachel Malin afterwards took a deed from Carter in 
fulfilment of the contract made by Asa Richards with Robinson, which acknow- 
ledges the payment of the consideration for it by Asa Richards to Robinson. 

The respondents allesre, that the receipt which Robinson gave to Asa Richards 
for these lands, was sold and delivered by him in his lifetime, for valuable consider- 
ation, to Jemima Wilkinson, and that the equitable estate, therefore, vested in her, 
and did not pass to Sarah Richards under the general devise contained in the will of 
Asa Richards. The only evidence, I think, which the case furnishes of this fact, is 
an entry in the memorandum book of Sarah Richards, so often before mentioned. 
It is dated the 26th June, 1792, and states that Asa Richards died the 28th, (not 
mentioning the month.) Then follows another memorandum, stating that he came 
to the Friend's house sick, nearly two years before his death, and gave the Friend a 
receipt which he held from Robinson for land, &c. before his deaths " to make remit- 
tance for the cure of all his sickness and funeral charges, to the amount of fifty 
pounds, lawful money of the state of Connecticut.*' A circumstance so extraordi- 
nary as that of a mane's making provision for the payment of his funeral charges, 
by disposing of almost the whole of his estate, as we shall see it was, without any 
writing to attest the transfer, or any receipt for the debt which it was turned out to 
cancel, and by a man, too, who thought it necessary to make a will, devising both 
real and personal estate, when he had no real estate except his equitable title 
[693] to these lands, in my judgment, requires Wronger proof than any that n 
afforded by the memorandum book, in which the record of it is found. 
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But the testimony throws a still stronger shade of suspicion over it. Richard 
Smith, one of the respondents' witnesses, who was examined before this book was 
discovered, testifies that he administered upon the estate of Asa Richards; that he 
found no real estate ; that the debts and expenses of his last illness and funeral, 
and expenses of administration, amounted to about $100 ; and he found property 
barely sufficient to balance that amount. I think no other inference can be drawn 
from this testimony than that he paid the expenses of the testator's sickness and 
funeral out of the personal estate ; and that it appears to me that all pretence, that 
the equitable interest in this land was conveyed to Jemima by Asa Richards, in his 
life time, is not only not sufficiently proved, but contradicted by her own witness, 
and, to say the least, a willing one. 

The devise by Asa Richards is of all his estate, both real and personal, to Sarah 
Richards, after payment of debts and funeral charges, and under such a devise, I 
take it to be well settled that the premises in question would pass. f3 Salk. 85. 
10 Vesey, 613. 2 Vern. 679. 3 Atk. 254.) 

The only remaining question, then, respecting these lots, is, whether they passed 
by the will of Sarah Richards to Rachel Malin, and what estate the devisee took. 
The testatrix first devises to her daughter Eliza, all the receipts that she held for 
land, or the avails of them, and in a subsequent clause, devises specifically to Rachel 
Malin, ** all the lands that has or may arise from Asa Richards' estate." It appears 
to me to have been the manifest intention of the testatrix to give these premises to 
Rachel Malin, and that by the receipts mentioned in the former clause, were meant 
such as she held in her ownv name, and it appears she must have held sufficient to 
cover three lots at least, for that quantity was afterwards conveyed by Carter by 
deed, acknowledging the consideration to have been paid by her. But at any rate, 
upon the familar principles of constructions, a specific devise to one person, forms an 
exception to a general devise to anotlier, contained in a previous clause of the will. 
(2 Burr, 920.) The devise of these lands is contained in the same clause 
of the will as the other devises to Rachel Malin, and she of course takes a [694] 
life estate. 

Lots Nos. 50, 51 and 52 are also claimed by Rachel Malin under the deed tc 
her from Carter, which acknowledges the consideration to have been paid by Sarah 
Richards to Robinson. The decree appealed from, however, is silent as to these 
lots, and it is therefore unnecessary to examine the title of the respondents. 

The result of the most satisfactory opinion which I have been able to form upon 
this case, obscured as it is by complicated questions of fact and difficult question of 
law, is, that Rachel Malin and Margaret Malin, the devisees of Jemima Wilkinson, 
are entitled in fee to one thousand acres off the south part of the tract conveyed by 
Benedict Robinson, but not to include, however, any part of the lands conveyed to 
the Botsfords, with the knowledge and assent of Jemima ; that Rachel Malin is en- 
titled to a life estate, under the will of Sarah Richards, in lots Nos. 45 and 46, and 
also in that part of 21, 22, 27 and 28, conveyed by Hathaway to Sarah Richards, 
on the 2d of May, 1793 ; and that as to the residue of the lands claimed in the re- 
spondent's bill, being those claimed by the Botsfords, and the residue of the tract 
conveyed by Robinson, and also lots Nos. 47, 50, 51 and 52, the respondents have 
estabished no title. 

Senators Benton, Crary, Dayan, Elsworth, Enos, McMichael, Schenck, 
Smith, Throop, Tysen, Warren and Wheeler, also concurred in the opinion 
pronounced by Mr. Justice Sutherland, and Senators Hager, Lake, McCarty, 
McMartin, Todd, Wilkeson and Woodward, concurred in the opinion pro- 
nounced by Mr. Senator Stebbins. 

Whereupon, it was ordered and adjudged, that the decrees appealed from, order- 
ing a perpetual injunction, be affirmed in all things, except so far as they relate to lots 
Nos. 45, 46 and 47, and 400 acres of land purchased by Benajah Botsford and 
Elnathan Botsford, jun., of Enoch Malin and Eliza his wife ; that there is not 
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sufficient evidence of a trust in favor of Jemima Wilkinson, in relation to 
[695] lots Nos. 45 and 46, but that Sarah Hichards took an estate, in fee, in the 

same, without any trust under the will of Asa Hichards, and that the com- 
plainant, Rachel Malin, is entitled to an estate for life in the said lots, under the 
will of Sarah Richards, and holds the same subject to the trust declared and ap- 
pointed by the will of Jemima Wilkinson ; that there is no evidence of any trust 
in relation to lot No. 47 ; and that the Botsfords were bona fide purchasers of the 
400 acres, without notice of the trust in favor of Jemima Wilkinson. The decrees 
below, therefore, were reversed as to lot No. 47 and the 400 acres, and modified as 
to lots 45 and 46, without costs to be paid by either party to the other. 



{Remainder of the eaam in the Court qf Errore, in the next volf ^hm.] 
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ABSENT AND ABSCONDING DEBTORS. 

1. An attachment may issue against the es- 
tate of a debtor notoriously residing abroad, 
whether he is absent permanently or tempo- 
rarily. In the matter of A. Thompson ^ 43 

2. The right to sue out an attachment, does 
not depend upon a change of domicil of the 
debtor. 

8. A supersedeas to an attachment under the 
act relative to absent and absconding debt- 
ors, will be granted, if it be shewn that the 
process has improvidently issued. Expartc 
Chipman, 66 

4. Whether the judge is authorized to receive 
affidavits of departure or concealment, 
quere. id 

ACCORD AND SATISFACTION. 

The acceptance of other security, though for 
a less sum than the original debt, as a satis- 
faction for the whole debt, is a valid dis- 
charge on the groimd of accord and satis- 
faction. Le Page v. McCrea, 164 

ACKNOWLEDGMENT. 

An assignment of a "Mortgage may be read 
in evidence on a trial at law, without other 
proof of its execution than an acknoyrledg* 



ment by the assignor before a commissioner* 
Jackson v. Roberts, 478 

ACTION. 

See Assumpsit, 12. 

ACTION ON THE CASE. 

1. In an action for a fklse return, though the 
return be untrue on its face, yet the oflScer 
making it is not liable in damages, if the 
facts of the case, truly stated, would have 
produced the same result to the party com- 
plaining as the return made. Smith v. 
Ford, 48 

2. For an escape from imprisonment on a 
justice's execution, the remedy is case 
Brown v. Genungy 116 

3. In an action on the case, for enticing and 
harboring apprentices, it must be shewn 
that the defendant knew they were the ap- 
prentices of the plaintiff. Stewart y. Simp- 
son, 876 

4. Case for seduction will not lie, where the 
female is over the age of 21 , unless she be 
in the actual service of her fkther, or of him 
who stands in loco parentis, so as to consti- 
tute, in law and in fact, the relation of mas- 
ter and servant. Thompson v. Miller, 447 

5. If the female be under age, she is presum- 
ed to be under the control and protection ot 
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ber parent, so as to entitle him to tlie ac- 
tion, whether she actually resides with him 
or not ; but if she be aijove the age of 21, 
and resides with her sedueer at the time of 
the seduetion, no action lies. id 

ACTION FOR MALICIOUS PROSECU- 

TION. 

1. An action for a malicious prosecution will 
not lie, unless the want of probable cause 
is substantially proved. Proof of malice 
alone will not sustain the action. Murray 
V. Long, 140 

2. From the want of probable cause 'naliee i 
may be implied, but the want of probable 
cause cannot be implied from the most ex- 
press malice. %d 

8. An arrest and holding to hail^re not in- 
dispensably necessary to the msrintenance of 
an action for a malicious prosecution. 
Pangburn v. Bull B45 

4. It is, however, not enough to state in a 
declaration that a suit was commenced ma- 
liciously and without cause, but the partic- 
ular grievance must be alleged, the gist of 
these sort of actions arising from some evil 
practice or malice in him who sues or prose- 
cutes, id 

5. The question of probable cause is a mixed 
question of law and fact. When the facts 
are ascertained, it is a question of law, and 
it is the duty of a conn to pronounce the 
law arising upon the facts, and not to leave 
it to the discretion of a jury; still, when 
the question of probable cause is submitted 
to a jury, who And for the plaintiff, and this 
court, on a review of the case, are satisfied 
that there evidently was a want of probable 
cause, and that the jury have not erred in 
point of law, the judgment will not be 
reversed for the error of the court in sub- 
mitting the question to the jury. If, how- 
ever, the testimony leaves the question of 
probable cause doubtful, then the error of 
the court would be good ground for a re- 
versal, as it is the exclusive province of a 
jury to draw inferences from conflicting tes- 
timony, id 

6. "When a party, with full knowledgo of all 
the circumstances, pays a sum of money, 
and afterwards maliciously commences a 
prosecution to recover back part on the 
ground of an over-payment, although the 
fact may be that the party received more 
than he was entitled to, such fact will not 
support the defence of probable cause in an 
action for a malicious prosecution. id 

ACTION ON STATUTE. 

In an action of debt for the penalty given by 
the act for the inspection of flour and meal, 
&c. fbr altering an inspector's brand-mark, 
it was held, that when flour is offered for 
inspection, the reasonable inference is, that 



it is intended for exportation. To say In a 
declaration, after setting out the act at 
large, that the defendant was the owner of 
one such barrel of flour, which he had 
caused to be inspected, is a sufficient aver- 
ment, especially after verdict, that the flour 
was intended for exportation. The cutting 
out a bi^nd-mark is an alteration, within 
the meaning of the statute ; and that an act 
is done ignorantly, is no excuse for the vio- 
lation of a statute. Smith y. Brown, 231 

ADMINISTRATION. 

• 

Justices' courts not being courts of record, 
jfitlgo ents obtained therein must be post- 
poneu to judgments rendered in courts of 
record, in the course of kdmiuistration of 
an estate. Sherwood v. Johnson, 448 

ADMINISTRATORS. 

1. The plea of non-a.<«umpsit and non-assump* 
sit infra, &c., plead by administrators, 
though found against them, are not such 
false pleas as will subject the defendants 
personally to costs. Pier son v. Evans, 
admW, 80 

2. An administrator is not liable to costs, de 
bonis p» opi'iis, though a plea of the general 
issue is found against him, if it was accom- 
panied with a plea of plene administravit, 
and that is admitted by the plaintiff*. Delo' 
van V. Pope, 68 

8. A release of a debt by two administrators, 
without the concurrence of a third adminis- 
trator, is good, and the dissent of the third 
forms no objection to its validity. Execu- 
tors and administrators stand on the same 
ground; their liabilities and responsibilities, 
and their rights, interest and authority, 
over the estate of the deceased, are the 
same. Muiray y. Blatchford, 688 

4. Persons interested in an estato, may pursue 
property into the hands of any person who 
colludes or conspires with the executor to 
produce a devastavit. Collusion is any in- 
termeddling with the executor or the assets 
of the testator, by which the executor is 
guilty of a violation of his duty. id 

5. A release of a debt, on a compromise with 
the debtor, executed by the administrators, 
though contrary to the wishes of one- third 
of those entitled to distribution, will not be 
set aside where there is no fraud or collu- 
sion shown between the debtor and the ad- 
ministrators, vl 

See Executors, 2. Judgmknt i^s in case of 

Nonsuit, 3. 

ADVERSE POSSESSION. 

See Champerty and Maintenance, 8 
Ejectment, 8. 
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VFFIDAYITS 

1. A pa-v> ;% interest in a suit pending in 
another tjidtfe cannot be compelled to testify 
in a proceediug under the act, (1 R. X,49,) 
authorising magistrates to take affidavits to 
)e used in oUier states. The People v. 
Irving, 20 

2. In the affidavit of attendance of witnesses, 
their names musv be stated. La Farge v. 
Luce, 73 

3. On a motion for a mandamus, the affida- 
vit must not be tMitled. The People v. 
Tioga C. P. 291 

See New Trial, 1. 

AMENDMENTS. 

1. An amendment of a narrf in slander will 
be allowed, after issue joined, especially as 
otherwise the action will be lost, by the 
running of the statute. Tobias v. Har- 
landy 93 

2. Whether the omission to issue a venire in 
a civil case is not within the spirit and 
policy of the statute of jeofails, quere. 
Brown v. Genung, 115 

8. Where a cause has been carried down to 
trial upon issues of fkct, and contingent 
damages assessed on issues of law, and the 
replication of the plaintiff is subsquently 
adjudged to be bad, leave will not be given 
to amend J nor in such a case will leave be 
given to amend a plea, also adjudged insuf- 
ficient, where, from the facts ascertained on 
the trial, it is apparent that such permission 
would be useless. Griswold v# Sedg- 
wick, 126 

4. A plea of the statute of limitations is not 
allowed to be added after issue joined. 
Golden v. Hallagan, 302 

APPEALS AND APPEAL BONDS. 

1. An appeal maybe prosecuted by the bail 
for the limits, in the name of the sheriff, on 
a judgment against him for an escape. 
The People v. Monroe C. P. 19 

2. An appeal bond executed by the party to 
be affected by the judgment, is a compli- 
ance with the statute requiring the bond to 
be executed by the party in the suit. id 

8. An appeal bond will be construed accord- 
ing to the intent of the parties, collected 
from its general scope and tenor. The 
People V. Oneida C. P. 28 

4. An appeal bond, by administrators, con- 
ditioned to pay such judgment as might be 
rendered against the intestate, is bad. The 
People V. Monroe C. P. 29 

6. In an appeal cause, a defendant may, by 

Vol. I.— 50. 



plea of puis darrein plead an insolvent dis- 
charge. The People v. Ontario C. P. 80 

6. An appeal bond reciting the judgment as 
rendered before A. B., justice of the peace, 
is good, without adding the county of 
which he is justice. Anon. 85 

7. One of two defendants may appeal,- and a 
bond, describing him as impleaded with 
the other defendant, is correct. The Peo- 
pie V. Yatei C. P. 90 

8. In cases of appeal ft*om justices' judg- 
ments, whenever there is a recovery in favor 
of the appellee in theC. P., the condition 
is absolute to pay the amount of such re- 
covery, provided an execution has been first 
issued on the judgment, and the same, or 
any part thereof, be returned unsatistied. 
jlilison V. Wilkin, 163 

9. Afi.fa. will satisfy the words and intent 
of the statute. A ca. sa. in such a case, 
appears not in the contemplation of the 
statute. id 

10. The clause in the condition of the bond, 
*'that appellant will surrender his body in 
execution," applies only to the case where 
the appeal is not prosecuted with due dili- 
gence, id 

11 . If a party wishes to avail himself of any 
deficiency in an appeal bond, he must shew 
it specially and at large, or it will not be 
noticed. id 

12. In an appeal bond against two defendants 
in an action of trespass, it is not necessary 
to provide for a recovery against one only 
The People v. Saratoga C. P. 281 

13. On appeal, all the costs of the suit must 
be paid to the justice; the party has no 
right to retain a portion as belonging to 
himself. The People v. Saratoga C,P. 282 

14. Where a plaintiff is nonsuited in an appeal 
cause, the defendant is entitled to recover 
only $7 costs, exclusive of disbursements. 
The People v. Onondaga C. P. 290 

15. Where a court of C. P. allowed a justice 
to amend his judgment so as to make it 
conform to an appeal bond, a mandamus 
would have been allowed had the affidavit 
not been defective. The People v. Tioga 
C. P. 291 

16. In an appeal bond, the further condition 
required by the statute may be introduced 
as an alternative, and the bond will be held 
good. Dyi^ert v. Herkimer C. P. 310 

17. For any error that intervenes in a suit 
before a justice after issue joined, the 
remedy is by appeal, and not by certiorari. 
The People v. Schoharie C. P. 816 

18. A snbxnission of a cause to arbitration. 
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depending in the C. P* on appeal, thongh a 
discontinuance of the appeal, leaves the 
judgment app>.aled fVonj in full force: The 
statute declaring an appeal a supersedeas; 
contempliites a case where the appeal is 
prosecuted with ettect. and not where it is 
abandoned. Miller v. Van Anken, 516 

10. In an action on an appeal bond, which is 
joint, and not joint and several, where the 
penalty is only $10, and the recovery in 
the C P. $90, the plaintiff, in an action on 
the bond, against tlie principal and surety, 
cannot recover a greater sum than the pen- 
alty. The claim of a greater sum in the 
declaration than the penalty, is not cause 
of demurrer. Percy v. Sleight , 518 

20. Where an appeal bond contains the clause 
that the appellant will surrender his body 
in execution of the judgment, the appellee 
is bound to issue an execution, to enable 
the appellant to surrender, and in an action 
on the bond, must aver that such execution 
had issued, and that the defendant had. not 
surrendered himself thereon; but where 
the bond does not contain such clause, it is 
not necessary to issue an execution, and of 
course the averment in the declaration may 
be omitted. id 

21. The plaintiff is not affected by a defect in 
the appeal bond, if he can fVame a good 
declaration upon that he has received from 
the defendant. id 

ARBITRATION. 

1. Parties may submit a 8ingle t/em of along 
account to arbitration, and the award, if 
regular, will be valid as to the subject sub- 
mitted. McBride v. Hagan, 32G 

2. Where arbitrators transcend their authori- 
ty, their award -pro tanlo will be void ; but 
if that which is void affects not the merits 
of the submission, the residue will be 
valid. id 

See Partners, 3. 

ARREST. 

1. A defendant cannot justify the arrest of a 
plaintiff in an action of false imprisonment 
by a wrong name, though he is the person 
intended to be arrested, unless it is shewn 
that he is known as well by one name as 
the other. Griswold v. Sedgwick, 126 

2. A person by the name of Daniel S. Gris- 
wold arrested on process against Samuel S. 
Griswold, may support an action against all 
persons having a direct agency in causing 
the arrest; but the circumstance of an at- 
torney's or solicitor's name being subscribed 
to process without other proof of his 
agency, is not sufficient to charge him in an 
action for false imprisonment. id 

8. A manual touching of the body or actual 



arrest, is not necessary to constitute an 
arrest and imprisonment; it is sufficient if 
the party be within the power of the officer 
and submits to the arrest. Bissell v. 
Gold, 210 

See Counsellor. 

ARREST OF JUDGMENT 

See Variance^ 3. 

ARREST OF SHIPS AND VESSELS 

1 . In a proceeding against ships and vessels 
for debt, under the act, (1 R. L. 180,) the 
cause cannot be referred during the penden- 
cy of a demurrer. Ritter v. Steamboat 
Olive Branch, 35 

2. In proceedings under the statute against 
ships and vessels, (1 R. L. 130,) where 
there are sundry attachments, the creditor 
who first sues out an attachment, is entitled 
to a preference in the appropriation of the 
proceeds of the vessel, although others ob- 
tain judgment before him. The People y. 
New- York Mayor's Court, 39 

3. There is no pro rata distribution in such 
cases. id 

4. A sloop of a tonnage required to take out 
a license under the act of congress, employ- 
ed in navigating the Hudson river, between 
Albany ai^d New-York, may be proceeded 
against by attachment under the act au- 
thorizing the arrest of ships or vessels for 
debts contracted, &c, (1 R. L, 130, Stat- 
utes, 4/A vol. b. 49.) Walker v. Black- 
well, 557 

See Demurrer 

ASSUMPSIT. 

1. Where the transfer of a chattel by delive- 
ry or conveyance, is a condition precedent 
to the payment of money, and the vendee 
makes a payment of part of the considera* 
tion money, in anticipation of a convey- 
ance, and the subject matter of the con- 
tract is subsequently destroyed, so that it 
is impossible for the vendor to perform his 
part of the contract, the vendee may re- 
cover back the money paid, in an action of 
assumpsit for money had and received. 
Murray v. Richards, 58 

2. Where an agreement was entered into, to 
form a joint stock company for the pur- 
chase of a steam brig, the terms of which 
were, that the stock should consist of 
$25,()00, to be divided into 100 shares, one 
fourth of the subscription to the stock to be 
paid on delivery of thi bill of sale of the 
vessel, and the residue by instalments, and 
a payment was made to the owners of the 
vessel by one of the subscribers of ten per 
cent, upon the amount of his sub^ription. 
and the vessel was subsequently destroyed 
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by fire, previous to a delivery of her or the 
execution of a bill of sale, it was held^ that 
tbe vessel was at' the risk of the owners 
until the bill of sale was executed ; that 
until then, or an actual delivery of the ves- 
sel, there was no subject in which the 'sub- 
scribers had a joint property or interest, 
and consequently there was no partnership 
in the case ; and it having become impossi 
ble for the owners of the vessel, in conse- 
quence of its destruction, to comply with 
the contract on their part, the considerj^tion 
on which the ten per cent, was paid had 
failed, and the party was entitled to recover 
it back. id 

8. An action of assumpsit for use and occu- 
pation, will not lie against a tenant who 
holds over after the expiration of his term, 
where proceedings are instituted against 
him, to turn him out of possession under 
the statute. The statute giving the action 
for use and occupation, applies only where 
the relation of landlord and tenant exists, 
founded on an agreement either express or 
imph'ed. A proceeding under the statute, 
(Statutes, vol. 5, b. 176,) is in the nature of 
an ejectment, by which the relation of 
landlord and tenant is disavowed. The 
plaintiff probably has his remedy in such a 
case by an action of trespass for the mesne 
profits as for double rent under the statute. 
Bradshaw v. Feathet stonhaughy 134 

4. Where an agreement is entered into be- 
tween two persons, that one of them shall 
become special bail for a third in a suit 
commenced against such third person, and 
that they will equally bear and pay the 
losses and damages which may be sustained 
in consequence of such assumption of re- 
sponsibility, and they subsequently each 
contribute their portion to the payment of 
the debt in the suit in which bail was given, 
and one of them afterwards receives from 
a partner of the defendant in the suit the 
sura advanced by him, it was held that the 
other, in an action of assumpsit for money 
had and received, was entitled to recover 
the moiety of the money received from the 
partner. Smith v. HickSy 202 

5. The action for money had and received 
lies to recover money paid by mistake ; but 
the mistake which entitles a party to sus- 
tain the action, must be a mistake of fact. 
Mowatt V. Wright y 856 

6. Where there is no fraud or mistake in 
matter of fact, if the law was mistaken, the 
rule applies, that igno'antia juris non ex- 
Lusat. An error of fact takes place, either 
where some fact which really exists is un- 
known, or some fact is supposed to exist, 
which really does not exist ; but where a 
person is truly acquainted with the exist- 
ence or non-existence of fkcts, but is igno- 
rant of the legal consequences, he is under 
an error of law. It is now generally con- 
ceded, that the mistake to entitle a party to f 



maintain his action, mnst be a mistake of 
fact, and not of law. id 

7. The cases founded on mistake, seem to 
rest on this principle: that if parties, be- 
lieving that a certain state of things exists, 
come to an agreement with such belief for 
its basis, on discovering their mutual error, 
tliey are remitted to their original rights; 
but where money is paid on a claim of right, 
made in good faith, and the party paying 
acts with as full knowledge of the facts an 
the party receiving, then, although the de- 
mand was unfounded, the payment cannot 
be recovered back, notwithstanding the 
facts should prove to be different from what 
they were believed to be by the party re- 
ceiving, but not different from what the 
party paying supposed they were. In such 
case, he who pays the money, will be con- 
sidered as giving it to whom he pays it; as 
making it his, and closing the transaction. 

id 

8. The lapse of time in bringing a suit to 
correct a mistake, though brought within 
the time prescribed by the statute of limi- 
tations, will be taken into consideration, id 

9. The giving a note is not equivalent to the 
payment of money, unless the note is re- 
ceived as such in payment or discharge of 
a debt or liability of the party sought to be 
charged. As between maker and payee, it 
is not a payment authorising a recovery in 
an action for money had and received on 
failure of consideration. Reid v. Van 
Ostrand, 424 

10. Assumpsit for money had and received, 
may be maintained by one tenant in common 
against another, where one receives the 
whole amount of damages assessed for the 
land owned in common, taken for the con- 
struction of the canals ; and where a re- 
ceipt for money thus received was produced, 
and the identity of the fkrm conclusively 
shewn, it was held unnecessary to produce 
the appraisers' books of entries to shew a 
description of the premises. Brinckerhoff 
v. WempUj 470 

11. Assumpsit will lie against a sheriff, for 
^ money collected by him on an execution, 

without a previous demand. Crane v. J)y- 
gerty 634 

12. The ruling of a sheriff to return an execu- 
tion, after the commencement of a suit 
against him for the money received by him, 
is not an abandonment of Ihe action : nor 
will the return of the execution ana the 
payment of the money into court, after 
such proceeding, discharge the sheriff's lia- 
bility. The proceeding being allowed in 
aid of the action, the money is considered 
as voluntarily paid in, and the defendant 
cannot avail himself of such payment, but 
by compliance with the established practice 
in cases of payment of money into court, id 
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ATTACHMENTS. 

1. An attacliment for non-payment of costs 
ordered by rule, will not ha granted, unless 
a copy of the bill of costs be served at the 
time of the demand. Hubbard v. St. 
John, 94 

2. A rule to shew cause why an attachment 
should not issue, will be granted against 
the cjishier of a bank, for the non-payment 
of costs awarded against the bank. Bank 
of Orange V. WordeUf 94 

Ste THIS RULE EXPLAINED, POST, TIT. DIS- 
TRINGAS. 

ATTORNIES. 

1 . A client has no right to control his attor- 
ney in the due and orderly conduct of a 
suit. Anon, 108 

2. An attorney may waive a default in cer- 
tain cases, contrary to the instructions of 
his client. id 

m 

8. Where an attorney is retained, another at- 
torney cannot act for the party without be- 
mg regularly substituted, and the acts of 
such second attorney will be disregarded 
by the court. Boer am v. Jerome ^ 293 

See Error, 3. 

AVOWRIES. 

See REPLEVIN; 4. 



B 

BAIL. 

• 

1. Bail to the sheriff are entitled to relief on 
the usual terms, although the sheriff, after 
a rule for attachment, for not bringing in 
the body, pays the plaintiflPs demand. Sey- 
mour V. Curtiss, 105 

2. Where there is an order to hold to bail in 
a large amount, the bail will be permitted 
to justify in a reasonable sum beyond the 
amount specified in the order. Where the 
debt swore to was $30,000, and the order 
to hold to bail $45,000, a justification, in 
the ag!^regate amounting to the latter sum, 
by two or more persons, was allowed as 
sufficient. Beldens v. Cromelines, 107 

£•66 Appeals, 1. Error, 8. Executors, 1. 

BILL OF EXCEPTIONS. 

1 . On a bill of exceplions, the party except- 
ing is confined to the point or points ex- 
cepted to, although all the evidence given 
At the trial may be contained in the bill. 
The court cannot take notice of any matter 
that is not specifically stated as a ground of 
exception; and, therefore, though in an 



action of ejectment, it appeared that the 
day of the demise in the declaration was 
laid antecedent to the accruing of the plain- 
tiff's title, and that no evidence whatever 
was given against one of two defendants, 
the' court refused to sustain the objections 
on a writ of error. Whiteside v. Jack- 
»on, 418 

2. An exception to a charge, does not neces- 
sarily bring into review all the questions 
decided in the course of the trial. id 

3. Though a jury find a verdict against evi- 
dence, the error cannot be corrected on a 
bill of exceptions j the remedy is by motion 
for a new trial. id 

BILLS OF EXCHANGE AND PROMIS- 
SORT NOTES. 

1. A., residing at New- York, having ordered 
goods of B., residing at Birmingham, in 
England, sent to B. on account of the 
goods, a bill drawn by C. in New- York, 
upon D. in London, payable to the order of 
B. at" sixty days sight, but not endorsed by 
A., B placed the bill in the hands of his 
bankers at Birmingham for collection, who 
transmited the same to their correspondents 
in London, by whom the bill was presented 
for acceptance to D., who refused to accept; 
but no notice of the non-acceptance was 
given to B. until the day of payment, when 
the bill was presented for payment and dis* 
honored. B. transmitted the bill to A., 
requested payment of the amount, and ap- 
prized him of the circumstances in relation 
to the bill. A. refused payment, returned 
the bill, and insisted he was discharged 
fi'om liability to make payment, in conse- 
quence of not having had due notice of the 
non-acceptance. In assumpsit by B. against 
A., to recover the amount of the bill for 
which A. was in advance at the drawing 
of the same, it was held, on a case made 
containing the above facts, that A. not 
having endorsed the bill, was not entitled to 
notice of dishonor, and remained liable to 
B for the amount of the goods,* that C, 
the drawer, not having funds in the hands of 
D.. and the circumstances not being such as 
to induce a reasonable expectation that the 
bill would be accepted, was likewise not 
entitled to notice; that the bill was not re- 
ceived as an absolute payment, and that B., 
in relation to it, stood in the character of 
an agent to A., and having placed it, ac- 
cording to the ordinary course of business, 
in the hands of bankers for collection, and 
having apprized A. of the non-acceptance 
and non-payment as soon as he received 
notice himself, was not chargeable with a 
want of diligence or fidelity, in the dis- 
charge of his trust as an agent ; that what- 
ever might be the effect of the laches of 
the bankers, in an action against them by 
B. or by A., had he endorsed the bill, such 
laches had no bearing npon the rights' of 
B, ; and therefore, that B. was entitled to 
judgment. Wart v. Smith. 219 



2. A request topsftheamoimt of a promis- 
lory note, written iinderTicath the game, is 
o|>erativD M a Ijiil of exdianfce, and the 
drawee, after aecuptancc, ia liable to an bo- 
tion. Lionard v. Mason, 522 

S«c Faktherb and pARTNEBaHiF, 4 aud 7. 

BILL OF PARTICULARS. 

1. A bill of parlicolar?, referring to 
oonnt ri'iiiliTf'*' ' "■-.._ ^ 
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Set Yariamci, 1. 
BOND OF INDEMNITY. 

1. A bond to indomniry and save harmless 
tlie mayor, aldermen and cummonall}' of 
the city of New^York from nil ^^xpensc 
and charge which may !« incurred for the 
mniiilc nance and support of paiuengem 
bnuijtlit from a fbreign conntry in a nhip or 
Teasel ia valid, and doI Tppngnsnt lo the 
constitution or laws of the United Slater. 
The Mayor, ^c. of N. Y. v. Candler, 493 

2. Where a bond of inderanity is given to 
save harmless a city ov town f^om the sup- 
port and maintenance of any persons who 
may become chargeable to such city or 
town, and such support i» afTortled by the 
overseers of the poor, in a proper case, an 
action may lie maintained on the bond, al- 
though a previous order for such support 
has not been given by the proper authori. 
ty. « 

8. In asceilaining the amount of recovery in 
an action on such bond In the city of New- 
Tork it is ntit correct to average the whole 
expenses of the alms-house establishment 
amongst its inmates, but an allowance 
should be made as upon a quanlam meruit. 

4. The mating of orders for the support of 
paupers, ia inapplicable to the alms-house 
ealablishment in the city of New- York, id 



CANALS. 

The completion of the eanal does not divest 
the owner of Ihe/fe of the land occupied 
for theeanal; the fee passes on llie payment 
of (he dnmnKos assessed, and not before. 
Brintkirhogf. B*™pie, 470 

CASE. 
Set AcnOR on tbe Cabk Pabtibi, S. 



CATEAT EMPTOlt 

See V«NDOE AND Venmk, 3. 
CERTIORARI. 

1. A certiorari will be awarded to remove 
proceedings from before a ciimniissioiier to 
cases of insolvency, when they are irregu- 
lar. Jnon. 90 

2. Where the canal appraisers appraised the 
damages of an individnal williuut giving 
him an opportunity lo. be heard or lo pro- 
duce testimony, the court allowed a cer- 
tiorari. Fonda v. Canal jSppraistri, 288 

CHAMPERTY AND MAINTENANCE. 

1. A conveyance of property absolute in 
terms, if iiiteiHled by the parties lo lie a se- 
curity for debt, is a mortgage; and siicli 
intentions may be manifested cither by a 
written defeasance executed simultaneously 
with the deed, or by the nets or parol 
declarations of the parties. After Ihe pay- 
ment of adebt Ihns secured, if not before, 
the possession of the grantor of Ihe deed 
will be deemed so far adverse, ax to subject 
the grantee to the penalties of the act to 
prevent and punish chamjx-rty and maiute- 
nnnce, if he sells a pretended title to the 
prc)pcrty thus conveyed. Lane, oui tarn, v. 
Sheari, 483 

2. Ader a coiweyance by a person having 
a naked leg* -state to reslui ^ue use. any 
conveynnc > a stranger subsequently 
made, is within the spirit and policy of the 
act, thotigh such conveyance is made with- 
in tbeycar. id 



CHANCERY. 

An answer to a bill in chancery,- chai^ng 
tVaud, responsive to the bill denying thf 
charge, and nncontradicted by evidetKe, 
robula the idea of fraud. Murray v. Blalek- 
fard, 588 

COGNOVIT ACTIONEM. 

See DvKess. 

COLLUSION. 

Set Ahhinistsatobs, 4. 

COMMISSION TO TAKE TESTIMOKT. 



1. A commission to take testh 
sned out previous tode&ult oi 
vent T. mill, 



Odi- 



ion tbr a commission, the afflda- 

ate the party has a dctbnce on 

Hoyt T. Brieb-n, 5" 
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8. A commission may issue to take the tes- 
timony of a witness residing out of the 
state, though his domicil is liere. Pooler 
V. Maples, 65 

4. "Whore a defendant gives notice of his in- 
tention to apply for a commission to ex- 
amine witnesses, after he has received no- 
tice of trial, he will not he compelled to 
pay the costs of preparing for trial, if hi* 
has used due diligence. Jones v. Ives, 283 

COMMON CARRIERS. 

• 

1. A person, not a common carrier, who 
sends his servant to transport goods belong- 
ing to a particular person, from one place 
to another, with special instructions not to 
take the goods of any other person for 
transportation, is not liable as a common 
carrier, in case of the loss or embezzlement 
of the goods. Salter lee v. Groat, 272 

2. If a servant, with such instructions, takes 
goods from another person to transport, 
quoad hoc, he acts for himself, and on his 
own responsibility. id 

• 

8. A person, once a common carrier, is no 
more liable in that character, than any 
other person, if it be conclusively shewn 
that he has abandoned the business. id 

CONDITION. 

1. Where, in a deed by a parent to his child, 
reserving a maintenance to himself, and re- 
quiring the payment of his debts, was con- 
tained a condition giving a right of re- 
entry to the grantor, in case the grantee 
neglected to pay such debts, and suffered 
the grantor to be put to cost, trouble or ex- 
pense, on account of the same: it was held, 
that after the decease of the grantor, the 
neglect to pay a debt due by him, though 
not presented until after his decease, worked 
a forfeiture of the estate; and in an action 
of ejectment, another of the children of 
the grantor who presented such demand, 
was lield entitled to recover his share of 
the estate as one of the heirs at law for a 
breach of the condition, although the gran- 
tor had not been put to any cost, trouble or 
expense on nccount of the debt, that part 
of the condition being adjudged operative 
only during the life of the grantor. Jack- 
son v. Topping, 388 

2. The grammatical sense of words is not 
adhered to in the construction of either a 
deed or will, where a contrary intent is ap- 
parent ; and to give effect to the intention 
of parties, the word arid may be read or. 

id' 

8. "Where a grantor has a right to enter for 
condition broken, his heir, although not 
expressly named, may avail himself of the 
covenant after the decease of the ancestor. 

id 



I Set AflsuxPBiTi 1. 

CONSIDERATION. 

A promise to extend the time of payment of 
a note made subsequent to its creation, may 
be set up by way of defence; but not unless 
founded upon a good and sufficient consider- 
ation. The promise of a maker to pay part 
of a note when due, and payment in pursu- 
ance thereof, is not such sufficient consid- 
eration. Miller v. Holbrook, 317 

See Assumpsit, 2. 

CONSTITUTION. 

See Bond of Indemnity, 1. 

CONSTRUCTION. 

See Condition, 8. Covenant, 1. G&ahts. 

Location. 

CONTRIBUTION. 

See Assumpsit, 4. 

CORPORATIONS. 

1. A note made with the intent and for the 

?urpose of being discounted by the Utica 
nsurance Company, as a banking operation, 
and actually discounted by the company, 
with a knowledge of the facts, is void. 
Utica Ins. Co. v. Hunt, 56 

2. The seat of directors of an insurance com- 
pany elected by a vote upon the stock of the 
company, will be vacated ; and the directors 
havmg a majority of votes upon the out- 
standing stock will be declared duly elected, 
on motion, where the facts are sufficiently 
ascertained by affidavit. Ex parte Des- 
dotty, 98 

3. A by-law Aiay be good in part and void 
for the rest. It would seem that a by-law 
of a town or corporation imposing penalties 
for particular offences is not void, solely on 
the ground that penalties for the same of- 
fences are created by a general law of the 
state. Rogers v. Jones, supervisor of 
Oyster Bay, 237 

4. A corporation is sufficiently proved by the 
production of an exemplified copy of the 
act of incorporation, and evidence of uf r 
under it. Utica Ins. Co. v. Tillman, 655 

See Distringas and Streets, 1, 2. 3, 4, 5. 

COSTS. 

1. In replevin, though in fact a suit against 
an officer for acts done in his official capa- 
city, the defendant is not entitled to double 
costs under the statute, (1 R. L. 166.) 
Crummer v. Huff, 24 



INDEX. 



706 



2. Directions in the taxation of costs in va- 
rious particulars. id 

8. Costs in the court of errors, in a case re- 
mitted to the supreme court, may be taxed 
by a taxfng officer of the S. C. Roosevelt 
V. Dahy 26 

4. When the plaintiff takes issue upon a plea 
of an insolvent's discharge, and the issue is 
found for the defendant, the plaintiff is sub- 
ject to the costs of the trial. Lupton v. 
Conklirif 30 

6. A subpoena cannot be taxed unless actual- 
ly issued. Jackson v. Hoaglandj 69 

6. A witness residing in the place where the 
court is held, is not entitled to travel fees. 

ia 

7. But one affidavit can be charged, when a 
number of causes are entitled in the same 
paper. id 

8. When a party is entitled only to C. P. 
costs, he cannot charge the defendant with 
S. C. costs for services rendered necessary 
by a case or other incidental proceeding. 
Lyman v. Plumb ^ 74 

9. Where an eight day notice of trial is 
countermanded, though six days before 
trial, the plaintiff will be ordered to pay 
such costs as the defendant ha§ been sub- 
jected to in consequence of the notice. 
Munger t. Bostwick^ 97 

10. In an action of trespass de bonis, com- 
menced in this court, where the plaintiff re- 
covered less than 50 dollars, he is not enti- 
tled to costs, although issue is joined on a 
plea of liberum tefiementum, if the title did 
not come in question on the trial. La 
Farge v. EamcSf 99 

11 Directions in the taxation of costs. Green 
V. Green. 102 

12. Directions in the taxation of costs, on a 
plaint in repleven. Prindle v. Harris, 104 

13. The party prevailing on the whole record 
is alone entitl<'d to costs. Although the 
defendant succeed on an issue of law, 
where there are two issues, one of law and 
the other of fact, he is not entitled to costs, 
if the issue of fact be found for the plaintiff. 
Wright V. Willi'ims, 277 

14. On a reversal of a judgment rendered in 
a justice's court in the city of New- York, 
the plaintiff in error is entitled to costs. 
The $50 act does not apply to the city of 
New- York Barton v. Latimer , 278 

15. When costs are allowed for attending to 
oppose, the party must see to the entry of 
his rule, or they will not be subsequently 
allowed. Rathbone v Lounsberryf 283 



16. Where a motion in several cases is resisted 
on one set of papers, there can be but one 
bill of costs taxed. Where a rule fur costg 
is granted against a party, and the same de- 
manded by virtue of a power of attorney, a 
copy of the power need not be delivered, 
nor is it necessary to deliver a certified copy 
of the rule. Boeram v. Jerome, 293 

17. The costs of the attachment should be 
taxed with the costs of resisting the mo- 
tion, in anticipation, though not demanded 
unless service performed. id 

See Administrators, 1, 2. Affidavits, 2. 
Attachments, 1. Court of Errors. 
Covenant, 3. Executors, 2. Heirs. 
Practice, 5. Trial, 4. 

COUNSELLOR. 

A counsellor of this court is privileged from 
arrest during the sitting of the court, though 
not in actual attendance at term. Willard 
V. Sperry, 82 

See Practice, 10. 

COUNTY CHARGES. 

An account for monies expended in support 
of a pauper in a county having a county 
poor-house, need not be audited by town 
auditors. The People v. Supervisors of 
Washington, 76 

COURT OF ERRORS. 

Costs are not allowed on appeal in this court 
on the reversal of a decree of the court of 
chancery. See Addendwi at the end of the 
index. 

See Costs, 8. 

COVENANT. 

1. Where O. by an instrument under seal, 
assigned certain contracts for the payment 
of money, and covenanted that the sum set 
opposite each contract in a schedule an- 
nexed to the assignment, was justly and 
truly due, and would be well and truly paM; 
it was held, that O. was to be considered as 
a guarantee of the amount due on the con- 
tract, and that to maintain a suit against 
him on his covenant, it was necessary to 
aver a previous demand of payment of the 
persons bound by the contract. Mechanics^ 
Fire Ins. Co. v. Ogden, 137 

2. Covenants are to be construed according 
to their spirit and intent ; and where, from 
the subject matter of the covenant, it is the 
evident intent of the parties that they should 
be taken distributively, they may be so 
taken, although there be no express wordg 
of severalty. Ludlow v. McCrea, 228 

8. In an action of covenant to recover the 
consideration money incase df eviction . the 



pUotlff U entitled to S. C. coitt, though 
the rcovoty is less than $'260, cBpcclally if 
the judge ct-rtilk's lliat the title to Imid 
eaiue in question. Wilhen v. Mum/ord. 

i. In *n actiiin fur the brvaiih of u covenant of 
qitiot eiiji)yiUL-iit, where ilie piaiiilllf \n 
evicted from one-lkird of tlie preuiisea c m- 
tejed, by a recovery against liim by a tenant 
in dowiT, tlie mcainrc of dimiogca ia the 

(iresent vulne of an annuity, e(|uii1 tu ttie 
iiterest on onu-tliinl of llie cunsideraliuo 
mnney ruceit-ed by llio ilefenihint, for tlie 
• lime that the lennnl In doirer 1ms 4 proable 
expcctniipn of life. In lliis oa«e the tenant 
in dower bciug 50 years of age, liealthy and 
of gooil habils, lier expectation of lifo was 
put at 17 years. IVager v. Schayltr, 663 

D 



in of ■•fbt for an escape, against a i 

only where the e9ci|)e is from 

.LI e\ecution issued finn: 

t nf record. Brovm v. Gtnuag, 115 

2. In cane of a eoluntary eicapt, although | 
the piisoiier return before rait brought, the ', 
escape is not tpta /aclo piirgeil, as in the i 
case of a ne|;ligent escape, liut the plalntiU 
mav prosMNiiilc for it ; lie may, however, af. 
Arm the defendant in prison at his suit, but 
sneh attlrinatiriu wili not be presumed; it | 
requires a^irno iiositive act ; either new pro. i 
cess or notice that the prisoner ia received 
again ai a prisoner at the plaintiff's suit. 
Brown V. Littlfficld, 898 

8. Where there is a voluntary escape of n I 
defendant in execution, and a subsequent 
recaption or return witliout the authority 
of the plaintiff the defendant is not a 
prisoner at the suit of the piaintiCT, tliougli 
he were locitcd up every night ; and not lie- 
Ing such prisoner, there can be no escape 

4. A suit against the ."heriirrrir an escape, is 
an election on the part o( tiic plnintitf to 
consider the prisoner out of custody j it is 
the determination of the election of the 
plaintiff' to look to the sheriff, niid of course 
not tolool(to the defendant; and dnring 
the pendency of the suit, I lie delitor may 
deiiart from tliejnil with impunity. If the 
plaintiff &ils in liis nuit, lie has no farther 
remedy against the sheriff, but must pursni' 
his remedy against tlie original debtor, id 

5. In Rt>,aclion of dffti against a sherilT, for 
the escape <t( a prisoner in execntion, the 
plaintiff is not entitled to recover interest 
on the debt or damages for which the pris- 
oner was committed. id 

Stt ACTIOH OB StATOTB. 



DEBTORS, (JOINT AND SEVBEAL.) 

I. In a suit against one, on a joint and seve- 
ral promLie of indemnity Ijy two, notice to 
one is notlee to both. And notice to the 
party not sued, will charge lilm who is sued 
Bartlell v. Campbell, Si 



the parties dies, I 
charged from liability, and the survivor 
alone can be sued ; and if the executor be 
sued, ho may plead the survivorship, or . 
give it in evidence under the g:eneral issue. 
Tlie observation of Ld. Mansfield, in Rici 
V. SAuie, (5fl«rr. 2612,) that "all contracts 
with partners are Joint and several, every 
partner is liable to pay the whole," had 
reference to the extent of liability of the 
jiartner, and not to the form of proceeding 
to be pursued by a creditor. Brant v. 
Shurter, 148 



S. The doctrine that an executor of « de- 
ceased party may lie sued at law in a sepa- 
rate action, applies only to cases where the 
contract, by the express agreement of the 
parties, is made j"int and several, and does 
not Buthorlie a creditor to sue the executor 
of a deceased partner, where the contract 
is not joint and several. id 

i. Where one of two joint partners pays a 
deiit of the partnership by compromise 
with the creditor, it is not competent to the 
creditor to keep the debt alive, and author- 
ize the partner paying to enforce it by ac- 
againat the other partner. Le Page i 



XcCria, 



IM 



DECLARATION, 



1. Wherea plaint IS' declares fora different 
cause of action than that cxpre»^ in the 
ac eliam of a capias, the proceedings will 
be set aside as irregular. Heemstrett t. 
Dur/et, 305 

2. Where an itnponiblt date is at1eg^ in a 
declarnlion, it will be rejected, provided 
ennniih be left to give sufficient certainty (o 
the pleadii^. Panabur-n v. Bull, 845 

3. An allcfralion that a sherilT has Itvied the 
amount <Jirected to be cnlleclcd on an exe- 
cution out of goods and chattels seized ami 
talien by him, is synonymous to an alle^ 
tion that the amount has been madt or pro- 
duced. Crane v. Dygert, 534 

See Action Fr>B. Maliciocs Prosecution, 4 
Ahbudhkntb, 1. Dehusrer, 1, 3, S, 4. 

Phact:ck, 4, 11, 12, 14. Variajjce, 2. 
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DEFENCE. 

Where a party brings an action for a part 
only of an entire and indivisible demand, 
and obtains judgment in such action, he can- 
not subsequently avail himself of the resU 
due by way of off-set, in an action against 

I hira by the opposite party. Miller v. Co- 
vertf 487 

DEMURRER. 

1. The want of profert of letters of adminis- 
.tration, can be taken advantage of only by 
8i)ecial demurrer. Allison v. Wilkin^ 153 

2. In an action of covenant, a plaintiff is 
bound to aver enough to shew, with all rea- 
sonable certainty, that he has been damaged. 
Thus, where G. agreed to sell a farm to A. 
containing 161 acres, and A. agreed to pay 
G. $26 per acre for all the land except the 
road running through the same, and cove- 
nanted to purchase in the premises if they 
were sold under certain mortgages which 
were liens upon the land, and to advance 
sufficient to pay such mortgages; on the 
land being sold under the mortgages, and 
an action brought on the agreement, for the 
recovery of damages, it was holden on de- 
murrer, that the declaration was detective 
for the want of an averment as to the quan- 
tity of land contained in the road, so as to 
enable the court to say, that the plaintiff 
had sustained damage by the neglect or re- 
fusal of the defendant to purchase in the 
farm at the mortgage sale. Gould v. Jil- 
len, 182 

S. In an action of covenant, where the cove- 
nant is to indemnify and save harmless a 
party from the payment of abend, a breach 
that he was forced and compelled to pay 
the bond, without stating how and in what 
manner he was compelled to pay, is bad on 
special demurrer. Pation v. Foote^ 207 

4. So the assigning of two breaches of the 
same covenant or stipulation in the same 
count is bad. id 

See Frivolous Plea. 

DEVASTAVIT. 

See Administrators, 4. 

DEVISE. 

1. By a devise of " my whole share of all the 
land I own, which lies along Schoharie 
creek, which is connected or belonging to 
the old farm, and known by the name of 
Ten Eyck^s patn,t." a farm owned by the 
testator, lying along the Schoharie creek, 
was held to pass, although not within the 
Dounds of Ton tyck's patent. Doe v. Roe^ 

541 

2 When the subject matter of a devise can 
be located without reference to the latter 

Vol. I.— 51. 



words of description contained in a will, 
such words, if not words of restriction, may 
be rejected iu the construction of the will. 

xd 

3. Where, from proof aliunde, it appears 
that the testator did not own property cor- 
responding with that described in his will, 
parol evidence may be resorted to by way 
of explanation of what was intended to be 
devised. id 

4. In cases of latent ambiguity, the declara- 
tions of the testator, or his instructions foiv 
the drawing of the will, may be given in 
evidence to shew the intention of the testa- 
tor. Such proof is only excluded where 
there is no ambiguity, and where the at- 
tempt is to shew a mistake in the drawing 
of the will. id 

5. A party holding a contract for the con 
veyance of lands, has a devisable interest in 
such lands, and a devisee of such interest 
may transmit it to another by will. Malin 
V. Malin, 626 

6. A specific devise to one person forms an 
exception to a general devise to another, 
contained in a previous clause of the same 
will. Per Stebbins and Oliver, senators, id 

DISCONTINUANCE. 

1 . After appearance of defendant, a rule for 
discontinuance is a nullity, without the pay- 
ment of costs. Van Zandt v. McKenster^ 

18 

2, The submission of all suits and controver- 
sies to arbitration, is a discontinuance of a 
suit depending in court ; but a party may 
waive such discontinuance by app.'jaring at 
the trial of the cause and defending the 
same. The People v. Onondaga C. P. 314 

See Justices' Courts, 8. Practice, 16. 

DISTRESS FOR RENT. 

See Landlord and Tenant, 2, 8. 

DISTRICT ATTORNEY. 

A district attorney is not liable to the clerk 
of the circuit, for fees in a criminal case 
tried in that court. Fair lie v. Maxwell, 

17 

DISTRINGAS 

A rule to anew cause why a distringas should 
not issue, will be awarded against a banking 
company, for the non-payment of a bill of 
costs. Orange Co. Bank v. Worden^ 809 

DURESS. 

A judgment entered on a cognovit given by a 
defendant while under arrest, will not be 
set aside on the ground of duress^ ^^hssts^ 
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the eTidenee is satis&ctorjr that the act was 
Tolantary. Storm t. Smithy 87 



E 



EJECTMENT. 

1. Where the lessor of the plaintiff* in eject- 
ment claims no more than the interest of 
the tenant, the landlord is not entitled to 
be admitted to defend. Jackson v. Stiles, 

108 

2. In ejectment, erery person is considered 
as a landlord entitling him to defend, whose 
title is connected to and consistent with 
the possession of the occupier. Jackson v. 
Stilet, 816 

3. In ejectment, where the grantor of a small 
lot of land remained in the possession of 
the premises conveyed for 27 years, and no 
entry or act of ownership on the part of the 
grantee was shewn, it was held tliat such 
possession was not adverse; that nothing 
but a clear, unequivocal and notorious dis- 
claimer of the title of the grantee, could 
render the ]»ojc9e88ion, however long con- 
tinued, adverse. It was further held, that 
the defendant was not entitled to notic« to 
qnit ', that the relation of landlord and tenant 
did not 8ul)8ist between the grantor and 
those claiming under the grantee, the more 
especially as the nature and situation of the 
property repelled the presumption of a 
hiring of the premises by the grantor. 
Whiteside v. JacksoJi, 418 

4. "Where a person in possession of land, ca- 
ters into a contract for tlie purchase, such 
act is a recognition of the vendor's title, 
and precludes the purchaser from denying 
it; and in case of forfeiture, he is a mere 
tenant at will, and not entitled to notice to 
quit ; and on failure to make payments ac- 
cording to the terms of the contract, an ac- 
tion of ejectment lies to recover the posses- 
sion, id 

see judomiht as in case of nonsoit, 1. 
Practice, 17. 

ERROR. 

1. The court, ordinarily, will not inquire 
whether a writ of error is prosecuted for 
delay. Scott v. Craigy 85 

2. All the defendants need not join in the 
recognizance on prosecuting a writ of error. 

id 

Z. It is a good exception to bail, that the 
person offered is an attorney or counsellor, 
but it cannot be urged as a ground for 
quashing a writ of error. id 

4. Where there is a misnomer of the phtin- 
tiff*, in a declaration throughout, a judgment 
in lus favor, by his true name; wlU he re- 



I 



versed for error. Thns. where a snit wa* 
brought by Daniel K. W., and the declara- 
tion was throughout in the name of Dwvid 
K. W., the true name not being rightly al- 
leged in any part of the record, although 
frt»m the bill of exceptions it was manifest- 
ly a mistake, it was held not to be within 
the statut** of jeofails, And the judgment 
was reversed. Wilder v. Widner, 55 

5. A supersedeas will be granted to an exe- 
cution issued and levied within the four 
days, for bringing error, and restitution 
awarded, if th<» writ of error is sued out, 
and bail perfected within that time. The 
People v. New-York C. P., 81 

Set PRACTICE, 8. 

ESCAPE. 

See Acnoir oh the Case. Debt, 1, 2, S, 4, 5. 

ESCHEATS. 

See Rboisterinq of DsfMM. 

ESCROW. 

Where font promissory notes, and a release 
of dower as the consideration of tlie notes, 
were executed, and the whole delivered as 
an escrow, to tlike effect on delivery of pos- 
session of the premises in which the dower 
was released, which was to take place on 
a day certain, and the widow died before 
the day; it was,. held that until the per- 
formance of the condition, the notes had 
not a legal existent, and were inoperative. 
Had the contract been completed by a 
mutual delivery of the notes and release, 
although the widow releasing her dower had 
died the next moment, the notes would have 
been good. Jirtcher v. Whaien, 179 

EVICTION. 

See Covenant, 8. 

EVIDENCE . 

1 . An entry in the account book of a mer- 
cantile firm, who with others, are joint ma- 
kers of a promissory note, that they are 
the principals, and the others sureties, is 
not admissible in evidence, in an action by 
the holder of the note. Such evidence is 
only received when iits operation is against 
the party making the entry, as bet ween him 
and the party with whom he is litigating. 
Schermerkorn v. Schermerhorrij 119 

2. The deelarations or reprcscntatioBs <^an 
agont, relative to the «ame article of mrr- 
chandi2se, in the sale of whidi there is al- 
leged to ha^e been fraud, to other persons 
to whom he offered pare^ of it ^r sale 
subsequent to the sale in question, are ad- 
missible in evidence. Welch v. Carter, 185 

3. An9raotordB«^4ratioii«f fti»&rtgreMUMet> 



niiDex. 



769 



ed with the s\ibject of an agreement, wheth- 
er prior or subsequent thereto, may be 
given in evidence to shew what the agree- 
ment was; but the mere impression or un- 
derstanding of one of the parties not com- 
municated to the other, cannot be given in 
evidence, because it will not justify the in- 
ference that the understanding of the other 
party was the same, and to constitute a 
contract or agreement, the assent of both 
parties is requisite. Murray v. Beihune, 

191 

4. Parol evidence that a deed in the posses- 
sion of the grantee was not delivered, is ad- 
missible, and does not infringe the rule that 
such evidence shall not be received to con- 
tradict a deed. Jackson v. Roberts, 478 

6. Proof of the declarations or confessions 
of parties, is of a most unsatisfactory na- 
ture, unless corroborated by circumstances. 
Malin v. Malirij 625 

6. The testimony of a witness, who has the 
means of knowledge, whether a written in- 
strument has been altered or not. outweighs 
the evidence of a dozen witnesses who speak 
only from an inspection of the paper, id 

See Assumpsit, 10. Cobporations, 4. De- 
viSB, 3, 4. Insurance, 2, 9. Warranty. 

EXECUTIONS. 

1. On a sale of real estate, under a senior 
execution, a junior judgment creditor is en- 
titled to the surplus monies. Van Nest v. 
Yeomans, 87 

2. Leave to issue a new execution, where the 
first is lost, after levy and sale, will not be 
granted, but upon notice to the defendant. 
JDouw v. Burt J 89 

8. After a levy under Sifi.fa. on the officer 
discovering that the property is subject to 
a previous execution to an amount sufficient 
to exhaust the property, he may return the 
fi. fa. nulla bona, and a ca. sa. subsequent- 
ly issued will not be irregular. White v 
ChampenoiSy 92 



4. Where one of two partners endorsed his 
appearance on a capias against himself and 
his partner after the return day, and then 
gave a cognovit on which a judgment was 
entered against both partners, as in a pro- 
ceeding under the statute against joint 
debtors where one is taken and the other 
not found, and an execution issued on which 
the partnership property was taken; and 
the partners subsequently united in confes- 
sing a judgment toother creditors, on which 
an execution also issued, which was levied 
on the same property ; it wa^ held, that the 
plaintiffs in the last execution were entitled 
to the proceeds of the sale of the properly ; 
that one partner cannot confess a voluntary 
Judgment which will be obligatory upon his 
eo-partDer unless actually brought into 



court by a regular service of process against 
him and his partner; that though the judg- 
ment was valid against the partner confess- 
ing; only his property and his interest in 
the partnership effects could be sold on an 
execution issued on such judgment, which 
interest is his share of the surplus after the 
partnership accounts are taken ; that from 
the manner in which the j)laintiff in the first 
judgment obtained his judgment, he is a 
creditor of one partner only, whilst tha 
others, being creditors of the firm, are en- 
titled to a preference. Crane v French, 

311 

6. Where a sheriff misconstrues instructions 
received from a plaintiff in an execution, 
and relinquishes pioperty on which he had 
levied, he may, after the return day of the 
execution, retake the property, though in 
the mean time, it has been transferred by 
the defendant to other creditors for pre-ex- 
isting debts, but who have not taken pos- 
session of the same. The payment of the 
sheriff's fees on such execution, does not 
render the relinquishment valid, as the 
sheriff had no right to discharge the execu- 
tion without satisfaction of the judgment. 
Cotton V. Camp, 866 

6. A naked claim to be the owner of a lot 
unaccompanied by possession, does not con- 
stitute a right, title or interest which can be 
sold by execution; and where a sheriff's 
sale was had, by virtue of a judgment and 
execution agninst a person making such 
claim, it was held, that no title passed to 
the purchaser, and that the defendant in 
the execution, subsequently entering into 
possession of the premises sold, could not 
be evicted in an ac ion of ejectment found- 
ed on such sale. Jackson v. Hagamxin, 602 

7. A title acquired by the defendant in the 
execution subsequent to the sale, does not 
enure to the benefit of the purchaser. id 

EXECUTORS. 

1. An executor may be holden to bail in a 
case of devastavit, A*Tefusal to apply <I8- 
sets to the payment of debts, does not 
amount to a devastavit ; nor does a declara- 
tion of an intention to leave the country and 
not to return, justify an order to hold the 
executor to bail. Pur cell y. Hartness, 808 

2. An executor or administrator is liable for 
costs in error, only in cases where he would 
be subjected to costs in the court below 
Gleason v. Clark, 808 

See Debtors, 2, 8. Judgment as in oasi 
OF Nonsuit, 8. 

F 

FALSE IMPRISONMElirT. 

See Arrest, 2. JusTiC£i' Go^ftis ^ 



FALSE BETUBW. 

Sit AcTlOR OH THI Cm. 

FELONY. 
Set TkiiL, 6. 



FEIGNED ISSUE. 

A feisne<l inue "ill not be awarded to Iry 
the fMl of |«¥raenl of a judgment, wheiu 
tho BUiu in coalroveiB}' 'a Leu than $60. 
f titer T. BroiPf., 18 



1. There is no prohlliitlon in the 16tb chap- 
tar of mag-no charla to the right of the 
king lo'grant a fishery in navigable waters 
to an individmil or body eorporate. The 
ohj et of that statute was to prevent the 
king from [mtting any rivers in dtftnto for 
his own recreatiuii, except sucli as had been 
pat in defence in tlie time of Henry II; 
•nd thongh restricted as to Ihe occupaacy 
of rivers for his pleasure, was at liberty to 

, J the land under Ihe rivers and naviga- 

ole waters in his realm at bis will and plea- 
tnn. RogtTt V. Jone^, 237 



E 



2. Piian faeii, it is a matter of common 
right to &sh in an arm of the sea, and may 
be exercised until an individual [i roves that 
ke hat the right, which may lie done by 
■hewing a grant or prescript ion. The case 
of Warren V. Matthetci, reported in 1 So/A. 
357, and in <i Mod. 73, is proliably misre- 
ported. The patent to the inhabitants of 
Oyster.Bay. conveyed all the lauds under 
water witliio the bounds of liiat grant, to- 
gether with the exclu^ve right of fisliii^ in 
the waters within the same. Such right is 
part of the common property of the town, 
and may he regulated by rules and regula. 
tiona adopted in town meeting. It must, 
however, be so used as not to occasion an 
annovance to the passage of shiiJS or boats, 
and is suliject to the laws of the state for 
•u of flsli or fry. id. 



FORGERY. 

1. Where an order for the delivery of goods 
was accepted and paid, and returned to the , 
drawer, and the d.ite of it subsequently , 
altered by him ; such alteration was holden 
not to be forgery at common law, althougli 
manifestlT done with a fraudulent intent. 
The People T. FUch, 138 , 

2. To constitute forgery in such case, the 
act mast have a tenaeucy to effectuate the i 
intended fraud. id. 

t. An order aatisAed b; Ihe delivery of the ' 



goods, in the hand* of the drawer in 1<^ 

acce|itallon is no instrument, aud an alter. 
Btion of Its date is no falte making; it ia 
wli*' It purports to be. id, 

FRITOLOUS PLEA. 

Wlien a plea, adjudged bad on a demurrer, if 

interposed, the plaintiS' may demur special- 
ly, and notice the causefor argument, claim- 
ing priority, as in the case of a frivolous de- 
murrer or frivolous Lill of ezceptioni. 
Hartford Sank v. Murrell, 87 



GRANTS. 

Where a patent or grant conveys a tract of 
land by metes and bounds, the land under 
water as well as other land will pass, if the 
land under wster lies within the boumls of 
the grant. By the common law, every arm 
of the sea or navigable river, so high as the 
sea flows and re. flows, belongs to the king; 
but by grant or prescription, a subioet may 
have the interest in the water and soil of 
navigable rivers, and the king may grant 
Sshing within a creek of the sea, or within 
Bomeknuwnprecinct. RogtTt ■^. Jortet, 237 

GOARAHTY. 

On a guaranty in these words, endorsed on a 
promissory note, -'I guarantee the collec- 
tion of this note to G. L.," the guaraniorii 
not liable until after the holder has endea- 
vored to collect the money from the ma- 
kersj it is equivalent to a guaranty that 
the note is collectable by due course of law. 
Cumpttoa V. MeNair, *S1 



Set CoviiiAiiT, 1. 



I p<r d«icen{, where the last is admitted 
by the plaiutIS'. though the flrst is fonnd 
against bim. Badger v. Van Patten, 69 

SMCoRDinoK, 4. 

HIGHWAYS. 



A road may be laid out by ci 
der the act to regulate highways, notwith- 
standing that a former road laid through 
the same premises, on or near the same 
route, has been annulled on appeal. The 
true cnnstrnctioQ of the statute declaring 
the adjndKatloD oa the appeal to be " con- 
clusive in the premises,'' is, that the de- 
ci^on of the Judge* is conclusive in tbt 
case in which the appeal was made, bat it 
doe* unt interdict or a^t b new stqiUea> 
tiOD, or daaj the right at InsUtating gn 



ceedlngBiIt novo. The legislature ialendcd 
to vest a power in the coniTiiissioDers to be 
exercised aa the emergency of each par- 
ticular case might require; and not that a 
decision on one applicatioD should be con- 
clusive, or present anj' obslocle when a new 
and different state of things required a dif- 
ferent decision. The prohibitioD as to the 
taking up or altering a road fixed b; the 
decision of judges, applies only to cases 
where the proceedings ' of commissioners 
have been affirmed, and not where they 
have beenrtnerttii. Srai/nv. Oraham, STO 



INSOLVENTS. 



2, Where an insolvent procures a person to 
purchase in a, judgment, and such person 
pays nothing, or at most a nominal con- 
sideration, for the assignment, he can be a 
petitioning creditor only for the sum paid. 
Stidelt v. McCrea, 156 

8. If in such case the purchaser becomes a 
petitioning creditor for the whole amonnt 
of the Judgment, and such sum is necessary 
to mahe up two-thirds of all the money 
owing by the insolvent, and the insolvent 
obtains a discharge, such dificharge will )>e 
adjudged void. The act jter *( avoids the 
discharge, without proof of the iatcnt. id. 

4. A failure to specify and set forth, clearly, 
the true cause and consideration upon which 
the debts were contracWd, renders the dis- 
charge fraudulent and void, tinder the act 
of 1817, and a speciflcalion that the debt is 
due on a promissory note, without setting 
forth the consideration thereof, was held to 
he innnfficient- From the want of a proper 
specification, the tnlmf to defraud is in- 
ferrible, and need not be proved id. 

Sen Costs, 4. 

INSURANCE. 

1. A purchaser of a honie and lot, in posses- 
sion under a contract, who has made a 
partial payment and repaired the premises, 
has an insurable interest- JUcGivney v. 
Phanix Int. Company, 85 

2. Extrinsic evidence Is admissible to shew 
who were intended to be embraced in a 
policy of insurance effected " «n account of 
Ihe otuneri," without a designation of the 
persons intended 'o be assured ; and two 
out of three owners, who cause an insur. 
aooe to be effected for thdi separate bene- 



fit, may maintain an action in their own 
names on the policy without joining the 
other owner as a plaintiff. Calleil v. Pa- 
cific Ia>. Co. 561 

3. If one of three partners in a cargo goes 
out in a vessel in which the same Is embark- 
ed as supercargo, his power and authority 
as parlntr, from the commencement of the 
voyage, is merged in his character a.s suyw- 
cargo. id. 

4. Where the inatructions to a master of » 
vessel are, to pruceed to a particular port, 
and there deliver his cargo to A. B. super- 
cargo on board, A. B,, as supercargo, has 
no control over the cai^o, until it arrives at 
the port of destination ; and the master haa 
no right to deliver it to him in that charac- 
ter, until such arrival. id. 

5. And where the voyage is brotcen up be- 
fore the arrival of the vessel at the port of 
destination, and the cargo is aliaodoued by 
the assured, and the master delivers It to 
the supercargo, such delivery consiitufes 
the supercargo the agent of the master, and 
the subsequent acts of the supercargo are 
to be considered as the acts of the master, 
who, after the abandonment, is the agent 
of the underwriters. id. 

6. A report by the surveyors of a port into 
which a vessel has put in in distress, that 
the repairs of a vessel would cost $20,000, 
when the vessel itself was only valued al 
$10,000, and proof that upon such report 
and the request of the master, the vessel 
was sold by order of a court of vice-admi- 
rally, is sufficient evidence of a teclmica] 
total loss, especially where the underwri- 
ters put their refusal to pay upon other 
grounds- id. 

7. The warrantyof ^raericanproperty ises- 
tablished by proof that the vessel is owned 
by citizens of the United Sutes, that she 
cleared from an American port, and bad a 
register. id. 

8. Proof that a vessel has a register, Is pri- 
ma /aeie evidence that it was on board dur- 
ing the voyage. id. 

0. A copy of the register of a vessel from 
the treasury department of the United 
States, where it was deposited after con- 
demnation, certified hy the register of the 
department, and verified by the certificate 
of the secretary of the treasury, under Ihe 
seal of the department, is admis^ble evf. 



INTEREST, (compoond.) 

lote given on the settlement of an accouot, 
a which compound int«re»( Is charged, ia 
□t usurious. KtUo'^g v. Hickok, G21 



JUDGMENT. 

A JQilgmeat of more tliaa five years lUnding, 
^■DDot be vacated by the pUiutiff. Adamt 
f Barhtidt, 101 



JUDGMENT CREDITORS. 
Stt Exi 



JUDGMENT AS IN CASE OF NOSSUIT. 

1. In ejectment, the dcalh of a lewor does 
not abate the snit. Such occarreiice will 
however be received as an excuse for not 



2. The poverty of a defendant is no exciis 
for not trying a cause, unless the defendan 
hasobtaineilaninBolvent.'Bdi9Charge, Wkea 
lea V. McGladi, 3, 

S. An executor or ailministnitor ia liable to 
cnsts on a motion for judgment a» in case 
of nonsuit, unless diligence is shewn In the 
prosecution of the suit, Jfou, adm'x, v. 
Taylor, M 

4. Where a nc rtcipialur is entored, a mo- 
tion for Judgment as in case of nonsnit will 
be denied, if it appears that the defendant 
and his witnesses have not departed court 
on the filing of the niti priui roll. Jack, 
ion T. Thonipion, 76 

fi. When a witness is kept out nf the way by 
a defendant, motion for judgment as in case , 
of nonsuit will be denied with costs. Oro- 
ver V. Smtli, 77 I 

B. Notice for judgment as in ease of nonsuit | 
may be given, ailer a circuit has commen- 
ced at which the cause ought lo have beeo ' 
tried, and Junior issues have been tried. 
IVinchelt v, Latham, 281 

JURISDICTION OF COURTS. 

1. The circuit court of the U. S. is a court 
of general jurisdiction; the only limitation 
la as to the parties who can litigate there: 
but when a cause Is depending in that court, 
It is to be presumed to be regularly Ihere. 
If necessary, however, to shew jurisdiction. 
an averment that the parties are citizens uf 
separate states, obviates the objection. 
GrUuiotJ V. Sedgwick, 126 

J. This court will not examine the proceed. 
ii«s of the circuit court of the U. S. to as- 
certain whether they wtre according to the 
courw and practice of that court. Such ■□- 
quiry should be made in that court only. id. 



JUSTICES' COUBTS. 

]. A court of common pleas have not tb* 
nower to inquire ioto the regularity or fair, 
of judgments rendered by justices, 

HiiH rntA thj^ rlr^rb'noffinp hv trjLnjb^rlnt 



m 



8. Where, on the retnrn 
justice's court, there is no Appearance, and 
the cause is adjourned to a future day, on 
such adjourned day the party to the suit, 
or the parly in interest, has a right to in 
terpoM a plea. Biley v. Seymour, lU 

4. A defendant who has not pnt in a plea, f* 
not entitled to offer evidence which goes U 
defeat the plaintiff's right to recover, id 

6- Whether a Justice erred or not in the re 

jection of testimony on the trial of a cans* 
before him, cannot be questioned in a cot 
lateral action. id. 



6. In Justices' conrta, where luminont is tbe 
regular process, B uarrani without oath, ii 
Irregular and void. The jnstlce has no ju- 
risdiction over the person of the defendant, 
and atl parties concerned In an arrest under 
auch process are tre^assers. Biiitll v. 

Ootd, sia 

7. A warrant withoat oath, founded on the 
return of a summons served by copy, issued 
one year after the summons, ia not justified 
by the statute. The warrant should issue 
within a reasouable time; and it would 
seem that twelve days would be conddered 
Gucb reasonable time. id. 

8. Where a plaintiff delayed 70 days in such 
a case, betbre he issued a warrant, he was 
held lo be out of court, the arrest under it 
adjudged unlawful, and an action of fblse 
imprisonment sustained against bim. id. 

9. A party in a Justice's court is not account- 
able for the is^'ning of process, unless be 
directs oi ■■ - 



10. Technical nicety or legal precision Is not 
required in tbe pleadings in jtaticta' cmirli. 
Whenever the S. C.can possibly intend that 
the merits have been fairly tried, they will 
not examine or test by technical rules tiie 
formality of the pleadings. And if it clear- 
ly appear that the plaintiff had no right lo 
recover, the court will reverse a judgmeiit, 
though a Jury find a verdict Ibr the plain- 
tiff. Tlius where, in an action commenced 
in a justice's court, removed into a common 
pleas by appeal, the defendant plead a far- 
mer suit for the same cause of act Ion , a 
Judgment rendered, collected and piud; to 
which the plaintiff replied, that the jiidg. 
ment mentioned in the plea had been re- 
versed on certiorari ; the deffendont rejolDed, 
that tbe mouef paid had not been recovered 
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back on the reversal of the judgment j the 
plaintitf demurred, and the defendant join- 
ed in demurrer; it was held, that the plea 
was substantially a plea of payment; that 
the payment under the judgment was a 
satisfaction, whether the judgment was re- 
versed or not, provided that the defendant 
elected not to call on the plaintiff, after the 
reversal ot the judgment, to restore the 
money, and directed i*. to be retained as a 
payment of the plaintiff's demand; and 
that the defendant could not afterwards 
rightfully call on the plaintiff to restore the 
identical money which he had thus applied. 
Upon these principles a judgment rendered 
on a verdict for the plaintiff on an issue of 
fact, was reversed, the defendant being en- 
titled to judgment on the issue of law, the 
plea interposed by him going to the whole 
cause of action. Stuart v. Close, 438 

11. Where a cause before a justice was ad- 
journed for more than 12 days . and an en- 
gagement in writing was entered into by a 
surety, that he would pay the damages and 
costs whic]| might be adjudged against the 
defendant, if he did not personally appear 
at the day of adjournment, such engage- 
ment was held valid, although it omitted the 
alternative, that the defendant should ren- 
der himself in execution; and on the ne» 
gleet of the defendant to appear, the surety 
was adjudged responsible for the judgment 
which was rendered in the cause, notwith- 
standing the execution against the defendant 
was returned in less than 90 days, and that 
it was shewn that the defendant had obtain- 
ed an insolvent's discharge, exempting his 
body from imprisonment, within 90 days 
after the issuing of the execution. Fondey 
V. Cuyler, 464 

12. A justice's execution may be renewed 
without a formal return of nulla bona, and 
it may be renewed after the return day 
from time to time, at the option of the 
plaintiff. Visger v. Ward, 661 

See Costs, 14. 

JUSTIFICATION. 

See Bail, 2. Pleas, 6. 



LANDLORD AND TENANT. 

1 . A tenant in common hiring the share of 
his co-tenant, and continuing in possession 
at the expiration of the term, doing no act 
to prevent the co-tenant from occupying 
with him, is not liable to double rent as 
holding over, though notice to quit has been 
given. Mumford v. Brovm, .')2 

1. A suspension of proceedings under a dis- 
tress, at the request of the tenant, does not 
deprive a landlord of the right to pursue the 
goods distrained, and retake them, though 



the tenant has quit the possession of the 
demised premises. Pemberton v Van 
Rensselaer, 307 

3. An original distress off of the demised 
premises, after the tenant has quit posses- 
sion, is not good. id 

LAPSE OF TIME. 

See Assumpsit, 8. 

LIBEL. 

1 . In an action for a libel, the publication in 
a newspaper of rumors is not justified by 
the fact, that such rumors existed. The 
fact maybe given in evidence in mitigation, 
but not in justification. Powers v. SAsin- 

451 



ner, 



I 



2. A charge in a libel is not justified by proof 
of misconduct of a similar character. id 

8. The justification must be as broad as the 
charge, and proof of the truth of one out 
of many charges, does not constitute a 
justification. ul 

LIBERUM TENEMENTUM. 

See Costs, 10. 

LIS PENDENS. 

1. Where a judgment was entered after the 
filing of a bill in chancery, and there was 
no proof of the service of the subpoena, or 
of actual notice to the plaintiffs in the exe- 
cution, previous to the entry of the judg. 
ment, a sale under the judgment was held 
valid, notwithstanding the lis pendens; and 
the title of a subsequent purchaser was ad- 
judged good, although he had full notice of 
the suit. Jackson v. Roberts, 478 

2. The doctrine of lis pendens is not appli- 
cable to an interlocutory proceeding: as 
where notice was given of an intended ap- 
plication to the chancellor, by one of three 
administrators, for the suspension of the 
powers of the administration, and the ap- 
pointment of a receiver; on the alleged 
grounrts of the insolvency of one of the co- 
administrators, and the advanced age and 
infirmities of the other. Murray v. Blatch- 
ford, 588 

LOCATION. 

In the location of 200 acres '* to be taken off 
in a convenient compact form, from the 
south-west corner of the patent, &c." the 
south and west lines of the patent are to be 
the south and west boundaries ot the 200 
acres, which must be taken in a square un- 
less the situation of the land would render 
such location peculiarly inconvenient. Jack- 
son V. Vickory, 406 

See Deyisb. 2. 



714 



INDEX. 



M 

MALICIOUS PROSECUTION. 
8€€ AcnoK FOR Malicious Probbcution. 

MANDAMUS. 

1. A mandamus will not be issued to a com- 
mon pleas to vacate a rule allowing a sec- 
ond execution, where the first was issued 
by mistake, for an amount less than the 
judgment. The People v. Chautauque C. 
P, 73 

2. This court will not attempt, by manda- 
mus, to control or coerce the discretion of a 
subordinate tribunal; they will, however, 
review the decisions of such tribunals, and 
if they have erred in the application of le- 
gal principles, the proper remedy will be 
applied. Whether affidavits, offered on a 
motion for a new trial, ought to be received 
or rejected, is a question not of discretion, 
but of law. The People v. Columbia C. 
P. 297 

8. To entitle a party to a mandamus, a com- 
plete, not an inchoate right, must be shewn; 
and this writ will not be allowed, unless 
there is no other specific remedy. The 
People V. Trtaiees of Brooklyn^ 318 

4. Where the trustees of Brooklyn refused 
to file a report of commissioners of estimate 
and assessment, and obtain a confirmation 
of the same, and have the damages which 
had been awarded assessed, this court re- 
flised to issue' a mandamus, and left the 
parties to their remedy by action. id 

See Appeals, 15. Pleas, 2. Streets, 5. 

MASTER AND SERVANT. 

1. Where a servant hires himself for a fort- 
night and quits at the end of ten days in 
consequence of rough language from his 
master, he is not entitled to recover com- 
pensation for the ten days labor. Mnsh v. 
Ruleson, 514 

1 . It seems a master would be justifiable in 
turning away a servant without compensa- 
tion, who refused to obey his lawful and 
reasonable commands. id 

See Action on the Case. 

MERGER OF ESTATE. 

Whenever a greater and a less estate unite in 
the same person without any intermediate 
estate, the lesser estate is merged. Where, 
however, a person had the fee in certain 
premises, by a fraudulent conveyance which 
was avoided in chancery, and he subse- 
quently became the assignee of a mortgage 
of the same premises, it was held, that the 
equitable estate was not merged, although, 



as between grantor and grantee, sach con* 
veyances are generally binding and opera- 
tive. Jackson y. Roberts, 478 

MESNE PROFITS. 

See Assumpsit, 8. 

MILITARY BOUNTY LANDS. 

See Rkqisterinq of Deeds. 

MISNOMER. 

See Error, 4. 

MISTAKE OF LAW AND MISTAKE OP 

FACT. 

See Assumpsit, 5, 6, 7. 

MONEY PAID BY MISTAKE. 

See Assumpsit, 5. 

MONEY MISPAID. 

See Principal and Aoent, 1, 2. 

MORTGAGE. 

5ee. Champerty and Maintsnahom. 



N 
NEW TRIAL. 

1. On a motion for a new trial, affidavits of 
jurors cannot be received to shew their im- 
pressions as to the effect of their finding 
or that they intended something different 
from what they found by their verdict. 
The People v. Columbia C.P, 297 

2. Though an objection is not specifically 
taken at the trial, if, on a case made, it ap- 
pears that a plaintiff ought not to have re- 
covered, on grounds which, if they had 
been taken, could not have been obviated 
the verdict will be set aside and a new trial 
granted. Penfield v. Rich 380 

3. Where there is no evidence from whict 
the presumption of payment of a note car 
legitimately be drawn, the question ought 
not to be submitted to a jury. Harris v, 
Wihon, 511 

See Action for Malicious Prosecution, 5 

Witness, 3. 

NON-JOINDER. 

See Parties, 3, 5. 

NON-PROS. 

An appearance endorsed on the writ, without 
the assent of the plaintiff, will not warrant 
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the defendant to proceed to judgment of 
non-pros. Van Epps v. Clapp, 78 

NONSUIT. 

A court may, and it is their duty, to nonsuit 
a plaintiff, if the. evidence in their opinion 
will not authorize a jury to find a verdict 
for the plaintiff, or if they would set aside 
a verdict, if so found, as contrary to evi- 
dence. Stuart V. Simpson, 379 

See Appeals, 14. 

NOTICE OF ACTION. 

1. A notice by a sheriff of a suit against him , 
to the obligors of a bond for the limits, to 
charge the obligors with the effect of such 
notice, must be such as to give them a fair 
opportunity to interpose a defence. Riley 
V. Seymour, 143' 

2. "WTiere an obligor, under such circumstan- 
ces, does appear in season to make a . de- 
fence, although the notice given him is 
short, he will not be allowed to allege want 
of due notice. id 

See Debtors, 1. 

NOTICE TO QUIT. 

See Ejectment, 8. 

NOTICE OF TRIAL. 

• 

See Costs, 9. Peactice, 5. 







ORDER FOR SUPPORT OP PAUPERS. 

See Bond of Indemnity, 2, 4. 

ORIGINAL WRIT. 

See Process, 1. 

P 

PARTIES. 

1. A party in interest, though not a party to 
the record, may question the regularity of 
the proceedings in a suit. Mams v. Bar- 
key dt, 101 

2. A party in interest defending a suit in the 
name of another, will be ordered to pay 
the cost of the suit. Jackson v. Van Ant- 



werp ^ 
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8. "Where mills are worked on shares, the 
owner and the occupant may be considered 
quasi tenants in common of the mill as well 
as the profits ; and for an injury sustained 
from the withholding water from the mills, 
an action on the ca.se may, and probably 
ouj^ht to be brought in the joint names of 

Vol. I.— 52. 



the owner and occupant ; but when the 
action is brought in the name of the owner 
alone, the non-joinder of the occupant can 
be taken advantage of only by plea in abate- 
ment. The only advantage which can be 
taken of the non-joinder upon the trial, is 
by way of apportionment of tho damages, 
it not being a ground of nonsuit. Where, 
however, it appeared that the occupant had 
exclusive possession of the mills for a por- 
tion of the time laid in the declaration, on 
an agreement reserving an annual rent, it 
was held the owner was not entitled to 
recover for such period. If the injury was 
of such a nature as to entitle him to recover 
as tenant of the freehold, he should have 
described his interest accordingly. Such 
objection is not merely one of variance be- 
tween the declaration and proof to be taken 
advantage of on the trial; it is fatal, as it 
does not support the title laid in the declara- 
tion. Penjield v. Rich, 880 

4. Trustees constitute in law but one person, 
and must necessarily join in the bringing of 
an action. Brinckerhoff v. Wemple, 470 

6. On a joint and several promissory note, 
made by one of the members of a firm in 
the partnership name, and by another per- 
son in his individual character, a suit may be 
maintained against the members of the firm 
without joining the other maker, they, for 
this purpose, being considered as but one 
person, and the non-joinder of the other 
maker cannot be plead in abatement. Van 
Ttne V. Crane, 624 

See Appeals, 2, 7. Practice, 18. 
PARTNERS AND PARTNERSHIP. 

1 . An assignment of property by a firm con- 
sisting of two partners, containing a condi- 
tion that it shall enure only to the benefit 
of such creditors as shall agree to look to 
each of the partners for only a moiety of 
such balance as shall remain after a divi 
dend of the property assigned, followed up 
by a covenant to that effect on the part of 
the creditors, does not produce a severance 
of the partnership, although in the instru- 
mertt executed by the creditors there be a 
covenant on the part of the partners, that 
they will individually pay a moiety of such 
balance. To give effect to such covenant, 
the instrument must be executed by the 
partners. Le Page v. McCrea, 164 

2. A partner cannot do any act under seal, 
to affect the interests of his co-partner, ex- 
cept it be to release a debt. M'Bride v. 
Hagan, 826 

8. Where one of two partners enters into a 
submission in the name of himself and his 
co-partner, without the assent of the co- 
partner, the submission is valid as to him, 
but void as to his partner. In an action 
against him individually, he couId\iL<^^5^^- 



say hit bond, but in a Jolul action against 
liiiu and Ilia partner, un a plm iif noa ttt 
'tteluiH, llii: ik-lVnitaiitHWuulil be entitled tu 
« Ti-rilict. ll avcurdingl)- was liclil, iu an 
■cttun of UfiunutU against two partners, 
when: ■ siilirnln-ioli and award were uUered 
in evhU-ncH Tor tliu pnrjtost! ul' diipruviiig 
ftn iu-iii III an account rendurud, that tlit 
•ubiDLssioii ]iariiig been entered into by uuly 
one uT Ibe partners, and tlie action being 
■gainst both, under the slatnle antlioruiiug 
prucesilingaugainit joint di.'btori, tliat sucb 
STliIeiiCf woainailiuissible. aud tliut, whether 
offunsd direct Jy In an action un tlii; bund, or 
eollaUrally in another aelion, because in 
either cum; it aOt'Cled (he riglits of a person 
nut a t>arty to tiie snbuiissiuii, and tu wbom 
tlie law ait'urdi'd prutectiou from the conse- 
quences of ouch act. id 

4. Where two persons jiiinlly became the 
owiierji of a quantity of salt, and one of 
tbeiu, Willi tho as»eiil of tlie ntlier, took it 
to market, under an agretnient that every 
thing ahcinld t>e done to fiirwnrd tlio bubi- 
ness, and th<? salt tnrneilinto money, and 
it WM accordingly sold, and the proceeds 
> applied to the [layment of a joint debt, il 
not held, tliat tliese facts eoni|iOBed the ne- 
cessary ingrulients of tliniittd partnerihip. 
There was a joint pnrcliase, for a )iarticu- 
lar adventure, upon an agreement to share 
jointly in lh« ultimate proBts and lossj and 
tliat a note given by one of Ihem, in the 
name of both as tfirm, for a debt incurred 
tor Dionies to defray e.iiieiises, and for 
charges of traiisiiortatioii, ivas o good and 
Talid note aRHinst thfc joint on-nets. Cump. 
iton V. McNair. 4o7 



6. Where there is no dispute ati to the tnate- 
rial facts in relation to a jmrtncrstiip, it is 
a qneslion of law, to he decided by the 
Jadge, and not to be submitted to ajiiry; 
but where the qucxti'in was submitted to 
them, and they found in accordance with 
the opinion of th!s court, a new trial was 
refused on this ground.' ta 

6. In a submission liy three partners tn arbi- 
trators, to settle lhuH:rms of the dissolu- 
Won of the partnership, a note given by two 
of the partners to tlie third during the part- 
nership, wot held nut to be included in the 
tubmisEion, there being no proof that it nns 
given for a partnership tmnsnction, and it 
not having been presented or passud upon 
by the arbitrators, Harrit v. Wilton, 611 

7. A promissory note, endorsed by one of 
the members of a lirni in the partnershi|> 
Dame, as security for the debt of a third 

Prson with the knowledge of the creditor, 
dot binding npim the other partner, unless 
he was previously consulted, or snbsequent- 
ly assented to the traosaation. Laverty v. 
Burr, 629 



monies paid ia the partaersaip concern, nn- 

less there bas beenaacttlcmeut of aecounis, 
a balance struck and an express promise to 
pay. applies as well to a law purtuersbip 
of practising altornies as to other partner- 
ships. Wuttrio T. Evertton, 632 

Sit DCBTOBS, 4. EXIODTIOHS, 4. WllNMS, 5. 

PAUPERS. 
Stt Bonn I 

PAYING MONET INTO COURT. 

1. The clerk ii not authorized to receive 
money paid into court, without rule. Ba- 
kir V. kitat, 103 

2. Where money is paid into court, it is a 
payment pro fanCo; the plaintitf has a right 
to lake it out, the defendant has not. The 
aubsci|uent death of the defendant, and the 
revival of the action against his administra- 
tor, or the cumnicncemcnt of a new suit, 
doea not change the effect of the payment. 
Murray V. Bt.hune, 191 

PAYMENT. 

Stt AasDHPSiT, 2 



Stt Apfbau, 2- 

PHYSICIAN (UNLICENSED.) 

An unlicensiid practitioner in physic, is not 
cntillcd to recover a demand chiimed by 
him for medicine furnished, in which evi- 
dently is Included compensation for his ser- 
vices as a physician. JUoll v. Barber, 526 



1 . The plea that the parol demur is bad, and 
may be treated as a nulity. Sharp v. 
Sharp, U 

2. On a return to a mandamus, the relator 
may demur or traverse, but he cannot do 
both. A rule both to join in demurrer and 
reply, is irregular. Tht Peoplt t- Vail, B8 

8. Motice of special matter cannot be given 
with plea of nui tiel record, so as to be 
available. Haverly v, Barheydl, TO 

4. An insolvent discbarge, obtained darir^ 
term, (17th May,) may be plead pui- dor- 
rein, at the circuit, (5th June) the delay 
not being nnreaaooable; and may be re. 
ceived without being veriHed In the discre- 
tion of the judge, ie Fargt v. Carrier, 89 

5. The noti-]otnder of parties delbndantscui 
be taHen advantage of, only by plea in 
abatement. Lt Pagt v. SPCrta, IM 



n^DEX. 
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6. Though a party having a justification will 
lose his defence by joining ib a plea with 
another not entitled to justify, still a ver- 
dict cannot be rendered against him, unless 
he is proved guilty under the plea of the 
general issue. Bissell v. Go/d, 210 

• 

7. An objection to a plea puis darrein con- 
tinuance, that it was not pleadeil in proiwr 
time, cannot be taken advantage of on de- 
murrer; it should be on motion to set aside 
the pleU. Ludlow v. M'Creaj 228 

8. An averment in a pica of acceptance by 
the plaintiff, of money paid into court by a 
sheriff, on the return of an execution, is 
material and traversable. Crane v. Dy- 
gertj 634 

See Amendments, 8, 4. 

POWER OF ATTORNEY. 

An authority to execute a deed must be by 
deed ; but in the conveyance of a chattel 
interest, a seal is not necessary, and the 
authority to execute such conveyance may 
be by parol. Reed v. Van Ottrandj 424 

PRACTICE. 

1. A notice of motion in a cause', signed D. 
B. nttorney for defendant, is a sufficient 
notice of retainer. Van Zandt v- McKen- 
ster, IS 

2. In scire facias, notice of the rule to plead 
is not necessary. Sharp v. Sharp y 14 

3. When both parties move for a reference, 
the motion of the party first giving notice 
is entitled to a preference. Graham v. 
Wood, 16 

4. A plaintiff may amend of course, within 
twenty days after plea, and the defbndant 
is bound to plead anew. Post v. Hitch' 
cockf 16 

6. Where there are two actions depending 
between the same parties, one of which only 
is noticed for trial, the notice must specify 
the action intended to be tried, or it will be 
considered insuflScient. Lisher v. Parmer 
lee, 22 

6. When the object of a special motion, of 
which notice has been given, is attained, and 
the party moving would be entitled to the 
effect of his motion if made , he will not be 
subjected to costs, though he countermands 
his notice, and omits to bring on his motion. 

id. 

7. A remittitur may be filed m vacation. 
Rosevelt v. Dale, 26 

8. The proceedings subsequent to the suing 
out of a writ of error need not be entered 
upon the jt.dgment roll. id. 



9. Though a postea may Oe fileil on the first 
day of term, judgment cannot regularly be 
signed until four days in term have inter- 
vened. No one, however, but the defend 
ant, can avail himself of the irregularity. 
Bank of Orange v. Brown^ 31 

10. A counsellor when sued is not entitled to 
the service of papers and notices. Willard 
V. Sperry. 32 

11. An amended narr, cannot be served with- 
out a previous rule to ameud. Macomb v. 
Smith, 67 

12. Under a rule to amend, the name of a 
person not arrested cannot be inserted in a 
declaration. Clapp v. Jlthxnson, 71 

13. In a suit against two defendants, where 
only one is arrested, the defendant in court 
may complain of such irregularity on mo- 
tion, id, 

14. After verdict, a declaration may be amend- 
ed on terms to conform to proof. Hull v. 
Turner, 72 

18. A default at term in a certiorari case will 
be opened at any time during term, without 
excuse. Anon. 75 

16. A plaintiff may discontinue without costs 
if the derfendant obtains an insolvent dis- 
charge, after suit commenced, though the 
action be trespass. Arden v. Merritt, 91 

17. In ejectment, where a tenant appears and 
defends for part only of the premises, the 
plaintiff* may proceed and take judgment 
against the casual ejector for the residue, 
on the usual afSdavit. Jackson y. Under- 
wood, 95 

18. After judgment, notice served in the 
clerk's office is irregular. Adams' r. Bar- 
heydt, 101 

See Sheriff, 2 . 

PRINCIPAL AND AGENT. 

1 . If money be mispaid to an agent express- 
ly for the use of his principal, and the agent 
has paid it over, he is not liable to refund. 
The question in these cases is, what amounts 
to a payment over? Where the account 
between the principal and agent has been 
settled and closed, the agent is discharged. 
Mowatt T. McClelan, 173 

2. The retainer by the agent of a portion of 
the money received, with the assent of his 
principal, in payment of a demand against 
the principal, is equivalent to the whole sum 
having been paid over to the principal, and 
the demand of the agent satisfied by the 
principal. id. 

See EyiDSKOBy 2. yABLiN0s4. 
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PRIVILEGE. 

8$e Process, 4. Sheeiff, 8. 

PROCESS. 

1. An original writ must have 15 days be- 
tween teste and return, and be made return- 
able on a general return dayj the statute 
relative to writs and process not having 
made any alteration in the practice in those 
particulars. Morrison v. Cooky 84 

2. The return of process to a wrong office, is 
not such an irregularity for which proceed- 
ings will be set aside. Ontario bank v. 
Oarlock, 288 

8. A writ cannot be quashed before it is re- 
turned. The motion should be for a super- 
sedeas. Lewis v. Griswold, 292 

4. A suitor attending court is not privileged 
from having process served on him in a non- 
bailable action. Coburn v. Hopkins, 292 

PROOF OF A DEED. 

A certificate of the proof of a deed was held 
sufficient, entitling a party to read it in evi- 
dence, when the officer certified that "J. 
D., one of the subscribing witnesses, ap- 
peared before him, proved to his satisfaction, 
by the oath of J . K. to be the same per- 
son," without adding that J. K. was known 
to him . What shall be satisfactory evidence 
that the person offering himself is a sub- 
scribing witness, is left to the discretion of 
the officer. Jackson v. Ftcfcory, 406 

PUIS DARRIEN. 

See Appeals, 5. Pleas, 4, 7. 

Q 

QUIT RENTS, SALE OF LANDS FOR. 

The officers of the treasury are not bound to 
receive the purchase money of lands sold 
for quit rents, after a conveyance to the 
purchaser, until after notice given by the 
purchaser to the occupant to pay the same. 
The People v. The Comptroller, 301 



R 



REDEMPTION OF LANDS. 

1. In the redemption of lands sold under exe- 
cution, the last day of the fifteen months 
happening on Sunday, a redemption on the 
next day is too late. The People v. Luther^ 

42 

2. A sheriff's deed to a person not a credi- 
tor, with the assent of a creditor who has 
regularly redeemed land sold under execu- 
tion, is good and valid. Jackson v. Jtfer- 
ritt^ 46 



8. The defendant in the execation cannot 
question the regularity of the proceedings, 
as between creditors, in relation to the re- 
demption, such proceedings as to him being 
res inter alios acta, id, 

REFERENCE AND REFEREES. 

1. When referees neglect to report, a rule to 
report or shew cause why an attachment 
should not issue, will be granted. Stafford 
v. Hesketh, 71 

2. In a reference, after a canse has been sub- 
mitted, and the referees have retired, they 
may open the cause, and adjourn to receive 
further testimony. Cleaveland v. Hunter, 

104 

See Arrest of Ships and Vessels, 1. Prac- 
tice 8. 

REGISTERING OF DEEDS. 

The act for registering deeds, ho., relating to 
the military bounty lands has no applica- 
tion to deeds or patents granted by the au* 
thority of the state ; nor is a title thus de- 
rived, affected by proceedings under the act 
in relation to escheats. Jackson v. Colver, 

488 

RELEASE. 

See Administrators, 8, 4, 5. 

REMITTITUR. 

See Practice, 7 

REPLEVIN. 

1. Replevin will not lie for an illegal deten- 
tion of property, where the party comes to 
the possession by delivery from a person 
haviug the special property. Marshall v. 
Davis, 109 

2. Ii will lie-in all cases where trespass (2e 
bonis asportatis can be maintained. id, 

8. The taking of property from a bailee who 
has no authority to dispose of it, is unlaw- 
ful as against the general owner, though the 
person receiving the property is ignorant of 
the rights of the owner, and innocent of any 
fraudulent intent. Trespass, however, can- 
not be maintained in such case, because the 
general property in the goods is changed by 
the delivery, and there is^not such a taking 
as will subject the party to an action of tres- 
pass. The remedy is by action of detinue 
or trover; and if trespass will not lie, re- 
plevin cannot be maintained. id, 

4. Where there are two avowries, and both 
found for the defendant, the plaintiff will 
not be suffered to take judgment non obstan- 
te veredicto, although one of the avowries 
is manifestly bad; but the defendant will 
have judgment on the good avowry, on r« 
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mitting the damages on the other. Pern- 
berton v. Van Rensselaer ^ 307 

See Costs, 1. 

REPLICATION. 

1. A replication of de injuria j &c., is good 
only where the matter alleged in the plea is 
hy way of excuse, and not where it is insist- 
ed upon as giving a right. Griswold v. 
Sedgwick, 126 

2. In a replication to a plea hy an executor, 
of an outstanding judgment, and no assets 
prater that the judgment was obtained per 
fraudem, it is sufficient to allege fraud and 
covin generally, without shewing the fraud 
specially. Sherwood y. Johnson ^ ' 443 

See Amendments, 3 

s 

SCIRE FACIAS. 
See Practice, 2. 

SEDUCTION. 
See Action on the Case. 
SERVICE OF PAPERS. 

See Costs, 16. 
SET OFF. 

See Defence. 

SETTING ASIDE PROCEEDINGS. 

1 . In an action of ejectment, where a defend- 
ant stands hy and suffers a verdict to be 
taken against him, on the supposition that 
the plaintiff's proceedings are irregular, the 
court will not set aside the verdict even on 
terms, when it is manifest that the object 
of the defendant is, to vex and harrass the 
plaintiff, and subject him to costs. Jackson 
V. Johnson, 284 

2. Where an inquest was taken in the ah- 
sence of the defendant's counsel, and the 
plaintiff refused to reinstate the cause on 
the offer of the payment of costs, and it 
appeared that th*^ plaintiff would not have 
lost the circuit, the inquest was set aside; 
and the costs directed to abide the event. 
Despard v. Farnam, 287 

SHERIFF, 

1 . A sheriff is responsible for money receiv- 
ed by his deputy on erroneous process, it 
being received colore officii ; and he cannot 
avail himself of the defect in the process. 
The People v. Dunning, 16 

2. Service of a set, fa, on the wife of a de- 



fendant, in the abseuce of her husband, will 
not authorise the return of scire feci. The 
service must be personal. Feeter v. Mc- 
Combs, 19 

3. The sheriff is bound to serve process, not- 
withstanding a claim of privilege. W' illard 
V. Sperry, 32 

4. On a rule against the sheriff for bringing ^ 
in the body, notice must be served on him ' 
twenty days previous to the day of shew 
ing cause. The People v. 2'en Eyck, 30t) 

See Assumpsit, 11. 

SLANDER. 

1 . In an action of slander, for words charging 
a party with false swearing before arbitra- 

^ors, the evidence alleged to have been false 
must be shewn to have been material. 
Where the only matter in dispute before 
arbitrators was as to the extent of the rights 
of parties growing out of a written and 
sealed agreement, evidence of a conversa- 
tion and agreement between the parties rela- 
tive to those rights, had previous to the agree 
ment being reduced to writing and execu- 
ted, was held to be immaterial j and words 
alleging such evidence to be false, were ad- 
judged not to be actionable, although the 
arbitrators admitted the evidence, after de- 
ciding, it to be illegal and improper, and al- 
though the witness believed he was giving 
material evidence. Rouse v. Ross, 475 

2- In blander, though the words proved are 
equivalent to the words charged in the de- 
claration, yet not being the same in sub- 
stance, an action cannot be maintained ; and 
though the same idea is conveyed in the 
words charged and those proved, yet if they 
are not substantially the same words, though 
they contain substantially the same charge, 
but in different phraseology, the plaintiff is 
not entitled to recover. Olmsted v. MiU 
Ur, 606 

3. Proof that the plaintiff was refused civil 
treatment at a public house, inconsequence 
of slanderous words, it seems, is sufficient to 
support an averment of special damage, id, 

4. Special damage must be shewn to have 
been the consequence of the words spoken. 

id. 

SPECIAL DAMAGE. 
See Slander, 8, 4. 

STREETS IN CITIES AND INCORPORA- 
TED VILLAGES. 

1. A map must accompany a petition claim- 
ing a portion of the moneys awarded to 
owners unknown, on improvements made 
in the laying out of streets in the city of 
New-York. In the matter of petition of 
A, Bogert. AX 
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2. In proceedings relative to the laying oat 
and opening streetA, under the act to incor- 
porate the village of Rochester, the power 
of the trustees of the village is analogous to 
that of the corporation in N. Y. in similar 
cases. Hawkins v. Trustees of Rochester, 

63 

8. "N^Tien a sum of money is awarded, as 
damages, to an individual in such a pro- 
cee<ling, by the verdict of a jury, confirmed 
by the judgment of the president of the vlU 
lage, he ac(}uire8 a vested right to it, which 
it is not in tlie power of the trustees to de- 
feat, by discontinuing the ]>roceedings. id. 

4. Where lots were sold in the city of N. Y. 
bounded on a space called a street j having 
been designated as such by the commission- 
ers of streets and roads in tlie city of New- 
York, and such sale was had previous tot^e 
street being directed to be opened by tlie 
corporation of the city : it was held that the 
fee of the land comprised in the space called 
a street, did not pass to the purchasers of 
the lots, as it would have done had tlie lots 
been bounded on a public highway, but that 
the same remained in the grantor; thaA the 
owners of the lots had, however, a perpetual 
right of way over the space called a street, 

- and an assessment having been made to the 
full value of the land required for the 
street, by the commissioners of estimate and 
assessment, their report was sent back for 
correction; which report, being subsequent- 
ly corrected by an allowance of damages 
only for the fee of the land, subject to the 
right of way of the owners of the lots, ^as 
confirmed by the court. In the matter of 
Seventeenth- treet, N. Y. 262 

5. The trustees of Brooklyn have a discrc- 
tion, and may refuse to go on with proceed- 
ings commenced relative to the opening of 
streets in that village, until the proceedings 
have progressed so far as to give mutual 
rights to the parties. After rights have be- 
come vested by virtue of such proceedings, 
thoy cannot refuse with impunity to proceed, 
though it does not follow that a mandamus 
is the proper remedy for such refusal. Th^ 
People V. Trustees of Brook y», 318 

SUBSTITUTION. 

See Attobnies, S. 

T 

TENANT IN COMMON. 

8st Assumpsit, 10. Landlord and Ten- 
ant, 1. 

TENANT IN DOWER. 

Set GOTKNANT, 4. 

TRESPASS. 
1. A right to reduce property into aoiual 






possession, is snffioieiit to entitle a party to 
bring trespass de bonis asportatis. Buck v. 
jSikin, 466 

2. Where a party is in possession of a part 
of a lot of land, without title, his posses- 
sion is confined to the land actually occupied 
by him; and cannot be extended, by con- 
struction, beyond it, so as to entitle him to 
reclaim timber cut on that part of the lot 
not in his actual possession. id. 

3. The purchaser of a lot of land has no 
right to follow and reclaim logs cut upon the 
lot and removed therefrom previous to his 
purchase. id- 

4. In trespass de bonis asportaiiSy the de- 
fendant cannot shew property in a stranger, 
though it is otherwise in trover. id, 

TRIAL AND ITS INCIDENTS. 

1. A judge has no authority to receive a ver- 
dict in the absence of the plaintiff, unless 
with his express assent. The People v. ^Z- 
bany M. C, 36 

2. When a cause is called in its regular or- 
der on the calendar, the defendant has a 
right to appear, though no affidavit of merits 
is filed. Car swell v. Starkweather, 77 

8. When an inquest is taken ont of its regu- 
lar order on the calendar, all the defendant 
loses is the right of challenge of the jury, 
and to introduce testimony on his part. 
Willis V. Green, 78 

4. A rule that the defendant pay the costs of 
putting off a trial at the circuit, will be 
granU^d by this court on aiq[>lication . Kirhy 
V. Sisson, 83 

5. A prisoner tried for felony, most be {Mre- 
sent on the taking of the verdict. The 
People V. Perkisu, 91 

TRESPASS DE BONIS. 

See Costs, 10. 

TRUSTS. 

1. The declarations of a trustee are compe- 
tent evidence for the purpose of establish- 
ing a resulting trust. Snch trust is not 
within the statute of frauds and may be 
proved by parol, although it is a dangerous 
sp^'cies of evidence, and the payment of 
the money by the cestuis que trusty ought 
to be clearly and satisfactorily established. 
Malin v. Malin, 625 

2. A resulting trust is a trust raised by opera- 
tion of law, in favor of a person who ad 
vanoes the purchase money or consideration 
for an estate, the conveyance for which is 
taken in thf name of another ; and it will 
attach as well to a gift as a purchase of 
lands iBoiiidfid fm a gwtt la wi^eh a valiMu 
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hie consideration is expressed to have been 
received. id. 



3. A declaration of trust need not be made 
at the time of the purchase; it may be at 
any subsequent period. id. 

4. The agreement of a party to form a set- 
tlement, and commence improvements on a 
tract of wild, uncultivated lands, is a con- 
sideration moving from such party, equiva- 
lent to the payment of a pecuniary consider- 
ation; and where, in consequence of such 
agreement, a tract of land is conveyed to a 
third person, for the benefit of the party 
making the agreement, such consideration is 
sufficient as the basis of a resulting trust, id, 

USURY. 

Interest calculated and received upon a note, 
upon the principle of 360 days being a year, 
is usurious, and renders the note void. 
Utica Ins. Co. v. Tillman, 655 



VARIANCE. 

1. A variance between the proof and a bill of 
particulars cannot be urged on the argu- 

n*>t 
202 



ment of a case, if the objection was 
taken at the circuit. Smith v. Hicks, 



2. Where a promissory note is declared on 
as payable to the order of the plaintiffs, 
and the note produced on the trial is paya- 
ble to them, but in their partnership name, 
•it is no variance, although it is not alleged 
in the declaration that the note was thus 
made payable, or that the plaintifis were 
partner?, provided the fact be shewn on the 
trial that the plaintiffs compose the firm to 
whom the note is made payable. Wardell 
V. Pinney, 217 

3. A judgment in a criminal case cannot be 
arrested for a variance between the indict- 
ment and the proof. The People v. Onon- 
daga G. S. 896 

4. Under a contract to sell cattle for a rea- 
sonable reward, and to account for and pay 
over the proceeds, the agent is justified to 
sell upon credit. And where the contract 
was so stated in the declaration, and 
the proof was that the agent was instructed 
to sell for cash ; it was held, that there was 
a variance between the proof and the de- 
claration, and that the plaintiff ought to 
have been nonsuited at the trial. Douglass 
V. Leland, 490 

VENDOR AND VENDEE, 

1. To maintain an action for selling one arti- 
cle of merchandise for another, there must 
be either warranty or fraud. Welch v. 
Carter. 186 



2. The circumstance that the article sold is 
entirely spurious and worthless, fraudu- 
lently made for the express purpose of being 
sold for a valuable commodity, which it was 
made to resemble, does not vary the rules 
of law, as between innocent vendors and 
vendees. id 

3. The principle of the rule of caveat emp- 
tor is that the vendee has if in his power to 
guard against any latent defect or deception 
in the article purchased, by exacting a war- 
ranty from the vendor, and applies as well 
to a case, where the article was originally a 
fraudulent one, as to any other, if the ven- 
dor is not affected with the fraud. id 

4. The fact of the vendor having a remedy 
over against his factor abroad, or against 
the seller of the article, does not affect the 
rights of subsequent parties, where there is 
no warranty or fraud. id 

See Ejectment. 4. 

VENIRE. 

Se$ Amendments, 2. 

VERDICT. 

See Trial I, 5. 

W 

WARRANTY. 

"Where a party, on the sale of an article, 
makes representations amounting to a war- 
ranty, and the sale is consummated by a 
written transfer without a clause of warranty 
inserted, the vendee, in an action of assump' 
sit, is not permitted to shew the representa 
tions and assertions made piovious to the 
execution of the instrument of transfer, 
the presumption of law being that the 
writing contains the whole contract. Heed 
V. Van Ostrand, 424 

.1 WILL. 

1. On a ti^al at law. it is sufficient to produce 
one of the subscribing witnesses to a will, 
if he can prove its perfect execution; but 
where one of the witnesses to a will was 
called and proved the sienatures of himself 
and the two other subscribing witnesses, and 
stated that he could not remember particu- 
ly whether the other witnesses subscribed 
their names as such in the presence of the 
testator, but presumed they all did so, as 
he would not have subscribed his name as 
a witness unless the requisites of the law 
had been complied with, and it appearincc 
that the two other subscribing witnesses 
were living and within the state, it was held^ 
that though such evidence would have been 
sufficient j if the other witnesses had been 
dead, to authorise a jury to believe that all 
the formalities of the statute had beexLc.<^\&. 
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Sliod with, yet, la this case, it was not siif- 
cient; it was resorting to secondary evi- 
denoc, when timt of a higher order was 
within tlie reach of the party: the other 
witnesses being alive and within the jnris- 
diction of the court, ought to have been 
called. Jackson v. Fickory, 406 

2. An immatciial alteration in a will, if made 
by a stranger, will not destroy it. M lin 
V. Malin, 625 

WITNESS. 

1 . The wife of a vendor of a chattel is a com- 
potent witness in an action by a third per- 
son against the vendee, where the interest 
of the vendor is neutralized. Marshall v. 
Davis, 109 

2. One of several makers of a promissory 
note, discharged as an insolvent debtor, his 
discharge unimpeached, and himself released 
from all liability by the joint makers of the 
note, has no interest in a suit commenced 
on such note; yet l)eing a party on the 
record, is incompetent as a witness, although 
the jury pass upon his liability, and find a 
verdict in his favor. Schermerhorn v. 
Schermerkorn^ 119 1 



8. In case of torts, where no evidence han 
been produced against one of-'neveral de- 
fendants, a verdict may be talcen in his favor 
and he admitted as a witness for his co-de- 
fendants. So a party in a cause is allowed 
to prove the loss of a written instrument. 
Beyond these cases, the rule, both in Eng- 
land and here, is to exclude a party as a 
witness. And where, on a trial in an action 
of assumpsit, on a promissory note against 
several defendants, the jury wore instructed 
to pass upon the liability of one of the de- 
fendants, and a verdict was rendered in his 
favor, and he thereupon admitted as a wit- 
ness to testify for his co-defendants, which 
produced a verdict in their favor also, the 
verdict was set aside, and a new trial 
ordered. id 

4. The flict of a witness being a partner of 
the plaintiff^s attorney, interested in the 
costs, and probably expecting higher fees as 
counsel in case of suc;cess. is not such an 
interest as will exclude him from testifying. 
Griswold v. Sedgwick, 126 

5 In an action against the administrators of 
a deceased partner, the surviving partner is 
a competent witness to prove the partner- 
ship. Grant v. Shurter, 148 



ADDENDUS. 



Murray v. Blatchford and others, 583. In the report of this case, it is stated that the re- 
spondents were directed to pay the costs of the appellant in the court of errors. Such was 
the decree, but on a motion m-ide to amend the decree in that cause, argued on the 2d Feb- 
ruary, 1829, the court of errors ordered the same to be modified by striking out that part 
thereof which gives costs to the appellant in the court of errors, declaring that the costs of 
reversal had benn given inadvertently by the decree in this cause, contrary to the course and 
practice of the court. Opinions in support of this order were delivered by the Chancellor, 
the Chief Justice, and Mr. Justice StTHERLAKD, which were concurred in by the whole 
court. A report of this motion will appear in the next volume. 
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